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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WASHINGTON

STATE OF WASHINGTON, )
WASHINGTON DEPARTMENT )   NO. CV-12-3152-LRS
LICENSING, et al. )
                  )          

   Plaintiffs, )   ORDER DENYING  
)   MOTION TO COMPEL 

     v.                     )   ARBITRATION
                            )  
THE TRIBAL COURT FOR THE )
CONFEDERATED TRIBES AND )
BANDS OF THE YAKAMA )
NATION, and its CHIEF TRIBAL )
COURT JUDGE TED STRONG, and )
the CONFEDERATED TRIBES )
AND BANDS OF THE YAKAMA )
NATION, a Federally Recognized )
Tribe, )

)
              Defendants.    )
______________________________ )

BEFORE THE COURT is the Motion To Compel Arbitration (ECF No.

96) filed by Defendant Confederated Tribes And Bands Of The Yakama Nation

(referred to herein as “Yakama Nation” or “Nation”).  The motion is heard

without oral argument.

The 2006 “Settlement Agreement, Agreed Changes To Consent Decree,

And Order” added the following sentence to Paragraph 4.7(d) of the Consent

Decree:

If the dispute is not resolved by mediation, the parties may
agree to have a neutral third party or arbitrator make a 
final binding decision resolving the dispute, or if a dispute
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is unresolved for more than 180 days, either party may
give notice of intent to terminate this agreement as provided
for infra [Paragraph 4.27].

(Emphasis added).

The Nation previously moved this court to stay its “Order Denying Cross-

Motion For Preliminary Injunction” pending an appeal of that order to the Ninth

Circuit Court of Appeals.  This court denied that motion (ECF No. 97), as did

the Ninth Circuit (ECF No. 107).  In seeking a stay, the Nation asserted this

court’s reading of the Consent Decree (that formal declaration of impasse by a

mediator is not necessary before a party can provide notice of intent to terminate

the Decree) rendered the arbitration clause of Paragraph 4.7(d) mere surplusage. 

This court disagreed:

If a dispute is not resolved by mediation, as here, the parties
can  mutually agree to binding arbitration to resolve their 
dispute, but it appears that  did not occur here.  Because they
did not so agree, either party was then entitled, per Paragraph
4.27, to provide notice of intent to terminate the Consent 
Decree.  The court’s reading of the Consent Decree does not 
render “mere surplus” the language providing an option for
the  parties to mutually agree to binding arbitration.

(ECF No. 97 at pp. 3-4)(Emphasis in original).

The Nation asserts that notwithstanding the permissive terminology of the

arbitration clause (“the parties may agree”), said clause requires binding

arbitration when invoked by one party, as the Nation did on February 21, 2013.

It is true there is a strong federal policy favoring agreements to arbitrate. 

The Federal Arbitration Act (FAA), 9 U.S.C. §1 et seq., was enacted by

Congress to ensure that arbitration agreements were enforced by the courts, the

same as any other contract.  Vaden v. Discover Bank, 556 U.S. 49, 58-59, 129

S.Ct. 1262 (2009).  “Congress enacted the FAA . . . to declare ‘a national policy

favoring arbitration’ of claims that parties contract to settle in that manner.”  Id. 

Arbitration, however, is a matter of consent and “is simply a matter of contract
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between the parties; it is a way to resolve those disputes- but only those disputes

that the parties have agreed to submit to arbitration.”  First Options of Chicago,

Inc. v. Kaplan, 514 U.S. 938, 943, 115 S.Ct. 1920 (1995).  The FAA is not a

license to interpret arbitration agreements beyond the limits of the plain

language of the parties’ contract.  The FAA, which “places arbitration

agreements on an equal footing with other contracts,” simply “requires courts to

enforce them according to their terms.”  Rent-A-Center, West Inc. v. Jackson,      

 U.S.      , 130 S.Ct. 2772 (2010).  See also Volt Information Sciences, Inc. v.

Board of Trustees of the Leland Stanford Junior University, 498 U.S. 468, 478-

79, 109 S.Ct. 1248 (1989)(“the FAA does not require parties to arbitrate when

they have not agreed to do so;” “[a]rbitration under Act is a matter of consent,

not coercion and parties are generally free to structure their arbitration

agreements as they see fit” and “may . . . specify by contract the rules under

which . . . arbitration will be conducted”).

Here, the plain language of the arbitration clause in Paragraph 4.7(d) does

not mandate arbitration and, in particular, does not allow one party to

unilaterally decide that an issue should be resolved through binding arbitration.1 

Because the parties’ dispute was not resolved by mediation, they had the option

of mutually agreeing to resolve the dispute through binding arbitration.  They

did not so agree.  The Plaintiffs have notified the Nation they will not arbitrate

the dispute.  Instead, per the plain language of Paragraph 4.7(d), the Plaintiffs

provided notice of intent to terminate the Consent Decree as allowed for in

Paragraph 4.27 (“or if a dispute is unresolved for more than 180 days, either

1It clearly does not provide that “either party” may request or commence

     arbitration and therefore, is distinguishable from most of the cases cited by the

     Nation. 
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party may give notice of intent to terminate this agreement as provided for infra

[Paragraph 4.27]”).  (Emphasis added).  Instead of exercising the option to agree

with the Nation to arbitrate the dispute when it was not resolved by mediation,

Plaintiffs, per the plain language of Paragraph 4.7(d), exercised the option of

providing notice of intent to terminate the Decree when the dispute remained

unresolved for more than 180 days. 

The language in Paragraph 4.7(d) is distinct from the language at issue in

United States v. Bankers Insurance Company, 245 F.3d 315 (4th Cir. 2001), cited

by the Nation.  There, the Fourth Circuit reaffirmed its previous holding that a

clause providing that “disputes may be referred for arbitration” has the effect of

giving “an aggrieved party the choice between arbitration and abandonment of

his claim, [i.e.,] he ‘may’ either arbitrate or abandon the claim.”  Id. at 321,

quoting Austin v. Owens-Brockway Glass Container, Inc., 78 F.3d 875, 879 (4th

Cir. 1996).  The rationale for this is that a contrary interpretation would render

the arbitration provision meaningless since parties can always voluntarily submit

to arbitration whether or not there is an arbitration clause in their agreement.  Id. 

Accordingly, in that particular context, the permissive language (“disputes may

be referred to arbitration”) actually mandates arbitration if requested by one

party and, if the other party declines to arbitrate, he abandons his claim.

As noted, Paragraph 4.7(d) does not merely say “the parties may agree” to

arbitration.  It specifies an alternative so that if a dispute is unresolved for more

than 180 days, either party may give notice of intent to terminate the Consent

Decree.  On December 5, 2012, the Plaintiffs provided notice of intent to

terminate the Consent Decree and now, through the captioned action, seek

///

///
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declaratory relief from this court confirming termination of its Consent Decree.2 

In seeking this declaration, Plaintiffs acknowledge the need for judicial

recognition of termination of the  Decree.3  The Nation contends that by refusing

to arbitrate and in seeking termination, Plaintiffs are abandoning their claim for

damages.  At this juncture, the court has yet to declare whether the Decree has

2 The Nation continues to assert the relief sought by the Plaintiff can only be

     accomplished through a Fed. R. Civ. P. 60 motion.  Rule 60(d)(1), however,

     “does not limit a court’s power to . . . entertain an independent action to relieve

     a party from a judgment, order or proceeding.”  It appears that the unusual and

     exceptional circumstances under which this action arose (in response to the

     Nation seeking relief in Tribal Court) warrant an “independent action.”  11 Fed.

     Prac. & Proc. Civ. §2868 (3rd Ed. 2012).   Plaintiffs seek not only relief related

     to the Decree, but injunctive relief to preclude the Yakama Nation Tribal Court

     from interpreting the terms of the Decree.  Plaintiffs cannot obtain this

     injunctive relief through a Rule 60(b) motion.  Moreover, it appears the

     allegations made by Plaintiffs in their complaint satisfy all of the requirements

     for an independent action in equity to obtain relief from a judgment or order. 

     11 Fed. Prac. & Proc. Civ. §2868 (3rd Ed. 2012) .  

3  All the court has determined so far is that Plaintiffs are likely to succeed

     on their assertion that the Tribal Court is without jurisdiction over this matter

     and that the Nation is unlikely to succeed on its assertion that formal

     declaration of impasse by a mediator is a condition precedent to termination of

     the Consent Decree.  The court has not determined whether there may be any

     other reason  that the Decree be deemed to have not been terminated.
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been terminated.  The parties may argue at the appropriate time (i.e, dispositive

motion or trial) if termination of the Decree has any impact on the Plaintiffs’

ability to recover damages for a breach of the Decree and this court’s ancillary

jurisdiction to award such damages. 4 Obviously, damages are sought by

Plaintiffs for alleged breaches of the Decree which occurred while the Decree

has been in effect, whereas the declaratory relief seeks a declaration the Decree

is no longer in effect from the date the court may declare it to no longer be in

effect.

For the reasons set forth herein, the Nation’s Motion To Compel

Arbitration (ECF No. 96) is DENIED.

IT IS SO ORDERED.  The District Court Executive is directed to enter 

this order and provide copies of the same to counsel of record.

DATED this       14th        day of May, 2013.

                                                                 s/Lonny R. Suko
                                                           

LONNY R. SUKO
                                                                United States District Judge    

4 As the court discussed in its “Order Denying Motion To Dismiss” (ECF

     No. 98 at pp. 6-10) it has ancillary jurisdiction regarding the relief sought in

     Count II of Plaintiffs’ complaint.  This is not jurisdiction derived from Rule 

     60 and the authorities cited by the Nation recognize this either explicitly,  In re

     Hunter, 66 F.3d 1002, 1005-1006 (9th Cir. 1995), or implicitly, McCall-Bey

     v.Franzen, 777 F.2d 1178, 1187 (7th Cir. 1985)(“[W]e think the Sixth Circuit . .

     . confused the power of a district judge under Rule 60(b) to restore a previously

     dismissed case to his docket, which he undoubtedly has, with his power to

     adjudicate a breach of contract, which he may not have- and certainly does not

     have by virtue of Rule 60(b).”  (Emphasis added).  See also 11 Fed. Prac. &

     Proc. Civ. §2868 (3rd Ed. 2012) .            
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