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Judge Jones

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE

RUDY ST. GERMAIN, et al.,
             

Plaintiffs,

v.

UNITED STATES DEPARTMENT OF THE
INTERIOR, et al.,

Defendants.
                                                               

)
)
)
)
)
)
)
)
)
)
)

NO. C13-945RAJ

DEFENDANTS’ MEMORANDUM OF
POINTS AND AUTHORITIES IN
OPPOSITION TO PLAINTIFFS’
APPLICATION FOR A
TEMPORARY RESTRAINING
ORDER

Defendants United States Department of Interior, Bureau of Indian Affairs, Sally Jewell, Kevin

K. Washburn, Stanley Speaks, Scott Akin and Judith R. Joseph (hereafter collectively referred to as “the

Secretary”), by their attorneys Jenny A. Durkan, United States Attorney, and Brian C. Kipnis, Assistant

United States Attorney for the Western District of Washington, hereby file their memorandum in

opposition to the application of plaintiffs Rudy St. Germain, and Michelle Roberts, for a temporary

restraining order (“TRO”).

INTRODUCTION

Although the impetus for this lawsuit is most certainly an intratribal dispute regarding a proposal

by the Nooksack Indian Tribe (hereafter sometimes referred to as “the Tribe”) to disenroll some of its

members, the Secretarial election which is the subject of this lawsuit is both a legally and factually

distinct matter.  The Secretary has no involvement in the Tribe’s proposed disenrollment of some of its

members.  This is strictly an intratribal dispute regarding tribal membership over which she has no
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jurisdiction.  Indeed, the Tribe “has the power to define its own membership.”  Williams v. Gover,

490 F.3d 785, 790 (9th Cir. 2007) (noting that it was not BIA’s role to tell an Indian Tribe how to define

is membership).

Nevertheless, to serve their purposes, plaintiffs have conflated a variety of distinct elements in an

effort to make what was a relatively straightforward decision by the Secretary appear to be sinister and

controversial.  Because this strategy relies in great measure on confusion and misinformation, plaintiffs

waited a full 24-days after being informed of the Secretary’s rejection of their demand that she halt the

election process before filing this motion.  It is hard to believe that this was unintentional.  Rather, it

appears that plaintiffs made a strategic decision to wait until the eve of the election to file this motion in

order to “sandbag” the Secretary and to force this Court into a less than fully considered decision.  In the

delicate balancing of the equities that the Court undertakes in deciding whether or not to issue a TRO,

this should count against them.

To briefly summarize the facts, on March 1, 2013, the Nooksack Tribal Council resolved to

amend the Nooksack Constitution and Bylaws (hereafter “Constitution”) in order to prospectively

eliminate one of the existing grounds of eligibility for enrollment as a member of the Tribe, and it

requested, pursuant to 25 U.S.C. § 476(c), that the Secretary hold an election to put the amendment to a

vote of the Tribe’s membership.  Upon a tribal request, the Secretary of the Interior is required to call

and hold a “Secretarial  election” to vote on a proposal to amend a tribal constitution within 90 days. 

25 U.S.C. § 476(c)(1)(b).  After the election is completed, if the proposed constitutional amendment is

approved by eligible voters, the Secretary must approve the amendment within 45 days thereafter unless

she finds that the proposed amendment is “contrary to applicable laws.”  25 U.S.C. § 476(d)(1).  If the

Secretary does not act within that time, the amendment is deemed approved.  25 U.S.C. § 476(d)(2).

The legal equation under 25 U.S.C. § 476(c) is relatively simple and straightforward.  In the case

of a proposed constitutional amendment, a tribe requests that the Secretary hold an election for a vote,

and the Secretary, within 90 days, holds an election.  But, as noted above, to make this simple legal

equation appear to be something else, plaintiffs’ argument conflates at least three discrete issues.  As a

consequence, it is important in deciding this motion to separate out these three distinct elements in order

to understand what is at issue in this lawsuit, and what is not.
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First is the disenrollment proceedings proposed by the Tribe as to some of its members.  While

this lawsuit is certainly motivated by those proceedings, the Secretarial election has nothing at all to do

with them.  The Tribe may choose to proceed with disenrollment of certain members of the Tribe, or not,

regardless of what happens in this lawsuit, and persons adversely affected by those proceedings will need

to exhaust the remedies available to them if they wish to contest disenrollment.

Second is the simple decision under review in the lawsuit, i.e., to hold a vote upon the request of

the Tribe as the Secretary is mandated to do by law.  The only consequence of this decision is that a vote

will occur and the proposed constitutional amendment will be rejected or provisionally passed.

Third is the Secretary’s decision to approve or disapprove the proposed amendment if it is

ratified by the voters.  Under the statutory scheme, the Secretary has 45 days to either approve or

disapprove the amendment.  25 U.S.C. § 476(d).  A disapproval must be based on a conclusion that the

amendment is “contrary to applicable laws.”  This lawsuit does not concern a decision by the Secretary

to approve or disapprove the proposed constitutional amendment.  By statute, such a decision is made

only after the election.  Moreover, if the proposed constitutional amendment is not ratified by the voters,

the Secretary will never have to make such a decision.  In other words, any challenge to that discrete

Secretarial decision is not yet ripe as a judicial matter.

Thus, for purposes of the Administrative Procedure Act (“APA”), 5 U.S.C. §§ 701-706, et. seq.,

the only final agency action which is subject to judicial review is the decision by the Secretary to hold

the election, as she was mandated to do by law.  According to plaintiffs, they have demonstrated

sufficient reasons under the APA for this Court to enter a temporary restraining order enjoining the

June 21, 2013, Secretarial election.  For the reasons set forth below, we respectfully disagree.

ARGUMENT

I. STANDARD OF REVIEW

Plaintiffs’ motion for a temporary restraining order requires the Court to meld the requirements

for injunctions pendente lite with the standard of review applicable to final agency actions under the

APA.

First, the party seeking an injunction pendente lite must establish that he or she is likely to

succeed on the merits, that he or she is likely to suffer irreparable harm in the absence of preliminary
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relief, that the balance of equities tips in his or her favor, and that an injunction is in the public interest. 

Winter v. Natural Resources Defense Council, Inc., 555 U.S. 7, 20 (2008).

Second, because subject matter jurisdiction for plaintiffs’ claim rests upon the APA, plaintiffs’

must show that they are likely to prevail within the discretionary framework of the arbitrary and

capricious standard of the APA.  5 U.S.C. § 706(2).  Under this standard of review, a reviewing court

may set aside only agency actions that are “arbitrary, capricious, an abuse of discretion, or otherwise not

in accordance with law.”  Id.  The arbitrary and capricious standard of review is “highly deferential,” and

an agency action may not be set aside unless “there is no rational basis for the action.”  Friends of the

Earth v. Hintz, 800 F.2d 822, 831 (9th Cir. 1986).  Under this standard, “[t]he court is not empowered to

substitute its judgment for that of the agency.”  Citizens to Preserve Overton Park v. Volpe, 401 U.S.

402, 416 (1971).1

Under Congress' general formulation in the APA of the basic criteria for review of administrative

agency determinations, agency action is presumed to be valid in the absence of a substantial showing to

the contrary.  Environmental Defense Fund, Inc. v. Costle, 657 F.2d 275, 283 n.28, 292 (D.C. Cir. 1981);

Ethyl Corp. v. EPA, 541 F.2d 1, 34, 37 (D.C. Cir.), cert. denied, 426 U.S. 941 (1976).  Review is

generally confined to the administrative record before the Court.  Florida Power and Light Co. v.

Lorion, 470 U.S. 729, 744 (1985).   While the level of review is not to be perfunctory, it is relatively2

narrow and designed only to ensure that the agency's decision is not contrary to law, is rational, has

support in the record, and is based on a consideration of the relevant factors.  FCC v. National Citizens

Committee for Broadcasting, 436 U.S. 775, 803 (1978);  Food Marketing Institute v. ICC, 587 F.2d

       Plaintiffs’ complaint invokes the subject matter jurisdiction of this Court on a variety of bases, Dkt. #3, ¶ 22, but only1

the APA applies.  28 U.S.C. 1331 provides only general subject matter jurisdiction but is not a waiver of sovereign immunity. 
28 U.S.C. §§ 2201, 2202, provide a form of relief but do not waive the sovereign immunity of the United States and, indeed,
are not jurisdictional at all.  The “Indian Reorganization Act” contains a waiver of sovereign immunity, 25 U.S.C. § 476(d),
but that waiver may only be invoked by the requesting tribe.  Kickapoo Tribe of Oklahoma v. Lujan, 728 F.Supp. 791, 794
(D.D.C. 1990).  The United States may be mandated to carry out a non-discretionary “ministerial duty” under 28 U.S.C. 1361,
but plaintiffs are seeking to stop the Secretary from holding an election and not seeking an order compelling her to hold one. 
Finally, FOIA contains a waiver of sovereign immunity whereby the disclosure of wrongfully withheld documents may be
compelled, 5 U.S.C. § 552(a)(4)(B), but the instant motion is not based on a wrongful withholding of documents nor does it
seek that limited form of relief. 

       Ordinarily the Court’s review of plaintiffs’ claims would be confined to a certified administrative record prepared by the2

agency.  However, because plaintiffs have brought this matter before the Court as an application for a temporary restraining
order, there was not sufficient time to prepare an administrative record. 
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1285, 1289 (D.C. Cir. 1978);  Ethyl Corp., 541 F.2d at 36.  A “heavy burden” rests on the party who

seeks to demonstrate that, in regard to the agency action which it disputes, the agency acted unlawfully. 

Enos v. Marsh, 616 F. Supp. 32, 58 (D. Haw. 1984), aff'd., 769 F.2d 1363 (9th Cir. 1985) (quoting Short

Haul Survival Committee v. United States, 572 F.2d 240, 244 (9th Cir. 1978)). 

Therefore, plaintiffs’ task is to convince the Court that they are likely to prevail on the merits of

their claim that the Secretary’s decision to fulfill her statutory mandate by conducting a Secretarial

election for a vote on a proposed amendment to the Nooksack Constitution at the request of the Tribe

was a final agency action that was“contrary to law.”  In addition, they must convince the Court that they

are likely to suffer irreparable injury if the TRO is not issued, that the balance of hardships tips in their

favor, and that the public interest favors the stopping of the election rather than allowing the election to

proceed.  As set forth below, plaintiffs’ motion fails to meet these criteria.

II. IT IS HIGHLY UNLIKELY THAT PLAINTIFFS WILL PREVAIL ON THE MERITS

Before a TRO can issue, the Court must be persuaded that plaintiffs are “likely to succeed on the

merits.”  Winter, supra, 555 U.S. at 20.  Plaintiff have not shown that they are likely to succeed on the

merits nor have they met the alternative test of showing “serious questions going to merits.”3

At bottom, in order to prevail on the merits, plaintiffs must persuade the Court that the

Secretary’s decision to hold the election was “arbitrary and capricious” within the meaning of the APA,

and this equates to a determination that the decision was “contrary to law.”   Here, however, not only4

was the Secretary’s decision to hold an election at the request of the Nooksack Tribe in accordance with

       Notwithstanding the Winter case, the Ninth Circuit has adhered to an alternative standard whereby a plaintiff can, if he3

or she is able to show that the balance of harms tips “sharply” in his or her favor, obtain an injunction pendente lite on a lesser
showing of “serious questions going to the merits.”  Shell Offshore, Inc. v. Greenpeace, Inc., 709 F.3d 1281, (9th Cir. 2013). 
Regardless, plaintiffs’ motion meets neither standard.  Moreover, a plaintiff must always show that he or she is “likely” to
suffer irreparable harm in the absence of preliminary relief after Winter.  Plaintiffs have not met that standard either.

       The APA’s arbitrary and capricious standard of review does not exist in a vacuum.  A final agency action of a federal4

agency can only be overturned if it is shown to be “contrary to law,” meaning contrary to the Constitution, or a statute or a
regulation having the force and effect of law which is binding on the federal agency.  See, Oregon Natural Resources Council
v. Thomas, 92 F.3d 792, 796-799 (9th Cir. 1996). 
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law, the decision was actually mandated by law.  In pertinent part, 25 U.S.C. § 476 provides:

(c)  Election procedure; technical assistance; review of proposals; notification of
contrary-to-applicable law findings

(1)  The Secretary shall call and hold an election as required by subsection (a) of this section--

(A)  within one hundred and eighty days after the receipt of a tribal request for an election
to ratify a proposed constitution and bylaws, or to revoke such constitution and bylaws; or

(B)  within ninety days after receipt of a tribal request for election to ratify an
amendment to the constitution and bylaws.

(2)  During the time periods established by paragraph (1), the Secretary shall--

(A)  provide such technical advice and assistance as may be requested by the tribe or as
the Secretary determines may be needed; and 

(B)  review the final draft of the constitution and bylaws, or amendments thereto to
determine if any provision therein is contrary to applicable laws.

(3)  After the review provided in paragraph (2) and at least thirty days prior to the calling of the
election, the Secretary shall notify the tribe, in writing, whether and in what manner the Secretary
has found the proposed constitution and bylaws or amendments thereto to be contrary to
applicable laws.

(Emphasis added).

While plaintiffs’ motion is premised on the notion that (for a variety of reasons) the Secretary in

the exercise of her discretion, should have either refused to call the election, or should have cancelled the

election after it was called, the law is clear that the Secretary had no discretion in the matter.  To the

contrary, “the Secretary has a mandatory duty to call elections upon a request from an eligible tribe.” 

Coyote Valley Band of Pomo Indians v. U.S., 639 F.Supp. 165, 175 (E.D. Cal. 1986).

Coyote Valley Band is instructive here.  In that case, even though the tribes tendered to the

Secretary what they believed was their final request to hold an election, the Secretary refused to conduct

the election.  According to the tribes, the Secretary would not hold the election because they refused to

agree to modifications in their draft constitutions requested by the Secretary.  Id. at 166-167.  In

opposition, the Secretary argued that it was within his authority to refuse to hold an election until the

tribes reconfigured the draft constitution to meet with his approval.  Id. at 167.  The Court rejected the

Secretary’s argument and held that the Secretary had a mandatory duty to call an election upon receiving

a proper tribal request.  Concluding that its interpretation of section 476 was consistent with the spirit of

the Act, the Court held that “[t]he BIA may provide advice and guidance to aid a tribe in drafting its
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constitution, but the constitution is subject to Secretarial approval only after the tribe has had an

opportunity to ratify it.”  Id. at 174.5

Given that the Secretary had a mandatory duty to call an election upon receiving a request from

the Nooksack Tribe, she could not, by definition, have acted “arbitrarily and capriciously.”  Without an

element of discretion and choice on the Secretary’s part, there is nothing for the Court to review.  

Indeed, by definition, the Secretary cannot have acted “contrary to law” for purposes of the APA because

her decision to hold the election was precisely the course of action that was mandated by the law.  See,

Blue & Gold Fleet v. United States, 70 Fed. Cl. 487, 512 (Fed. Cl. 2006) (“An agency has no discretion

regarding whether or not to follow applicable laws and regulations.”).  Accordingly, plaintiffs have not

shown that their claim has much in the way of merit.

III. WHETHER OR NOT THE SECRETARY VIOLATED ANY OBLIGATION IT HAS
TO THE TRIBE TO NOTIFY IT THAT THE PROPOSED CONSTITUTIONAL
AMENDMENT IS “CONTRARY TO APPLICABLE LAW” HAS NO BEARING ON
THE HOLDING OF THE ELECTION                                                                             

Pursuant to 25 U.S.C. § 476(c)(2), in the case of a proposed constitutional amendment, the

Secretary is required during the 90 days between the tribal request and the election to provide “technical

advice and assistance” to the requesting tribe and to review the proposed amendment to determine if it

“contrary to applicable laws.”  Pursuant to 25 U.S.C. § 476(c)(3), at least thirty days prior to the calling

of the election the Secretary is required to notify the Tribe “whether and in what manner the Secretary

has found the proposed constitution and bylaws or amendments thereto to be contrary to applicable

laws.”  Plaintiffs’ memorandum contains numerous pages expounding on why they believe that the

proposed constitutional amendment is contrary to applicable law.  They assert that the Secretary has

failed in carrying out her responsibilities by not seeing matters precisely the way they do, and so

informing the Tribe.

It is the Secretary’s determination, however, and not that of self-interested plaintiffs, which is

relevant.  Notwithstanding plaintiffs’ hyperbole, the proposed amendment violates no laws of which the

       It is worth noting that the relevant portions of 25 U.S.C. § 476 were amended in 1988, after the decision in Coyote5

Valley Band., see, Pub.L. No. 100-581, §§ 101-103, 102 Stat. 2938-2939 (codified as amended at 25 U.S.C. § 476 (1988)),
but only to further narrow the Secretary’s discretion, including the adding of a timetable for the calling of an election which
now appears in 25 U.S.C. § 476(c), and a mandatory duty to approve the proposals “within forty-five days after the election
unless the Secretary finds that the proposed constitution and bylaws or any amendments are contrary to applicable laws,”
25 U.S.C. § 476(d)(1).
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Secretary is aware.  The amendment, if passed and subsequently approved by the Secretary, will result

only in a prospective alteration in the Tribe’s constitutional criteria for membership.  As noted above,

the Tribe “has the power to define its own membership.”  Williams v. Gover, 490 F.3d 785, 790 (9th Cir.

2007), an d see, Santa Clara Pueblo v. Martinez, 436 U.S. 49, 56 (1978) (“[a]s separate sovereigns

pre-existing the Constitution, tribes have historically been regarded as unconstrained by those

constitutional provisions framed specifically as limitations on federal or state authority.”)6

Moreover, if the Secretary has been neglectful in fulfilling what plaintiffs have described as a

“fiduciary duty” to the Tribe, dkt. # 4, p. 12, l. 24 - p. 13, l. 3, the duty is necessarily owed to the Tribe

and not plaintiffs.  Therefore, plaintiffs cannot claim to have been “adversely affected or aggrieved”

within the meaning of the APA and they have provided no legal support for the proposition that an

alleged failure by the Secretary to fulfill an obligation she owes to the Tribe can be the basis for a request

by plaintiffs that the Court enjoin the election.  In other words, plaintiffs are without standing.  See,

Hong Kong Supermarket v. Kizer, 830 F.2d 1078, 1081 (9th Cir. 1987) (a plaintiff must assert their own

rights rather than rely on the rights or interests of third parties).  The right which plaintiffs’ allege the

Secretary has violated is owed solely to the Tribe, and no request has been received from the Tribe that

the election be postponed as a consequence.7

IV. THE SECRETARY CANNOT BE FOUND TO HAVE ACTED ARBITRARILY AND
CAPRICIOUSLY BASED ON THE PROVISIONS OF A BIA HANDBOOK              

Much of plaintiffs’ memorandum is comprised of arguments which rest not on a statute, and not

on the regulations duly promulgated by the BIA under “notice and comment” procedures which govern

how it conducts Secretarial elections.  Instead, plaintiffs rest the bulk of their arguments on an informal

BIA handbook, which was not published according to notice and comment procedures, and which was

written before the 1988 amendments to the Indian Reorganization Act which substantially revised the

       While plaintiffs imply the contrary, no Nooksack member will be disenrolled as a result of the Secretarial election and6

no Nooksack member will be disenrolled by the proposed constitutional amendment if it passes, because the amendment has
prospective effect only.

        Citing 25 U.S.C. § 476(d)(2), plaintiffs’ contend that they “have a clear statutory duty to ensure that this procedure is7

carried out.”  Dkt. # 4, p. 17 l. 25 - p. 18, l. 5.  However, the waiver of sovereign immunity in 25 U.S.C. § 476(d)(2) is
extended only to the requesting tribe and not plaintiffs.  Kickapoo Tribe of Oklahoma v. Lujan, 728 F.Supp. 791, 794 (D.D.C.
1990).  The basis for plaintiffs’ claim is the APA, and to assert a claim under the APA they must be “adversely affected or
aggrieved.”  5 U.S.C. § 702.  Plaintiff are not adversely affected or aggrieved by an alleged breach of a fiduciary duty that the
Secretary owes only to the Tribe. 
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Secretarial election process.  See, footnote 5, infra.  Plaintiffs assert that the provisions of this informal

handbook are “binding” on the Secretary and that she acts arbitrarily and capriciously within the

meaning of the APA when the handbook is not followed.  Dkt. # 4, p. 18, l. 20 - p. 21, l. 4.  We disagree

that the Secretary has in any manner violated her own procedures but, in any event, plaintiffs’ argument

is essentially a non sequitur.  It has long been the rule in this Circuit that federal agencies cannot be

found to have acted “contrary to law” under the APA based on deviations from internal handbooks

which (1) are not substantive in nature and (2) “have not been promulgated pursuant to a specific grant

of authority and in conformance with the procedural requirement imposed by Congress” and therefor

lack the force and effect of law.  United States v. Fifty–Three (53) Eclectus Parrots, 685 F.2d 1131,

1136 (9th Cir.1982).  For example, in River Runners for Wilderness v. Martin, 593 F.3d 1064 (9th Cir.

2010), the Court held, based on this rule, that plaintiffs could not base an argument that the National

Park Service had acted arbitrarily and capriciously upon a provision in a NPS manual setting forth

management polices because, among other things, the manual provisions were not published in the Code

of Federal Regulations.  Id. at 1070-1073.   Plaintiffs have not shown that BIA's 1987 handbook entitled8

“Developing and Reviewing Tribal Constitutions and Amendments: A Handbook for BIA Personnel,”

meets either of the two criteria which qualifies it as setting forth legal requirements which are “binding”

on the Secretary and enforceable under the APA.

V. PLAINTIFFS CANNOT ATTACK THE SECRETARY’S DECISION TO HOLD AN
ELECTION BASED ON EVENTS WHICH OCCURRED AFTER THE DECISION TO
HOLD THE ELECTION WAS MADE                                                                                

Plaintiffs also attempt to attack the Secretary’s decision to hold an election by raising a variety of

procedural issues.  According to plaintiffs, the decision to hold a Secretarial Election was made on

March 20, 2013.  Dkt. # 4, p. 5, l. 21 - p. 6, l. 3.  The procedural issues raised by plaintiff postdate the

decision to conduct the election.  See, e.g., dkt. # 4, p. 21, ll. 5-18 (establishment of deadline for

challenging omission from voter registration list), p. 4, ll. 19-24 (rejection of late requests for absentee

       Plaintiffs assert, based on unpublished rulings in cases filed in the Eastern District of Washington, that agencies are8

“bound,” and an APA claim may be based upon, the provisions of unpublished agency handbooks and manuals.  Dkt. # 4,
p. 18  l. 20 - p. 19, l. 5.  With respect, Ninth Circuit precedent establishing the contrary proposition is long, continuous and
unblemished.  See e.g. (in addition to the cases cited above), U.S. v. Alameda Gateway Ltd., 213 F.3d 1161, 1160 (9th Cir.
2000) (“Although the parties failed to raise the issue in either the briefs or the district court, our case law is clear that “we will
not review allegations of noncompliance with an agency statement that is not binding on the agency.”); and see, Western
Radio Servs. Co. v. Espy, 79 F.3d 896, 901 (9th Cir.1996) (Forest Service Handbook and Manual). 
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ballots).  Plaintiffs cannot establish a meritorious claim under the APA in this way.  Center for

Biological Diversity v. U.S. Fish and Wildlife Service, 450 F.3d 930, 943 (9th Cir. 2006) (“Parties may

not use post-decision information as a new rationalization either for sustaining or attacking the agency

decision.”).  Indeed, if the proposed constitutional amendment is ratified by vote, plaintiffs’ procedural

challenges can presumably be raised with the Secretary at that point. See, 25 C.F.R. § 81.22.9

VI. PLAINTIFFS HAVE NOT DEMONSTRATED THAT THEY WILL BE HARMED IF
THE TRO IS DENIED                                                                                                      

As the Supreme Court held in Winter, supra, 555 U.S. 7, a plaintiff is not entitled to an

injunction pendente lite unless the plaintiff can establish that he or she is likely to suffer irreparable harm

in the absence of a TRO.  Plaintiffs have not shown that they can meet this standard.  First, at this point,

it is unknown whether the constitutional amendment will be ratified by the voters.  Obviously, if the

constitutional amendment is defeated, plaintiffs cannot be harmed under their own theory.  There is

simply nothing innately harmful about the Secretarial election itself.  Thus, it is only a positive vote in

the election which is the source of their concern.

But even in the event of a positive vote on the constitutional amendment plaintiffs will not suffer

any harm under their own theory.  A positive vote will yield only a provisional result until the

amendment is approved (or disapproved) by the Secretary, or 45 days expires without action by the

Secretary.  25 U.S.C. § 476(d).  In the meantime, the Secretary must work through challenges to the

election process as established by 25 C.F.R. § 81.22, and, clearly, based on plaintiffs’ memorandum,

there will be some.

Finally, notwithstanding the hyperbole in plaintiffs’ memorandum, the harm they allege which

will befall them results from tribal disenrollment proceedings and not from the Secretarial election or

even the proposed constitutional amendment.  If plaintiffs face disenrollment, their remedies lie

elsewhere.  Similarly, if they wish to challenge the Tribe’s proposed constitutional amendment (if it

       25 C.F.R. § 81.22, provides:9

Any qualified voter, within three days following the posting of the results of an election, may challenge the
election results by filing with the Secretary through the officer in charge the grounds for the challenge,
together with substantiating evidence. If in the opinion of the Secretary, the objections are valid and warrant
a recount or new election, the Secretary shall order a recount or a new election. The results of the recount or
new election shall be final.
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passes and if it eventually goes into effect as a matter of law or as the result of approval by the Secretary)

plaintiffs’ remedies lie elsewhere.  Nothing about the impending Secretarial election causes any

cognizable injury of any kind to plaintiffs.  Consequently, plaintiffs have not shown any entitlement to a

TRO.

 VII. PLAINTIFFS’ BALANCING OF THE EQUITIES RESTS ON A FALSE DICHOTOMY

According to plaintiffs, “Defendants will suffer no, or if any, nominal hardship if the injunction

is granted . . .”  Dkt. # 4, p. 23, ll. 17-19.  We disagree that this is so given the precious federal resources

that have already been expended, and will be wasted, if this election is called off.  In any event, as noted

above, precisely the same can be said of plaintiffs.  Be that as it may, however, because of the manner in

which plaintiffs have structured their lawsuit, the dichotomy they present is a false one.  The Nooksack

Tribe is arguably a necessary and indispensable party to these proceedings, which plaintiffs have

neglected to sue.  See, Lucero v. Lujan, 788 F.Supp. 1180, 1182-1184 (D. N.M. 1992).  On the scales of

equity, it is the Tribe’s vital interest in defining its membership that should be placed in the balance. 

See, Santa Clara Pueblo v. Martinez, 436 U.S. 49, 72 (1978) (“A tribe's right to define its own

membership for tribal purposes has long been recognized as central to its existence as an independent

political community.”)  Measured against that substantial equity, the actual harm which plaintiffs will

suffer if the Secretarial election is allowed to go forward (which is extremely difficult to discern) clearly

comes out the loser.

The public interest also weighs in favor of denying the TRO.  “There is a strong public interest in

allowing every registered voter to vote freely.”  Summit County Democratic Central and Executive

Committee v. Blackwell, 388 F.3d 547, 551 (6th Cir. 2004).
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CONCLUSION

For the foregoing reasons, defendants United States Department of Interior, Bureau of Indian

Affairs, Sally Jewell, Kevin K. Washburn, Stanley Speaks, Scott Akin and Judith R. Joseph, respectfully

request that the motion be denied.

DATED this 19  day of June, 2013.th

Respectfully submitted,

JENNY A. DURKAN
United States Attorney

s/ Brian C. Kipnis                             
BRIAN C. KIPNIS
Assistant United States Attorney
Office of the United States Attorney
5220 United States Courthouse
700 Stewart Street
Seattle, Washington 98101-1271
Phone: 206-553-7970
E-mail: brian.kipnis@usdoj.gov

Attorneys for Defendants United States Department of Interior,
Bureau of Indian Affairs, Sally Jewell, Kevin K. Washburn,
Stanley Speaks, Scott Akin and Judith R. Joseph
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CERTIFICATE OF SERVICE

I hereby certify that on the 19th day of June, 2013, I electronically filed the foregoing

with the Clerk of Court using the CM/ECF system which will send notification of such filing to the

attorneys of record for the plaintiffs.  

DATED this 19th day of June, 2013.

s/Dung Phan                             
DUNG PHAN
Legal Assistant
United States Attorney’s Office
700 Stewart Street, Suite 5220
Seattle, Washington 98101-1271
Telephone: 206-553-7970
FAX:   206-553-4635
E-mail: dung.t.phan@usdoj.gov
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