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In The Poarch Band of Creek Indians Tribal Supreme Court 
 

EARNEST RAY WHITE,    § 
 Appellant/Cross-Appellee   § 
       § 
v.       §  Case No. SC-12-01 
       § 
POARCH BAND OF CREEK INDIANS, et al., § 
       § 
 Appellees/Cross-Appellants   § 
 

Appeal from Poarch Band Indians Tribal Court 
Civil Action No. CV-09-73 

 

 

FLETCHER, CHIEF JUSTICE.1 

 

FACTUAL BACKGROUND AND PROCEDURAL HISTORY 

 In a letter dated May 6, 2008, the Chairman of the Poarch Band of Creek Indians 

informed Judge Earnest Ray White that the Poarch Band tribal council had removed him as 

judge in accordance with Poarch Band Tribal Code § 3-1-8 (1988).2 Other than the reference to 

this code section, the tribal council and the Chairman offered no reason for Judge White’s 

removal. 

Nearly one year later, on May 1, 2009, Judge White filed a complaint against the Poarch 

Band of Creek Indians and six tribal council members in their individual capacities in Poarch 

Band tribal court seeking compensatory and punitive damages for his removal, and equitable 

relief ordering his reinstatement to the bench. He based his claims on both the tribal constitution 

and the Indian Civil Rights Act, 25 U.S.C. § 1302. After briefing by the parties, the tribal court, 

per Judge William R. Gordon, dismissed the complaint on May 11, 2010. On July 7, 2010, Judge 

White filed an amended complaint, naming the council member defendants in their official 

capacities. On appeal, we affirmed the dismissal of the claims against the Band and against the 
                                                 
1 In accordance with Poarch Creek Indian Tribal Council Resolution No. 2013-001 (Jan. 3, 2013), upon the decision 
of the entire tribal supreme court, Matthew L.M. Fletcher will remain as Chief Justice during the pendency of his 
term. 
2 The tribal council revised the judicial code in 2008. See Poarch Creek Indian Tribal Council Ordinance No. 08:003 
(March 3, 2008) and Poarch Creek Indian Tribal Council Ordinance No. 08:006 (June 3, 2008). We will use a 
parenthetical to refer to either the 1988 or 2008 code. 
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council members in their individual capacities. See White v. Poarch Band of Creek Indians, No. 

SC-10-02 (Poarch Band of Creek Indians Tribal Supreme Court, April 5, 2010) (White I). We 

remanded for further proceedings on the amended complaint against the tribal council members. 

On July 13, 2011, Judge Gordon declined the defendants’ motion to strike the amended 

complaint and ordered them to file an answer. During this period, the parties engaged in 

extensive discovery, and both parties filed motions for summary judgment. Judge White 

dismissed the amended complaint on grounds that the political question doctrine foreclosed 

adjudication of the claims. On appeal, we reversed that decision of the trial court and remanded 

once again to address the amended complaint. See White v. Poarch Band of Creek Indians, No. 

SC-11-01 (Poarch Band of Creek Indians Tribal Supreme Court, August 3, 2011) (White II). 

On the second remand, the trial court issued a judgment awarding Judge White $315,000 

from the defendants in their official capacities, as well as court costs. However, the trial court 

denied Judge White’s request for attorney fees and other litigation costs. Both the defendants, 

who seek review of the damages award, and Judge White, who seeks review of the trial court’s 

denial of attorney fees, appeal. 

We AFFIRM the monetary award favoring Judge White, albeit for reasons that differ 

from the trial court’s, and AFFIRM the remainder of the trial court’s order. 

 

DISCUSSION 

 From its inception, this case has not been an easy one. In White I, we addressed the 

contours of the tribal council’s constitutional authority to regulate and even remove tribal judges. 

In White II, we addressed the important constitutional question of whether tribal council 

decisions to remove tribal judges fall within the political question doctrine. And now we are 

called upon to address whether tribal judges may sue tribal council members for damages in the 

event of their removal from the judiciary. This is not a task we undertake lightly, and we do so 

with the greatest respect for the Poarch Band, its elected officials, and Judge White. 

We wrote in White I that we had enormous concern about the Poarch Band constitutional 

limitations on the power of the council to interfere with judicial operations. See White I, at 2-4. 

There, we suggested that “[r]emoval of tribal judges is likely a form of encroachment on the 

powers and duties of the tribal judiciary.” Id. at 4. We further added that in cases of judicial 

removal: 
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An attempted removal of a sitting judge for reasons that serve to “encroach[]” 

upon the “powers and duties” of the tribal judiciary is simply void. [A]n 

attempted removal of a sitting judge must be accompanied by adequate notice and 

a meaningful opportunity for the tribal judge to be heard by the tribal council. No 

judicial removal, such as Judge White’s removal, should be valid absent adequate 

due process. 

Id. (quoting POARCH BAND OF CREEK INDIANS TRIBAL CONSTITUTION art. IV, § 4(K) (1985)) 

(emphasis in original). Eventually, the trial court found as a matter of law and fact that the tribal 

council did violate Judge White’s due process rights:  

Judge White did not receive any form of notice of charges of neglect of duty or 

gross misconduct; he was not asked to come to the special session of the tribal 

council of the Tribal Council; he was not given an opportunity to be heard before 

the tribal council voted to remove him; and he was not given the opportunity to 

present witnesses or cross-examine any witnesses against him. 

White v. Poarch Band of Creek Indians, Order on Motions for Summary Judgment and 

Declaratory Judgment at 2, No. 09-73 (Poarch Band of Creek Indians Tribal Court, Nov. 17, 

2012) (“Trial Court Order”). 

 Since no tribal constitutional provision or statute controls the outcome of this matter, we 

must decide this matter by interpreting and articulating the common law of the Poarch Band. 

Since the tribal council has legislatively enacted procedures governing the removal of tribal 

judges following its removal of Judge White, see POARCH BAND TRIBAL CODE §§ 3-1-7 et seq., it 

is apparent that the ruling we make here has very limited precedential value. Future judicial 

removal disputes will be governed by the new rules.  

 

I.  The Monetary Award 

 Given the tribal government’s failure to comply with the express tribal constitution 

protection of judicial independence, we affirm the monetary award to Judge White. In doing so, 

we reaffirm the proper minimum constitutional baseline for the removal of tribal judges moving 

forward, which we believe is likely satisfied by the tribal judicial code as amended in 2008. See 

POARCH BAND TRIBAL CODE § 3-1-7 (2008). In short, as we noted in White I, the tribal council 

may not remove tribal judges without due process. We now hold that tribal official action that 
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violates the constitutionally protected principle of judicial independence is not cloaked in tribal 

official immunity. 

A.  Constitutional Abrogation of Tribal Official Immunity 

We hold that the Constitution of the Poarch Band of Creek Indians abrogates tribal 

official immunity from suit where tribal government action violates the separation of powers 

between the tribal policy-making branch of government and the tribal judiciary. The Poarch 

Band Constitution expressly establishes, as we noted in White I, a firm separation of powers 

between the tribal policymaking branches of government and the tribal court. The Constitution 

provides that the tribal council has the power to: 

[E]stablish a civil and criminal law enforcement code and judicial system 

governing the conduct of the Indian residents within the reservation lands of the 

Poarch Band of Creek Indians by a separate and independent judicial system 

whose powers and duties shall not be encroached upon by another branch of 

tribal government, except as may be provided for by the Constitution and any 

amendments thereto[.] 

POARCH BAND OF CREEK INDIANS TRIBAL CONSTITUTION art. IV, § 4(K) (1985) (emphasis 

added). See also White I, at 2; POARCH BAND TRIBAL CODE § 3-6-2 (2008). And, while we have 

held that tribal sovereign immunity is grounded in the reservation of tribal sovereignty contained 

in the tribal constitution, see English v. Poarch Band of Creek Indians, No. SC-08-01, at 4-5 

(Poarch Band of Creek Indians Tribal Supreme Court 2008) (per curiam) (“This immunity from 

suit derives from the ‘inherent and aboriginal sovereignty’ that the People of the Poarch Band of 

Creek Indians acknowledged and reserved in ratifying the tribal constitution.”) (citing POARCH 

BAND OF CREEK INDIANS TRIBAL CONSTITUTION, preamble), Poarch Band immunity from suit is 

not governed by the constitution, but through tribal statute and tribal judge-made common law. 

See POARCH BAND TRIBAL CODE § 1-1-1 (preservation of tribal immunity); Williams v. Riverside 

Entertainment Center, No. SC-07-01, at 2-2 (Poarch Band of Creek Indians Tribal Supreme 

Court 2008) (per curiam) (citing Santa Clara Pueblo v. Martinez, 436 U.S. 49, 58 (1978); Kiowa 

Tribe of Oklahoma v. Manufacturing Technologies, Inc., 523 U.S. 751 (1998)). The express 

constitutional protection of judicial independence provided for in article IV, § 4(K) must control 

over statutory and common law principles, even principles as weighty as tribal sovereign 

immunity. See POARCH BAND OF CREEK INDIANS TRIBAL CONSTITUTION art. IV, § 4(K) 



5 
 

(recognizing “a separate and independent judicial system whose powers and duties shall not be 

encroached upon by another branch of tribal government, except as may be provided for by the 

Constitution and any amendments thereto…”) (emphasis added). See also id. art III, § 2 (“The 

authority of the government established by this Constitution shall extend over all persons and 

property now or hereafter included within the jurisdiction of the Poarch Band of Creek Indians, 

except and only as limited by this Constitution….”) (emphasis added). 

 The Band vigorously argues that the public policy behind tribal sovereign immunity 

supports the bar to money damages. We disagree, in large part because of the unique facts and 

narrowness of the holding of this court. The Band claims that to allow monetary relief to Judge 

White here “would throw open the doors to any action seeking, retrospective relief from tribal 

coffers so long as the requested monetary relief could be characterized as equitable in nature….” 

Opening Brief of Appellees/Cross-Appellants at 9; see also id. at 10 (“Affirming the judicially-

created exception adopted by the Tribal Court in this case would set a dangerous precedent by 

subjecting the limited assets of the Tribe to a broad range of employee wrongful discharge 

suits….”). The Band, noting the 2008 revision to the tribal code that “provides [due process to] 

any judge who has had a complaint alleged against him or her,” argues that the Band’s legislative 

body is the proper body to determine “when, how, and to what extent” the tribe will waive its 

immunity. Id. While we have no quarrel with the Band’s legislative prerogative when it comes to 

tribal immunity, we find the threat to the tribal coffers claim internally inconsistent and 

unpersuasive. As the Band notes, future judicial removal cases will be handled under the 2008 

tribal code revision, which on first glance appears sufficient to preserve judicial independence. 

Nothing in this opinion opens the door to tribal official liability except where the tribal council 

unilaterally acts to undercut judicial independence without guaranteeing an adequate process to 

the judicial officer. Importantly, it is not the individual due process rights of Judge White that 

compels this result, but the constitutional protection of judicial independence. 

We find that the public policy underlying tribal sovereign immunity here runs afoul, in 

this particular case, of the foundational tribal constitutional principle of judicial independence. 

Not only is judicial independence a core Poarch Band constitutional principle, tribal judicial 

independence is a critical question for all of Indian country. E.g., Ducheneaux v. Maynard, 1 

Am. Tribal Law 48, 52 (Cheyenne River Sioux Tribal Court of Appeals 1998) (“[T]ribal judges 

must always strive to avoid causing or even giving the appearance of causing constitutional 
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conflict.”); Grand Traverse Band of Ottawa and Chippewa Indians Tribal Council v. Grand 

Traverse Band of Ottawa and Chippewa Indians Tribal Court Administrator, No. 02–09–1351–

CV, 2003 WL 25838644 (Grand Traverse Band of Ottawa and Chippewa Indians Tribal Court, 

May 22, 2003) (accepting memorandum of understanding between tribal council and tribal 

judiciary to settle suit over tribal court budget and employment decisions). See generally Hon. 

Tom Gede, Criminal Jurisdiction of Indian Tribes: Should Non-Indians Be Subject to Tribal 

Criminal Authority under VAWA?, 13 ENGAGE: J. FEDERALIST SOC’Y PRAC. GROUPS 40, 41 (July 

2012) (noting that a major Congressional objection to enhanced tribal criminal jurisdiction is the 

perceived lack of tribal judicial independence); Angela R. Riley, Indians and Guns, 100 GEO. 

L.J. 1675, 1721-22 (2012) (noting that many tribal constitutions expressly protect judicial 

independence); Hon. Jim Van Winkle, My Experience as a Tribal Court Judge, 19 NEV. LAW., 

Aug. 2011, at 54, 54 (“The one part of the job that always troubled me was the judicial 

independence aspect. Tribal court judges are not elected but appointed by the Tribal Council. If 

too many Tribal Council members, or their family members, appear in front of a judge, and the 

rulings are not to their liking, that could potentially affect the judge’s tenure.”). Moreover, tribal 

official immunity here serves to insulate the tribal councilors’ from political accountability, 

another important tribal public policy. See generally Mohegan Tribe of Indians of Connecticut v. 

Mohegan Tribal Court, 8 Am. Tribal Law 213, 222 (Mohegan Tribe Council of Elders 2009) 

(“In addition to the aforementioned checks and balances, accountability is ensured through the 

fact that these proceedings are handled by elected officials.”); Office of Navajo Nation President 

and Vice-President v. Navajo Nation Council, 9 Am. Tribal Law 78, 83 (Navajo Nation Supreme 

Court 2010) (“The Council may not amend any portion of the Navajo Nation Code in a manner 

that disturbs and undermines the above stated principles [checks and balances, separation of 

powers, accountability to the People, acknowledgement of the People as the source of Navajo 

Nation governmental authority, and service of the anti-corruption principle].”) (emphasis added). 

The defendants’ assertion of immunity here serves to effectively validate unconstitutional 

interference with the judicial function. The legislative prerogative to determine when and to what 

extent to waive tribal immunity cannot justify such blatant interference with the express and 

foundational constitutional principle of judicial independence. 

This case is similar in important respects to LaRance v. Hopi Tribe, 10 Am Tribal Law 

345 (Hopi Tribe Appellate Court 2010). There, the Appellate Court of the Hopi Tribe held that a 
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former tribal judge, accused of a crime, was entitled to back pay and reinstatement after removal 

from the bench by the tribal council in violation of the judge’s due process rights. See id. at 363 

(“Appellant is entitled to back pay….”). The court found that the Hopi governmental action to 

remove the tribal judge violated the judge’s employment contract, which combined with its 

understanding of Hopi common law, amounted to a waiver of tribal immunity. See id. (“We find 

that Appellant’s 2002 employment contract waived the Tribe’s sovereign immunity to suit in the 

Hopi Tribal Court to the extent necessary to resolve any dispute under the contract between the 

employee and the Tribe—including requests for appropriate relief directly resulting from harms 

caused by the attempted removal of May 1, 2007.”). The LaRance contract read in relevant part: 

“Employee may be removed from the position of Chief Judge of the Hopi Tribal Court, and this 

contract may be terminated only for cause, in accordance with the procedures of Ordinance 21, 

Section 1.5.1….” Id. at 360. In some regards, LaRance has limited persuasive value for our 

purposes. Certainly, Hopi common law has no applicability here. Moreover, Judge White’s 

claims are not contractually based, and are therefore distinguishable from Judge LaRance’s 

claims. 

And yet we find the spirit of the LaRance decision compelling in that the Hopi appellate 

court, faced with a question involving judicial independence, due process violations, and 

assertions of tribal immunity, still awarded back pay to the removed judge, in large part, because 

of the failure of the Hopi government to provide a procedural mechanism to protect judicial 

independence. Like Judge LaRance at Hopi, who could only be removed “for cause,” Judge 

White could only be removed for “neglect of duty or gross misconduct” under the old code 

provision. POARCH BAND TRIBAL CODE § 3-1-8 (1988). However, Judge LaRance enjoyed an 

entitlement to a hearing under Hopi law prior to removal, a nod to the important public policy 

favoring tribal judicial independence that the Poarch Band tribal council would not afford Judge 

White. See Opening Brief of Appellees/Cross-Appellants at 12 (Feb. 7, 2013) (“The Tribal 

Councilors recognize that this outcome may seem unfair to [Judge] White, who did not receive 

the process to which he was entitled under tribal law in effect at the time of his removal.”). Other 

tribal courts have gone further and simply abrogated tribal immunity in cases where 

“fundamental” or “paramount” constitutional rights are implicated. E.g., Executive Committee of 

Wichita Tribe v. Bell, 2 Okla. Trib. 107, 113 (Court of Indian Appeals for the Wichita Tribe 

1990) (“Thus far, this Court has only recognized a waiver of the immunity of a tribal official in 
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cases involving certain ‘fundamental’ rights such as the right to vote or to run for tribal office.”); 

Works v. Fallon Paiute-Shoshone Tribe, No. CV–FT–96–014, 1997 WL 34704273, at *1 

(Nevada Inter-tribal Court of Appeals, Feb. 25, 1997) (“[B]ecause one of the paramount 

purposes of the Indian Civil Rights Act is to assure that Indians are accorded protection of their 

civil rights and due process of law in their tribal relationships, tribal immunity is waived for the 

purpose of permitting an inquiry by the tribal court into whether rights set out in the [Indian Civil 

Rights Act] have been violated”). We will not go that far. We hold merely that the tribal 

constitution abrogates tribal official immunity where assertion of tribal official immunity would 

foreclose any review of a tribal government decision that directly implicates tribal judicial 

independence, such as the removal of a sitting tribal judge without due process. 

 

B.  Tribal Official Immunity in Other Cases  

We write to reaffirm our adoption of the law of tribal official immunity, which is well 

settled as a matter of Poarch Band common law. In White I, we noted in dicta that “tribal 

officials sued in their official capacity may be sued for equitable, prospective relief.” White I at 6 

(emphasis in original). We also noted that “Judge White’s claims for money damages against the 

named defendants, however, even if they had been brought in the defendants’ official capacities, 

would still be barred.” Id. at 7. As Judge Gordon noted below, properly so, we have adopted the 

Ex parte Young, 209 U.S. 123 (1908), exception to official immunity. See White I, at 7 (citing Ex 

parte Young). As a general matter, money damages, including back pay, are not allowable under 

this exception; as we stated in White I: “We agree with these tribal authorities as a matter of 

Poarch Band common law. Judge White’s claims for money damages against the named 

defendants [are] barred.” Id. 

Our review of tribal authorities suggests that most tribal courts find that generally there is 

no room for money awards when tribal or official immunity is extant. For example, in Miller v. 

Ho-Chunk Nation, 6 Am. Tribal Law 341 (Ho-Chunk Nation Trial Court 2006), the court held 

that the tribal council had violated the due process rights of an individual council member and 

granted injunctive relief, but denied back pay and attorney fees. See id. at 352 (holding that 

absent a “legislative waiver,” no money award is available). In Garbow v. LaRose, No. CV–08–

02, 2008 WL 8565702 (Leech Lake Band of Ojibwe Tribal Court, Mar. 31, 2008), the court held 

that a claim for injunctive relief, including back pay, based on an alleged wrongful termination, 
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was “a wrongful termination suit under the guise of a request for injunctive relief.” Id. at *2. In 

neither case, however, did plaintiffs successfully advance a theory that express tribal 

constitutional principles abrogated tribal immunity. 

 However, as we noted above, the lone exception to the bar on money damages is 

extremely limited. A judicial plaintiff must demonstrate that the tribal government acted to 

directly interfere with judicial independence, such as the removal of a sitting tribal judge without 

due process. 

 

 C.  Money Specie Remedy Theory 

In White II, we acknowledged a theory that allowed for “an equitable action for specific 

relief—which may include an order providing for the reinstatement of an employee with back 

pay….” Id. at 10 (quoting Bowen v. Massachusetts, 487 U.S. 879, 893 (1988)).3 We also held 

that an action for back pay under this theory remained subject to the defendants’ affirmative 

defenses. See White II, at 10 (“[I]t would be within the Tribal Court’s authority to order back pay 

should it determine that White is entitled to same after adjudicating the matter on the merits and 

allowing the [defendants] to present their affirmative defenses.”) (emphasis added); id. at 11 

(“White may proceed with his claims against the individual [defendants] in their official 

capacities for equitable and injunctive relief, including back pay, and the [defendants] may 

assert their affirmative defenses.”) (emphasis added). We now address the contours of that 

doctrine. 

On remand from our decision in White II, the trial court fully adopted the “a monetary 

specie remedy” theory, which it called a “narrow exception [to] the Ex parte Young doctrine,” 

rejecting the defendants’ affirmative defense. Trial Court Order at 12. Drawing from our 

decision in White II, the trial court followed language from the United States Supreme Court’s 

opinion in Bowen allowing for monetary awards for specific relief. Bowen itself did not involve 

equitable claims for back pay, but a D.C. Circuit case a few years later, Hubbard v. EPA, 982 

F.2d 531 (D.C. Cir. 1992) (en banc), did. Hubbard involved an unsuccessful applicant for a 
                                                 
3 Judge White can no longer passably claim an entitlement to reinstatement, as his four-year term has long expired. 
While we might once have ordered the defendants to return Judge White to his position, that remedy is no longer 
available. See White II, at 9 (“In the instant case, White had a property interest solely in his prescribed four-year 
term, and nothing more.”). It is unfortunate for Judge White that this case continued on beyond the four-year term he 
signed on for with the tribe, as we had held in White I that reinstatement is prospective, injunctive relief available to 
plaintiffs suing tribal officials. See White I, at 7 (citing McKinney v. Business Council, 20 Indian L. Rep. 6020, 6020 
(Duck Valley Tribal Court 1993)). 
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federal job who successfully proved that the government denied his job application in violation 

of the First Amendment. See id. at 532. The plaintiff brought a claim for back pay under the 

same theory articulated in Bowen – that the federal Administrative Procedure Act allowed for 

equitable monetary relief – but the D.C. Circuit sitting en banc held 8-2 that Congress never 

expressed an unequivocal intent to waived federal immunity for that relief. See id. The plaintiff, 

by that time, had already been installed as a federal employee as a remedy for the violation of his 

First Amendment rights. See id. However, applying the settled law that federal waivers of 

immunity must be strictly construed, the D.C. Circuit held the Administrative Procedure Act’s 

waiver of immunity did not extend to back pay awards. See id. at 539. 

We hold that the “monetary specie remedy” is inapplicable in this matter. Such a remedy 

is available only in the extremely narrow circumstances where government appropriations have 

already been made for a particular purpose, as in Bowen, but not to compensate injured plaintiffs. 

If the government violates a statute by declining to spend dollars already obligated, and a court 

later orders the government to pay up, then the remedy is equitable. Judge White, from the 

outset, referred to his claims as claims for “compensatory damages.” See Complaint at 8, No. 

CV-2009-73 (Poarch Band of Creek Indians Tribal Court, May 1, 2009) (Count One: “Plaintiff 

demands judgment against Defendants for compensatory damages….”) (emphasis added); id. at 

11 (Count Two: “Plaintiff demands judgment against Defendants for compensatory and punitive 

damages….”) (emphasis added); id. at 12 (Count Three: “Plaintiff demands judgment against 

Defendant for compensatory damages….”) (emphasis added); Plaintiff’s Second Amended 

Complaint at 10, No. CV-2009-73 (Poarch Band of Creek Indians Tribal Court, July 7, 2010) 

(Count One: “Plaintiff demands judgment against Defendants for compensatory damages….”) 

(emphasis added); id. at 13 (Count Two: “Plaintiff demands judgment against Defendants for 

compensatory and punitive damages….”) (emphasis added); id. at 14 (Count Three: “Plaintiff 

demands judgment against Defendant for compensatory damages….”) (emphasis added); id. at 

15 (Count Four: “Plaintiff demands judgment against Defendants for compensatory and punitive 

damages….”) (emphasis added). We take Judge White at his word, and treat the claims he has 

brought as claims for money damages, not as Bowen-type claims which could compel the 

expenditure of government funds. 

Accordingly, we must reverse the trial judge’s award of damages to Judge White under 

the money specie remedy theory. 
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II.  Attorney Fees and Other Costs 

 We affirm the trial court’s denial of attorney fees and other costs. The tribe has declined 

to waive immunity as to attorney fees, and tribal immunity generally bars attorney fees awards to 

prevailing plaintiffs in suits against tribal governments. E.g., Confederated Tribes of Grand 

Ronde Community v. Strategic Wealth Management, Inc., 6 Am. Tribal Law 126, 138 (Grand 

Ronde Community Tribal Court 2005) (“[A]bsent either a general waiver of immunity with 

respect to prevailing party attorney fees and costs under an applicable Tribal code provision or a 

clear specific waiver by the Tribe in a specific contract, the Tribe may not be assessed attorney 

fees and costs in any contractual dispute….”), aff’d, First Specialty Ins. Co. v. Confederated 

Tribes of Grand Ronde Community, No. A-05-09-001 (Grand Ronde Community Court of 

Appeals, Oct. 31, 2006), available at http://turtletalk.files.wordpress.com/2007/11/exh-11-tct-

coa-opinion.pdf; Miller v. Ho-Chunk Nation, 6 Am. Tribal Law 341, 353-53 (Ho-Chunk Nation 

Trial Court 2006) (denying attorney fees in successful civil rights suit against tribal officials and 

holding, “The Court has awarded appropriate relief above, but the finding of a due process 

violation does not, and cannot, serve as a substitute for a legislative waiver.”). However, since 

we find that the tribal officials’ immunity from suit in their official capacity has been abrogated 

in the judicial independence context, we must address the public policy behind attorney fees 

awards. 

 We conclude that public policy does not support an award of attorney fees in this case. 

Were we to award Judge White attorney fees for prevailing in a constitutional rights suit, we 

would run afoul of our own views concerning the preservation of the tribal coffers from a mad 

dash by civil rights torts plaintiffs. We do not intend to encourage money damages claims against 

the Poarch Band and its officials, and an attorney fees award would do exactly that. 

As we noted earlier, Judge White’s claims were for compensatory and punitive damages 

for his removal as tribal judge; indeed, Judge White sought millions of dollars more than he 

would have been entitled to had he completed his term. See Second Amended Complaint at 10, 

No. CV-2009-73 (Poarch Band of Creek Indians Tribal Court, July 7, 2010) (Count One: 

“Plaintiff demands judgment against Defendants for compensatory damages in the sum of Two 

Million Five Hundred Thousand Dollars….”); id. at 13 (Count Two: “Plaintiff demands 

judgment against Defendants for compensatory and punitive damages in the sum of Three 

http://turtletalk.files.wordpress.com/2007/11/exh-11-tct-coa-opinion.pdf
http://turtletalk.files.wordpress.com/2007/11/exh-11-tct-coa-opinion.pdf
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Million Dollars….”); id. at 14 (Count Three: “Plaintiff demands judgment against Defendant for 

compensatory damages in the sum of Three Million Five Hundred Thousand Dollars….”); id. at 

14 (Count Four: “Plaintiff demands judgment against Defendants for compensatory and punitive 

damages in the sum of Four Million Dollars….”).4 In sum, Judge White sought $13 million. The 

trial court awarded Judge White his owed salary for the remainder of his term, $315,000. This 

sum will do. 

 Judge White’s claim for attorney fees is barred. 

 

 

Done this the  5th   day of  August  , 2013. 

 

 

 

 

_______________________________________ 
                                                              Matthew L. M. Fletcher, Chief Justice 

 
Trent Crable, Justice  
 
Clint Daughtrey, Justice 

 

 

                                                 
4 It is true Judge White also sought reinstatement, but his decision not to bring suit until nearly one year had passed 
– and until long after the Band appointed a new tribal judge – undercuts the seriousness of the reinstatement claim. 


