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In The Poarch Band of Creek Indians Tribal Supreme Court 

 

EARNEST RAY WHITE,    § 
 Appellant,     § 
       § 
v.       §  Case No. SC-10-02 
       § 
       § 
POARCH BAND OF CREEK INDIANS, et al., § 
 Appellee,     § 
 

 
Appeal from Poarch Creek Indians Tribal Court 

Civil Action No. CV-09-73 
 

 

FLETCHER, C.J. 

I. Factual Background and Procedural History 

 In a letter dated May 6, 2008, the Chairman of the Poarch Band of Creek Indians 
informed Judge Earnest Ray White that the Poarch Band tribal council had removed him as 
judge in accordance with Poarch Band Tribal Code § 3-1-8. Other than the reference to this code 
section, the tribal council and the Chairman offered no reason for Judge White’s removal. 

Nearly one year later, on May 1, 2009, Judge White filed a complaint against the Poarch 
Band of Creek Indians and six tribal council members in their individual capacities in Poarch 
Band tribal court seeking compensatory and punitive damages for his removal, and equitable 
relief ordering his reinstatement to the bench. He based his claims on both the tribal constitution 
and the Indian Civil Rights Act, 25 U.S.C. § 1302. On May 26, 2009, the Poarch Band filed a 
motion to dismiss the complaint. After briefing by the parties, the tribal court, per Judge William 
R. Gordon, dismissed the complaint on May 11, 2010. 

On May 21, 2010, Judge White filed both a notice of appeal and a motion seeking 
reconsideration of Judge Gordon’s order. We stayed the appeal on June 16, 2010 pending the 
disposition by Judge Gordon of the motion to reconsider. In the interim, on July 7, 2010, Judge 
White filed an amended complaint. Judge Gordon rejected the claims made in the motion for 
reconsideration, and reaffirmed his earlier order on November 19, 2010. He declined to rule on 
the defendants’ motion to strike the second amended complaint. Judge White appeals. 
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II. Discussion 

 A. Tribal Council Power to Remove Tribal Judges 

 The Poarch Band of Creek Indians Tribal Constitution provides that the powers of the 
tribal council include the power to 

[E]stablish a civil and criminal law enforcement code and judicial system 
governing the conduct of the Indian residents within the reservation lands of the 
Poarch Band of Creek Indians by a separate and independent judicial system 
whose powers and duties shall not be encroached upon by another branch of 
tribal government, except as may be provided for by the Constitution and any 
amendments thereto[.] 

POARCH BAND OF CREEK INDIANS TRIBAL CONSTITUTION art. IV, § 4(K) (1985) (emphasis 
added).  

 In accordance with this Constitutional provision, the Poarch Band tribal council 
established a tribal judiciary in an ordinance now codified as amended in Title 3 of the Poarch 
Band of Creek Indians Tribal Code. That statute established the form and structure of the tribal 
judiciary. See, e.g., POARCH BAND TRIBAL CODE § 3-1-3 (establishing the tribal court, supreme 
court, and drug court). The tribal council in enacting the tribal judicial rules of conduct 
emphasized the importance of an independent judiciary:  

An independent and honorable judiciary is indispensable to justice in our 
society. A judge shall participate in establishing, maintaining and enforcing high 
standards of conduct, and shall personally observe these standards so that the 
integrity and independence of the judiciary will be preserved. The provisions of 
this Chapter are to be construed and applied to further that objective. 

POARCH BAND TRIBAL CODE § 3-6-2.  

 Many tribes have adopted constitutions where the tribal council, like Poarch Band’s, may 
legislate for the creation of a tribal court system. E.g., CONST. OF THE MISSISSIPPI BAND OF 

CHOCTAW INDIANS art. VIII, § 1(m) (establishing “a tribal court, and defining the powers and 
duties of that court…”). Such constitutions typically do not provide a mechanism or process for 
the removal of tribal judges. See id. No constitutional provision is necessary as, more likely than 
not, the tribal legislature in establishing the tribal judiciary will legislate for the removal of 
judges. E.g., 1 MISSISSIPPI BAND OF CHOCTAW TRIBAL CODE § 1-6-2 (“Any judge of the 
Choctaw Tribal Court may be removed from office by two-thirds vote of the membership of the 
Tribal Council for neglect of duty or gross misconduct…. The decision of the Tribal Council 
shall be final.”). Some commentators have noted that constitutional provisions like this do not 
provide adequate separation of powers between the political branches of tribal government and 
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tribal judiciaries. Judge Fred W. Gabourie Sr., Chief Judge of the Kootenai Tribe of Idaho, 
argued that provisions allowing for the establishment of a tribal court by the tribal council “may 
be a weak link. Instead of ‘separation of powers’ there are tribal councilpersons of the opinion 
that the tribal council has the power and authority to oversee tribal courts and the judges.” 
Judicial Independence of the Tribal Court, 44 ADVOCATE (IDAHO STATE BAR), October 2001, at 
24. See also Robert J. McCarthy, Civil Rights in Tribal Courts: The Indian Bill of Rights at 
Thirty Years, 34 IDAHO L. REV. 465, 492-95 (1998) (“The source of much suspicion of the ability 
of tribal courts to guarantee due process in tribal governments is an alleged lack of independence 
of tribal judiciaries from powerful political forces.”). 

Other tribal constitutions expressly articulate a separation of powers between the tribal 
legislature and executive and the tribal judiciary, also like Poarch Band’s. E.g., CONST. OF THE 

GRAND TRAVERSE BAND OF OTTAWA AND CHIPPEWA INDIANS art. V, § 6 (“The Tribal Judiciary 
shall be independent from the legislative and executive functions of the tribal government and no 
person exercising powers of the legislative or executive functions of government shall exercise 
powers properly belonging to the judicial branch of government….”). Such constitutions 
sometimes provide also for the removal of tribal judges by the tribal judiciary or the voters, not 
exclusively by the tribal council. E.g., id., § 8 (providing for removal of tribal judges by the 
remainder of the tribal judiciary); CONST. OF THE CONFEDERATED TRIBES OF THE COLVILLE 

RESERVATION art. VIII, §§ 5(b), (c) (providing for removal of tribal judges either through an 
impeachment process of the tribal council or by special election of the voters); CONST. OF LITTLE 

RIVER BAND OF OTTAWA INDIANS OF MICHIGAN art. VI, § 6(b) (allowing for removal of tribal 
judges by tribal legislature after a referral by the tribal judiciary and a due process hearing). 
When tribal councils retain authority to remove tribal judges in an independent judiciary 
structure, such removal power is tempered by due process and, often, additional judicial review. 
E.g., id., § 5(b) (impeachment process “allowing the Judge an opportunity to present a defense”); 
CONST. OF CONFEDERATED TRIBES OF SILETZ INDIANS OF OREGON art. IV, § 2 (granting authority 
to tribal council to remove tribal judges after due process hearing); CONST. OF THE YAVAPAI-
APACHE NATION art. VI, § 11 (granting authority to tribal council to remove judges after a due 
process hearing, but also providing for judicial review of most reasons for removal). 

 The Poarch Band tribal constitution’s tribal judiciary provisions are somewhat unusual in 
American Indian law. Poarch Band’s constitution appears to be a hybrid of the two major forms 
of tribal constitutional provisions relating to the establishment of a tribal judiciary. On one hand, 
the tribal council legislates for the creation of a tribal court structure; on the other hand, the tribal 
judiciary, once established, is “separate and independent.” CONST. art. IV, § 4(K).  

However, there is no provision in the Constitution for the removal of members of the 
tribal judicial system. Instead, the tribal council has legislated for the removal of tribal judges, 
with the tribal council attempting to retain authority to do so. Section 3-1-7 of the Poarch Band 
tribal code provides for the “removal of judges.” It reads in relevant part: 
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(a) Any judge may be removed from office for neglect of duty or a violation 
of a rule of judicial conduct as found in Chapter 6 of this Code if two-
thirds (2/3) of the total membership of the Tribal Council vote in favor of 
the removal. All members of the Tribal Council do not need to be present. 

 On its face, § 3-1-7(a) could be construed to conflict with Article IV, § 4(K) of the tribal 
constitution. Section 3-1-7 of the Code authorizes the tribal council to remove tribal judges if 2/3 
of the councilors vote in favor of removal. Section 4(K) of the Constitution, on the other hand, 
seems to disclaim the authority of “another branch of tribal government” from “encroach[ing]” 
upon the “powers and duties” of the tribal judiciary. Removal of tribal judges likely is a form of 
encroachment on the powers and duties of the tribal judiciary. Under the Poarch Band 
Constitution, the plain language of which guarantees judicial independence from other branches 
of government, the tribal council’s efforts to define the procedure and substantive reasons for 
removal of tribal judges may very well be void. A tribal council-enacted statute purporting to set 
the parameters of judicial removal, if valid at all, must be narrowly tailored and strictly construed 
so as to protect judicial independence from other branches of tribal government.  

 However, under the plain language of the tribal constitution, there might be no way to 
remove a tribal judge for legitimate reasons for removing a judge, such as incapacity or 
significant violations of the rules of judicial ethics. As such, we recommend the following 
principles to guide the tribal council in future efforts to remove tribal judges, assuming any such 
effort is valid under the constitution (a question we expressly leave open). First, § 3-1-7(a)’s 
“neglect of duty or violation of a rule of judicial conduct” standard must be strictly construed by 
the tribal council. An attempted removal of a sitting judge for reasons that serve to “encroach[]” 
upon the “powers and duties” of the tribal judiciary is simply void. Second, an attempted 
removal of a sitting judge must be accompanied by adequate notice and a meaningful opportunity 
for the tribal judge to be heard by the tribal council. No judicial removal, such as Judge White’s 
removal, should be valid absent adequate due process.  

 B. Sovereign and Official Immunity 

 Despite our significant reservations about the tribal council’s actions in removing Judge 
White from the bench, we affirm Judge Gordon’s order. 

 First, Judge White’s claims against the Poarch Band of Creek Indians must be dismissed 
on grounds of tribal sovereign immunity. While the constitution is silent as to tribal immunity 
from suit, we have held that Section 1-1-1 of the Tribal Code effectively preserves the immunity 
of the tribe from suit. See Williams v. Riverside Entertainment Center, No. SC-07-01, at 2 
(Poarch Band of Creek Indians Supreme Court 2007) (“Under settled Poarch Band law, the 
Poarch Band retains immunity from suit in tribal court absent a waiver of immunity by the 
tribe.”). Moreover, the vast majority of tribal courts have concluded that claims brought against 
Indian tribes under the Indian Civil Rights Act (ICRA) are barred absent an express waiver of the 
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sovereign immunity of Indian tribes. E.g., LaPlante v. Mohegan Tribal Gaming Authority, 6 Am. 
Tribal Law 592 (Mohegan Gaming Trial Court 2006); DeCoteau v. Fort Peck Tribes, 4 Am. 
Tribal Law 277, 280 (Fort Peck Court of Appeals 2002); Jacobson v. Eastern Band of Cherokee 
Indians, 4 Cherokee Rep. 31, 31, 2005 N.C. Cherokee Ct. LEXIS 60 (Cherokee Court of North 
Carolina 2005); Pitre v. Coushatta Tribal Council, No. 2000-11-C-0197, 2001.NACA.0000002 
at ¶¶ 18-21 (Coushatta Tribal Court 2001). Cf. Santa Clara Pueblo v. Martinez, 436 U.S. 49, 58 
(1978) (holding that ICRA does not waiver tribal sovereign immunity in federal courts). We find 
these holdings to be persuasive and consistent with Poarch Band law. One tribal court recognized 
that some tribal courts have found that ICRA does operate as a waiver of tribal immunity, but 
rejected those courts’ analysis: 

Plaintiff cites decisions of other tribe’s courts for the proposition that “the ICRA 
does waive the tribe’s sovereign immunity from suit in tribal court for violations 
of that act.” The court does not find those decisions to be persuasive. They were 
decided under tribal laws and precedent materially different from those of the 
Coquille Indian Tribe. Several are de facto court-imposed waivers of tribal 
sovereign immunity. One of them interprets Santa Clara Pueblo to mean that 
because ICRA does not waive immunity to suit in federal court, it is a waiver to 
suit in tribal court and tribes must furnish a remedy in their courts. See Works v. 
Fallon Paiute-Shoshone Tribe, 24 Indian L. Rep. 6078 (Nev. Inter-Tribal C.A. 
1997). Neither that conclusion nor its rationale is to be found in Santa Clara 
Pueblo, and other tribal courts have reached contrary conclusions. See Winnebago 
Tribe of Nebraska v. Bigfire, 24 Indian L. Rptr. 6232 (Winnebago Tribal Court 
[1998]) (An express waiver of tribal immunity is necessary before an ICRA claim 
may be brought in tribal court.) The ICRA does not provide for a remedy in the 
courts of tribes. As the authorities that this court finds persuasive make 
abundantly clear, only Congress and a tribe can waive sovereign immunity. The 
Coquille Indian Tribe has vested the power to waive sovereign immunity in its 
Tribal Council and not in its Tribal Court.  

Metcalf v. Coquille Indian Tribal Council, 9 Am. Tribal Law 1, 10-11 (Coquille Tribal Court 
2009). We agree with the Metcalf Court’s reasoning as well. The authority to waive the tribal 
sovereign immunity of the Poarch Band in tribal courts rests with the Poarch Band only. Cf. 
Thompson v. Cheyenne River Sioux Tribe Board of Police Commissioners, 23 Indian L. Rep. 
6045, 6046 (Cheyenne River Sioux Tribe Court of Appeals (1996) (“When a tribe or its agencies 
are sued in tribal court, the scope, protection, and meaning of tribal sovereign immunity 
governed primarily by tribal, rather than federal or state, law….”). 

In short, the Poarch Band has not waived its immunity from suit that would allow the 
tribal court to adjudicate these claims. Judge White’s demands for compensatory and punitive 
damages, and for injunctive relief, against the Poarch Band must be dismissed. 
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 Second, Judge White’s claims against the individually named defendants in their 
individual capacities must also be dismissed. Claims against individuals who are acting in their 
purported capacities as elected officials enjoy official immunity from suit. The weight of 
authority in tribal courts around the nation confirms this; for example, the Appellate Court of the 
Hopi Tribe wrote: 

The doctrine of sovereign immunity extends to actions of individual 
governmental officers operating within the scope of their authority since “the 
sovereign can only act through agents.” Larson v. Domestic & Foreign Commerce 
Corp., 337 U.S. 682, 688 … (1949)…. We have similarly held that the doctrine of 
sovereign immunity enjoyed by the Hopi Tribe extends to tribal officials acting 
within the scope of their authority in their official capacities. Youvella v. Dallas, 1 
Am. Tribal Law 338, 1998 WL 35281674 (Hopi Ct. App.1998). 

Honyaoma v. Nuvamsa, 7 Am. Tribal Law 320, 324 (2008). Accord Arendt v. Ward, 2011 WL 
569890 (Ho-Chunk Nation Trial Court 2011). Merely suing tribal officials in their individual or 
personal capacities, as Judge White did in his initial complaint and first amended complaint, is 
insufficient. Judge White’s claims for relief, as he implicitly admitted by filing a second 
amended complaint adding the named defendants in their official capacities, are really against 
the tribal government and the elected officials. Cf. Chapo v. Navajo Nation, 8 Navajo Rep. 447, 
460 (Navajo Nation Supreme Court 2004) (“Either [the elected officials] acted in their official 
capacity and the [tribe] may be liable, or individuals acted in their personal capacity and may be 
personally liable.”). To be sure, none of the named defendants, acting in their individual 
capacities, could be ordered by this court to reinstate him as the tribal judge because they 
individually have no authority whatsoever to do so. Similarly, none of the defendants in their 
individual capacities could claim the authority to take action on behalf of the tribal government, 
nor as a concomitant matter could they be monetarily liable for any actions of the tribal 
government.  

 Conversely, tribal officials sued in their official capacity may be sued for equitable, 
prospective relief. A sizeable number of tribal courts (and numerous tribal legislatures) that have 
considered the question have adopted the United States Supreme Court’s Ex parte Young 
doctrine. E.g., Honyaoma, 7 Am. Tribal Law at 324; Maltos v. Sauk-Suiattle Tribe, 6 NICS App. 
132, 134 n. 3 (Sauk-Suiattle Tribal Court of Appeals 2003); Fox v. Brown, 6 Am. Tribal Law 
446, 449 n. 2 (Mohegan Trial Court 2006); Kirkwood v. Decorah, 6 Am. Tribal Law 188, 197-98 
(Ho-Chunk Nation Trial Court 2005); CONST. OF THE HO-CHUNK NATION art. XII, § 2 (waiving 
immunity of tribal officials and employees for “declaratory and non-monetary injunctive relief”). 
As the Appellate Court of the Hopi Tribe stated, “[T]ribal officials are not protected by the 
doctrine of sovereign immunity when they act beyond the scope of their authority. ‘[T]ribal 
officials are not necessarily immune from suit[;] when such officials act beyond their authority, 
they lose their entitlement to the immunity of the sovereign.’” Honyaoma, 7 Am. Tribal Law at 
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324 (quoting Imperial Granite Co. Pala Band of Mission Indians, 940 F.2d 1269, 1271 (9th Cir. 
1991); citing Ex parte Young, 209 U.S. 123 (1908)).  

We agree with these tribal authorities as a matter of Poarch Band common law. Judge 
White’s claims for money damages against the named defendants, however, even if they had 
been brought in the defendants’ official capacities, would still be barred. See Honyaoma, 7 Am. 
Tribal Law at 324. Yet, claims for equitable and prospective relief to enjoin ongoing violations 
of tribal constitutional law, for example, are allowable. While we do not and cannot decide the 
matter here, we note that all of the federal circuits have held that equitable actions against state 
and federal officials for reinstatement to government employment are allowable under the Ex 
parte Young doctrine. Cf. State Employees Bargaining Agent Coalition v. Rowland, 494 F.3d 71, 
96 (2d Cir. 2007) (“Every Circuit to have considered the issue, including our own, has held that 
claims for reinstatement to previous employment satisfy the Ex parte Young exception to the 
Eleventh Amendment’s sovereign immunity bar.”), quoted in Hollywood Mobile Estates Limited 
v. Cypress, No. 10-10304, 2011 WL 661370, at *2 (11th Cir., Feb. 24, 2011). Moreover, at least 
one tribal court has summarily reinstated a tribal judge after removal by a tribal council without 
adequate due process. See McKinney v. Business Council, 20 Indian L. Rep. 6020, 6020 (Duck 
Valley Tribal Court 1993). Judge White’s claim for reinstatement, had it been originally brought 
against the named defendants in their official capacities, could have stated a claim for relief. 

 As now presented, Judge White’s claims against the named defendants in their individual 
capacities must fail. 

 C. Judge White’s Second Amended Complaint 

 All that remains of Judge White’s claims are his claims against the named defendants in 
their official capacities. Judge White’s filed his initial complaint on May 1, 2009, nearly a year 
after being notified of his removal as tribal judge. He filed his first amended complaint on May 
4, 2009, a few days after the initial complaint. After Judge Gordon dismissed his claims raised in 
those complaints, Judge White simultaneously filed a motion to reconsider the dismissal order 
and a notice of appeal. We stayed the appeal pending a decision on the motion to reconsider on 
June 16, 2010. On July 7, 2010, Judge White filed a second amended complaint that added the 
named defendants in their official capacities. The defendants moved to strike the second 
amended complaint as untimely. 

The tribal code provides that all civil claims must be filed within one year: 

 All civil actions must be commenced within one (1) year from the date of 
act or omission which is the subject of the complaint or petition, except that if the 
act or omission is not of such character as to immediately manifest itself then one 
(1) year from that date that a reasonably prudent person would discovered said act 
or omission. Any civil action not brought within the time limitations set forth 
shall be forever barred in the Tribal Court. 
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POARCH BAND TRIBAL CODE § 5-1-1. Amendments to complaints “shall be liberally allowed by 
the court however no amendments shall be permitted within fourteen (14) days from the date any 
case is set for trial.” POARCH BAND TRIBAL CODE § 13-1-6. We are unaware of any Poarch Band 
cases that interpret these provisions, and we implore counsel for both parties to proceed in this 
matter with these provisions and other relevant aspects of Poarch Band law as the starting point 
in any analysis of this question. We are aware of no authority in Poarch Band law that requires 
this court to comply with the rules of civil procedure adopted by Alabama, for instance. As such, 
the tribal judiciary must be persuaded of the merits of those rules before we would adopt them. 

 Judge Gordon’s November 16, 2010 order denied the motion to reconsider, but also 
declined to issue an order on the defendants’ motion to strike. Section §14-1-2 of the tribal code 
grants this body jurisdiction to hear appeals of “final orders.” As no final order has been issued 
on the motion to strike, we remand this matter to the trial court for further proceedings. 

 

Done this the   5th  day of  April  , 2011. 

 

 

_______________________________________ 
                                                              Matthew L. M. Fletcher, Chief Justice 

 
Trent Crable, Justice  
 
Clint Daughtrey, Justice 
 

                             
 

 

 

  


