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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF NEW YORK
_______________________________________
CITIZENS AGAINST CASINO GAMBLING IN 
ERIE COUNTY, et al., 

Plaintiffs,

- v - 09-CV-0291-WMS

TRACIE STEVENS, et al.,

Defendants.
_______________________________________

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF THE UNITED
STATES’ OPPOSITION TO PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT 

INTRODUCTION

Defendants, Tracie Stevens, in her official capacity as Chairwoman (“Chairwoman”) of

the National Indian Gaming Commission; the National Indian Gaming Commission (“NIGC”);

the United States Department of the Interior (“DOI” or “Interior”); and Ken Salazar, in his

official capacity as Secretary of the Interior (“Secretary”) (collectively, “Federal Defendants”), by

undersigned counsel, submit this Response in Opposition to Plaintiffs’ Motion for Summary

Judgment.  For the reasons described below, the Federal Defendants respectfully request that the

Court deny Plaintiffs’ motion in its entirety.

I. FACTUAL BACKGROUND

This Court is very familiar with the history leading up to the filing of this case, so rather

than reiterate the lengthy factual and procedural background of Citizens Against Casino

Gambling in Erie County v. Kempthorne, 06-CV-00001, 471 F. Supp. 2d 295 (W.D.N.Y 2007)

(“CACGEC I”), and Citizens Against Casino Gambling in Erie County v. Hogen, 07-CV-00451,
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The Federal Defendants note that the SNI temporary casino remains open and the rulings in/1

CACGEC I and CACGEC II are being held in abeyance in the Second Circuit awaiting the
outcome of this case. 

2

2008 WL 2746566 (W.D.N.Y. July 8, 2008) (“CACGEC II”), Federal Defendants will recount

only the background and facts relevant to the instant case,  Citizens Against Casino Gambling in

  Erie County v. Hogen, No. 09-CV-0291, filed March 31, 2009 (“CACGEC III”). /1

A. The Buffalo Parcel

In November 2005, the Seneca Nation of Indians of New York (“Nation” or “SNI”)

submitted documentation to the Bureau of Indian Affairs, Office of Indian Gaming Management,

indicating its compliance with the requirements of the Seneca Nation Settlement Act (“SNSA”),

25 U.S.C. §§ 1774-1774h, for approximately nine acres of land in the City of Buffalo, Erie

County, New York (the “Buffalo Parcel”) to go into restricted fee status.  CACGEC I, 471 F.

Supp. 2d at 310.  The Nation notified the State and local governments of the acquisition of the

Buffalo Parcel on October 3, 2005.  Id. at 309.  The State and local governments had thirty days

to comment on the acquisition.  Id. at 309-10.  Once the comment period ended, the Secretary

had thirty days to determine whether the Parcel should not be subject to 25 U.S.C. § 177, or the

land would automatically assume restricted fee status.  25 U.S.C. § 1774f(c).  Because the

Secretary made no such determination, the Buffalo Parcel assumed restricted fee status on

December 2, 2005.  CACGEC II, 2008 WL 2746566, at *16.

B. SNI’s Prior Gaming Ordinances

On January 12, 2007, this Court vacated the NIGC’s approval of the SNI’s first gaming

ordinance as it pertained to the Buffalo Parcel because the Chairman failed to determine whether

the land was “Indian land” as defined in IGRA and whether Section 20 of IGRA, 25 U.S.C. §
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2719, applies to the Buffalo Parcel.  CACGEC I, 471 F. Supp. 2d at 327.  The Court remanded

the case to the NIGC and instructed the Chairman to make the appropriate determinations.  Id. 

Plaintiffs appealed to the Second Circuit for review of this Court’s decision.  Compl. at ¶ 71.  

On June 9, 2007, the SNI submitted a site-specific gaming ordinance for the Buffalo

Parcel to the NIGC for approval.  CACGEC II, 2008 WL 2746566, at *16.  On July 2, 2007, the

Chairman approved the site-specific ordinance, determining that the Buffalo Parcel fits within the

definition of  “Indian lands” under IGRA and because it was acquired as part of the settlement of

a land claim, it was not subject to Section 20 of IGRA’s general prohibition on gaming on lands

acquired after October 17, 1988.  Id.  Shortly thereafter, Plaintiffs filed a second lawsuit alleging

that the Chairman’s ordinance approval was arbitrary, capricious or otherwise not in accordance

with law because the Buffalo Parcel was neither Indian lands as defined in IGRA, nor lands

acquired in settlement of a land claim.  Compl. ¶ 79; CACGEC II, 2008 WL 2746566, at *16.

On July 8, 2008, this Court vacated the Chairman’s approval of the second, site-specific

gaming ordinance.  CACGEC II, 2008 WL 2746566, at *63.  The Court agreed with the Federal

Defendants that the Buffalo Parcel fit within the definition of Indian lands in IGRA, id. at *51,

and that restricted fee Indian lands were subject to Section 20 of IGRA’s general prohibition on

gaming on lands acquired after October 17, 1988, id. at *54.  However, the Court also

determined that the Buffalo Parcel was not acquired pursuant to the settlement of a land claim

and therefore, could not fit within any of the exceptions to Section 20's prohibition.  Id. at *61. 

Both Plaintiffs and the Federal Defendants appealed to the Second Circuit for review of this

decision.  Compl. at ¶ 83.  
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The Chairman’s January 20, 2009 ordinance approval letter can be found on the NIGC website/2

at http://www.nigc.gov/ReadingRoom/ApprovedGamingOrdinances/tabid/122/Default.aspx#S,
under “Seneca Nation of New York.”

Plaintiffs’ Complaint contains three claims for relief, organized by the arguments set forth, not/3

by the agency actions challenged.  Compl. ¶¶ 94-109. 

4

C. The Third Gaming Ordinance 

On October 22, 2008, the SNI submitted a new site-specific class III gaming ordinance

for the Buffalo Parcel in light of DOI’s new Section 20 Regulations.  Pursuant to the new

regulations, restricted fee Indian lands are no longer subject to IGRA’s prohibition against

gaming on lands acquired after October 17, 1988.  Gaming on Trust Lands Acquired After

October 17, 1988, 73 Fed. Reg. 29354, 29355 (May 20, 2008) (codified at 25 C.F.R. Part 292)

(“Section 20 Regulations”).  Under IGRA, the Chairman of the NIGC had 90 days within which

to approve or disapprove the ordinance.  25 U.S.C. § 2710(e).  The Chairman approved the

ordinance on the final day of the statutory time frame, January 20, 2009. /2

Plaintiffs subsequently filed the instant lawsuit alleging that the Seneca Nation Settlement

Act is unconstitutional, the Tribal-State Compact does not apply to the Buffalo Parcel, restricted

fee land does not qualify as Indian land under IGRA nor does it qualify as Indian Country

pursuant to 18 U.S.C. § 1151, restricted fee Indian lands are subject to IGRA’s prohibitions

against gaming on lands acquired after October 17, 1988, and land purchased by funds provided

under the Seneca Nation Settlement Act do not fit within the settlement of a land claim exception

 to the prohibition. /3
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The Settlement Act resolved the disputes over non-Indian occupation of Nation lands by/4

providing the Nation - a federally recognized tribe - with compensation for use of its land and for
the economic impact of prior lease arrangements within the City of Salamanca, New York.  See
25 U.S.C. §§ 1774(b), 1774f(c)  

 In the original 13 States, Indian lands are typically held in restricted fee, not trust.  See City of/5

Sherrill v. Oneida Indian Nation of N.Y., 544 U.S. 197, 203 n.1 (2005).
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II. STATUTORY BACKGROUND

A. The Seneca Nation Settlement Act

In 1990, Congress passed the Settlement Act in settlement of the Nation’s claims to lands

  The funds appropriated under the Act are to be used by the Nation toin the City of Salamanca. /4

acquire property to increase its land base.  See S. Rep. No. 101-511 at 24; H.R. Rep. No. 101-832

at 21.  This statute provides that the Nation may acquire land located either “within its aboriginal

area in the State [of New York] or situated within or near proximity to former reservation land”

with funds appropriated by the Act.  25 U.S.C. § 1774f(c).  The title of restricted fee land is held

by the Indian tribe with the United States holding a restriction on the use and/or disposition of the

 land, which prevent transfer of the land without congressional approval.  See 25 U.S.C. § 177. /5

When land assumes restricted fee status, the United States in effect acquires a real property

interest in the land.  Congress mandated that these newly acquired lands would assume restricted

fee status unless the Secretary precluded such a federal restriction within a short time frame. 

Specifically, the Settlement Act provides:

Land within its aboriginal area in the State or situated within or near proximity to
former reservation land may be acquired by the Seneca Nation with funds
appropriated pursuant to this subchapter.  State and local governments shall have
a period of 30 days after notification by the Secretary or the Seneca Nation of
acquisition of, or intent to acquire lands to comment on the impact of the removal
of such lands from real property tax rolls of State political subdivisions.  Unless
the Secretary determines within 30 days after the comment period that such lands
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should not be subject to the provisions of section 2116 of the Revised Statutes (25
U.S.C. 177  [the Indian Non-Intercourse Act]), such lands shall be subject to the
provisions of that Act and shall be held in restricted fee status by the Seneca
Nation.      

25 U.S.C. § 1774f(c) (emphasis added).  This provision sets forth the criteria that govern the

acquisition and placement of land into restricted fee for the benefit of the Nation.  Only three

conditions must be met for the land to be eligible for restricted fee status:  1) it must be within

the aboriginal territory of the Seneca Nation or situated within or near proximity to former

reservation land; 2) it must be purchased with funds appropriated under the Settlement Act; and

3) the State and local governments must be given notice of the acquisition or of the Nation’s

intent to acquire the land, and 30 days within which “to comment on the impact of the removal

of such lands from real property tax rolls of State political subdivisions.”  Id.  Lands acquired by

the Nation with Settlement Act funds become “restricted fee” Indian lands, unless the Secretary

specifically determines otherwise within 30 days of the close of the State and local government

comment period.  Id. 

B. The Indian Gaming Regulatory Act

The Indian Gaming Regulatory Act (“IGRA”) was enacted “as a means of promoting

tribal economic development, self-sufficiency, and strong tribal governments.”  25 U.S.C. §

2702(1); see also Grand Traverse Band of Ottawa & Chippewa Indians v. Office of U.S.

Attorney for W. Dist. of Mich., 369 F.3d 960, 971 (6th Cir. 2004).  IGRA applies only to

federally recognized tribes, 25 U.S.C. § 2703(5), and governs gaming on “Indian lands,” which

are defined as “all lands within the limits of any Indian reservation” and “any lands title to

which is either held in trust by the United States for the benefit of any Indian tribe or individual
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Class I gaming consists of social games with prizes of minimal value and traditional Indian/6

games that are part of tribal ceremonies or celebrations.  25 U.S.C. § 2703(6).  Indian tribes are
given exclusive authority to regulate these activities.  Id. § 2710(a)(1).  Class II gaming consists
of two basic categories: (1) bingo and variants thereof, and (2) card games that are explicitly

7

or held by any Indian tribe or individual subject to restriction by the United States against

alienation and over which an Indian tribe exercises governmental power.”  Id. § 2703(4).  

In general, IGRA prohibits gaming activities on land acquired into trust or restricted

status after October 17, 1988.  Id. § 2719(a).  There are a number of exceptions to this general

prohibition, including when: 

(A) the Secretary, after consultation with the Indian tribe and
appropriate State, and local officials, including officials of
other nearby Indian tribes, determines that gaming
establishment on newly acquired lands would be in the
best interest of the Indian tribe and its members, and
would not be detrimental to the surrounding community,
but only if the Governor of the State in which the gaming
activity is to be conducted concurs in the Secretary’s
determination; or

(B) lands are taken into trust as part of - 
(I) a settlement of a land claim

(ii) the initial reservation of an Indian tribe acknowledged by the
Secretary under the Federal acknowledgment process, or

(iii) the restoration of lands for an Indian tribe that is restored to
Federal recognition.  

Id. § 2719(b)(1).  

1. Class III Gaming

IGRA divides gaming into three classes, each subject to differing levels of state, tribal

and federal regulation.  Class III gaming is any form of gaming that is not class I or class II and

  Id. § 2703(8).  Slot machines are Class III games, as are casinoincludes casino-style games. /6
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authorized by state law or are not explicitly prohibited by state law and are played in the state. 
Tribes may conduct Class II gaming in any state that “permits such gaming for any purpose by
any person, organization, or entity,” so long as the particular gaming activity is not otherwise
specifically prohibited on Indian lands by federal law.  Id. § 2710(b)(1)(A).  Class II gaming is
subject to tribal regulation, id. § 2710(a)(2), and to federal oversight by the NIGC.  Id. §§
2710(b) & (c). 
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games (such as baccarat, blackjack, roulette, and craps) sports betting, parimutuel wagering and

lotteries.  25 C.F.R. § 502.4.  A tribe may engage in Class III gaming only if (1) it has a

governing ordinance approved by the NIGC; (2) the state “permits such gaming for any purpose

by any person, organization, or entity;” and (3) the tribe and the state enter into a compact

approved by the Secretary of the Interior to govern the conduct of such gaming.  25 U.S.C. §

2710(d).  Class III gaming is regulated by the tribe, the state, and the federal government. 

Artichoke Joe’s Cal. Grand Casino v. Norton, 353 F.3d 712, 721-22 (9th Cir. 2003).  

2. Gaming Ordinances

Pursuant to Sections 2710(d)(1)(A)-(2)(A), a tribe desiring to conduct Class III gaming

must also adopt and enact a gaming ordinance which must then be submitted to the NIGC Chair

for approval.  Unless the Chair determines that the ordinance does not meet the requirements of

IGRA and the NIGC’s implementing regulations, the Chair approves the ordinance within 90

days of its submission.  25 U.S.C. § 2710(e).    

If the ordinance is not acted upon by the Chairman within a 90-day period, it “shall be

considered to have been approved by the Chairman” to the extent it is consistent with IGRA.  Id.

§ 2710(e).  An Ordinance, if approved or deemed approved, takes effect when notice is

published in the Federal Register pursuant to Section 2710(d)(2)(B)(ii).   

Case 1:09-cv-00291-WMS   Document 63   Filed 10/20/12   Page 8 of 47



The Secretary published a correction to the final rule on June 24, 2008.  73 Fed. Reg./7

35579-80 (June 24, 2008).
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3. Promulgation of DOI’s Section 20 Regulations   

On September 14, 2000, the Secretary published proposed regulations in the Federal

Register to establish procedures that an Indian tribe must follow when seeking a “Secretarial

Determination” under Section 20 that a gaming establishment would be in the best interest of

the Indian tribe and its members and would not be detrimental to the surrounding community. 

65 Fed. Reg. 55471 (Sept. 14, 2000).  Subsequently, the comment period for these proposed

regulations was extended twice, to March 27, 2002, but no further action was taken to publish

the final rule.  See 73 Fed. Reg. 29354 (May 20, 2008).

On October 5, 2006, the Secretary published a new proposed rule (71 Fed. Reg. 58769)

because he determined that the rule should address all of the exceptions to the IGRA’s general

prohibition on gaming set forth in Section 20 and in order to explain to the public how Interior

interprets these exceptions.

On May 20, 2008, the Secretary published Interior’s Final Rule interpreting Section 20

of IGRA, 25 U.S.C. § 2719.  “Gaming on Trust Lands Acquired After October 17, 1988,” 73

  The regulations implementFed. Reg. 29354 (May 20, 2008) (“Section 20 Regulations”). /7

Section 20 of the IGRA by articulating standards that the Department “will follow in

interpreting the various exceptions to” IGRA’s general prohibition on gaming on lands acquired

after October 17, 1988.  Id.  
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The Tribal-State Compact went into effect as a matter of law.  Compl. ¶¶ 63, 100.   /8
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III. PROCEDURAL BACKGROUND

A. The Final Agency Action at Issue and the Submission of the Administrative
Record for Judicial Review

Although there is only one final agency action at issue in this case – the NIGC

Chairman’s approval of the SNI’s gaming ordinance – Plaintiffs’ Complaint makes a number of

allegations related to the SNI’s operation of a lawful gaming facility in Erie County, New York,

in an effort to prevent the SNI from operating the facility as a means of economic development. 

Compl. ¶ 1.  In pursuit of this goal, Plaintiffs challenge the NIGC’s January 20, 2009 decision to

approve an amended Class III Gaming Ordinance for the SNI pursuant to the Indian Gaming

Regulatory Act (“IGRA”), 25 U.S.C. §§ 2701-2721.  Plaintiffs’ First Claim asserts that:  (A) the 

approximately nine acres of land in the City of Buffalo, Erie County, New York constituting the

Buffalo Parcel and held by the Nation in restricted fee is not Indian land because the SNSA, 25

U.S.C. §§ 1774-1774h, is unconstitutional, Compl. ¶¶ 95-98, 108; (B) the Nation’s Class III

 andgaming compact with New York does not apply to the Parcel, Compl. ¶¶ 61-64, 99-102; /8

(C) restricted fee land is neither Indian land under IGRA nor Indian country pursuant to 18

U.S.C. § 1151, Compl. ¶¶ 103-109.  

Plaintiffs’ second claim asserts that there was only one way for the DOI to acquire new

land for an Indian tribe at the time of IGRA’s passage – through the Indian Reorganization Act,

25 U.S.C. § 465 – therefore, Congress “had no reason to specifically mention ‘restricted fee’

land when, in enacting IGRA, it decided to prohibit gambling on after-acquired lands (Section

20 of IGRA).”  Compl. ¶ 114.  As such, Plaintiffs assert that DOI’s Section 20 Regulations, 73
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As then Chairman Hogen notes in the determination, although this Court has already decided/9

the settlement of a land claim issue in the context of CACGEC II, NIGC is now applying the
Section 20 Regs to ordinance approvals.  In light of this, the Chairman provided the legal
analysis of the new settlement of a land claim portion of the regulations.  Letter from Philip N.
Hogen to Barry E. Snyder (Jan. 20, 2009) (approving SNI Class III gaming ordinance).   
NIGC_AR000020-21.
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Fed. Reg. at 29354, 73 Fed. Reg. at 35579, violate the APA and are contrary to Congress’ intent

to prohibit gaming on Indian lands acquired after 1988.  Compl. ¶¶ 119, 123.  Finally, Plaintiffs’

third claim asserts that to the extent restricted fee Indian lands are subject to Section 20’s

prohibition on gaming on lands acquired after 1988, the Nation’s lands in Buffalo cannot qualify

for the settlement of a land claim exception, 25 U.S.C. § 2719(b)(1)(B)(I), to the prohibition

listed in Section 20 of IGRA.  Compl. ¶¶ 125-135.

Despite all of these claims, however, there is only one final agency action at issue in this

case.  That action is the NIGC’s approval of the SNI’s Class III amended gaming ordinance.  As

part of that ordinance approval, the NIGC issued an Indian lands determination.  That Indian

lands determination first concludes that the Buffalo Parcel fits within the definition of Indian

lands in IGRA, 25 U.S.C. § 2703(4); 25 C.F.R. § 502.12.  The legal determination goes on to

discuss the new DOI Section 20 Regs and the application of those regulations to the amended

ordinance.  In so doing, NIGC concurred in the regulations and concluded that Section 20 of

IGRA, 25 U.S.C. § 2719, does not apply to restricted fee Indian lands and that even if Section

20 did apply, the SNI’s Buffalo Parcel would fit within the “settlement of a land claim”

exception to Section 20’s general prohibition to gaming on lands acquired after October 17,

  This ordinance approval and the underlying legal determination are the only relevant1988. /9

agency actions being challenged by the Plaintiffs – indeed, the ordinance approval is the only
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This Court’s March 30, 2010 Decision and Order also addresses the SNI’s motion to intervene/10

in the case, denying the motion.  ECF. Nos. 10, 21.  The SNI appealed the part of the decision
denying intervention to the Second Circuit, which affirmed this Court’s order denying
intervention.  ECF. Nos. 28, 34.      

Available at /11 http://www.doi.gov/solicitor/opinions.html.    

12

final agency action taken regarding the Buffalo Parcel since this Court’s decision in CACGEC

II.     

1. Federal Defendants’ Motion for Partial Dismissal

The Federal Defendants filed a motion for partial dismissal on June 15, 2009, ECF. No.

11, arguing for the dismissal of Plaintiffs’ first claim in its entirety.  On March 30, 2010, this

Court partially granted the United States’ motion, dismissing subpart “A” (constitutionality of

SNSA) and “B” (approval of the Tribal-State Compact) of Plaintiffs’ first claim.  ECF. No. 21

  The Federal Defendants then filed an answer, responding to the remainder of Plaintiffs’at 29. /10

claims.  ECF. No. 23.

2. The Administrative Record Filings

After filing the answer, the NIGC filed its certified administrative record with the Court

on May 11, 2010, ECF. Nos. 24, 25, and DOI filed its certified administrative record on August

27, 2010.  ECF. Nos. 31-32.  The NIGC record contained the documents that the decision-maker

– Chairman Hogen – relied upon in approving the amended gaming ordinance.  The certified

administrative record of DOI also contained documents that the NIGC Chairman relied on in

approving the amended gaming ordinance.  The DOI administrative record further included the

 issued by Solicitordeliberative process documents underlying a DOI M-Opinion (—37023) /11

David L. Bernhardt on January 18, 2009, although those underlying documents were not before
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The NIGC Chairman only relied on the finalized M-Opinion at the time the decision was made,/12

not the underlying documents.   

The undersigned counsel’s response also explained that the documents withheld from the M-/13

Opinion record are not “post-decisional” as the M-Opinion is separate from the regulations and
that no deliberative process privilege was asserted for any documents circulated to the SNI.  Id. 
The response also explained that the documents related to Edith Blackwell’s recusal were not
before the decision-maker (Phil N. Hogen), and are therefore, not properly part of the
administrative record.  Id.  

13

 and Plaintiffs do not challenge the M-Opinion in their claims.the decision-maker /12

B. Plaintiffs’ Requests for Supplementation of the Record 

On October 7, 2010, Plaintiffs contacted the undersigned counsel for the Federal

Defendants requesting supplementation of the administrative record.  Plaintiffs requested the

administrative record for the Section 20 Regulations; the release of the deliberative process

documents withheld from DOI’s M-Opinion record – arguing for the release of those documents

as “post-decisional” and alleging that the deliberative process privilege was being asserted to

withhold communications with the SNI; and documents related to the recusal of Edith

Blackwell, then Associate Solicitor of Indian Affairs at DOI, from matters involving the SNI. 

ECF No. 37-16.    

In a letter response dated October 18, 2010, undersigned counsel explained that the M-

Opinion is not specific to the SNI, and that because the NIGC Chairman only had before him the

final M-Opinion, the documents withheld from the M-Opinion portion of the record were not

part of the underlying documents before the decision-maker as part of the ordinance approval. 

  However, DOI included the administrative record for the M-Opinion becauseECF No. 37-17. /13

it is referenced in DOI’s response to NIGC, dated January 18, 2009, and in the final NIGC

(January 20, 2009) ordinance approval.  Id. at 37-1.       
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DOI also agreed to supplement the record and provide additional materials relating to the

development of those regulations.  Id.  Accordingly, the DOI record was supplemented on

December 1, 2010 to include additional documents related to the restricted fee Indian lands

issue from the notice and comment rulemaking for the Section 20 Regs, despite the fact that

those documents were not before the decision-maker – the NIGC Chairman.  ECF. No. 33.  

Over six months after the supplementation of the record, Plaintiffs filed their first motion to

compel supplementation of the administrative record.  ECF No. 37.  In ruling on Plaintiffs’ first

motion to compel, the Court found that the deliberative process privilege did not apply to the

post-decisional M-Opinion and ordered that the underlying documents be released.  ECF No. 57

at 2.  However, the Court rejected Plaintiffs’ argument that Blackwell’s purported conduct

nullified the deliberative process privilege, noting that, “[w]hile the privilege can ‘evaporate’

where a party’s cause of action is directed at the government’s intent in rendering its decision,

Plaintiffs’ Complaint did not, and does not, contain any fact allegations or claims directed at

Defendants’ subjective intent or motivation.”  Id. (internal citation omitted).   Pursuant to this

Court’s Decision and Order on Plaintiffs’ first motion to compel, DOI produced all of the

documents (91 documents) withheld solely on the basis of the deliberative process privilege

underlying the M-Opinion.  ECF. No. 42.  In addition, DOI produced five additional documents

consisting of emails to or from Edith Blackwell requesting her comments on an internal intra-

agency letter responding to NIGC about a question regarding the Part 292 regulations.  BIA-

AR000177-178; BIA-AR000179-181; BIA-AR000185-187; BIA-AR000188-191; BIA-

AR000192-195.  
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On November 4, 2011, Plaintiffs sent a letter to undersigned Counsel for the Federal/14

Defendants demanding the release of additional documents withheld from the CACGEC III
administrative record or an explanation for the basis for continued non-disclosure, release of
documents withheld from the production of the supplemental administrative record, release of
documents in the CACGEC II administrative record.  ECF. No. 45-11.  DOI responded on
November 14, 2011, explaining that “[p]ursuant to the Court’s Decision and Order dated August
30, 2011, the Department of the Interior was ordered to, ‘provide all documents related to
Solicitor Opinion M-37023 that were redacted or withheld on the basis of the deliberative
process privilege, except as otherwise protected by another asserted privilege.’”  ECF. No. 45-12
at 2.  DOI complied with the Court’s Decision and Order and therefore, it declined to produce
additional documents withheld from the CACGEC III administrative record, the supplemental
administrative record in CACGEC III, and the administrative record in CACGEC II.  Id. 

Unsatisfied with this response, Plaintiffs sent another letter demanding the release of
every document labeled “response to NIGC letter” or “draft 2719 letter to NIGC” on the basis
that those fell within the Court’s Decision and Order directing disclosure.  ECF. No. 45-13 at 2-
3.  In response to this letter, the Federal Defendants once again reiterated that it had fully
complied with the Court’s Decision and Order and that the Privilege Log would not be further
amended.  ECF. No. 45-14. 

At that conference, the Court also instructed Plaintiffs not to release the documents and to file/15

the documents under seal if using the documents as exhibits to their motion, and the Court set the
briefing schedule for Plaintiffs’ motion for summary judgment.  ECF No. 53.    

15

  ECF No. 46.  InOn December 30, 2011, Plaintiffs filed a second motion to compel. /14

the June 23, 2012 Decision and Order on the second motion to compel, the Court ruled against

Plaintiffs request for an order compelling the release of the rest of the documents withheld from

the administrative record, but ordered in camera review of three documents.  ECF No. 49 at 17.  

After reviewing the three documents, the Court ordered the DOI to provide two of the

documents to Plaintiffs,  BIA-AR003747 through BIA-00375.  ECF. No. 50.  

 and at that conference, PlaintiffsOn July 25, 2012, the Court held a status conference /15

sought leave of the Court to file a third motion to compel discovery/production of additional

administrative record documents based on their review of BIA-AR003747 through BIA-003751. 

The Court granted Plaintiffs’ request and Plaintiffs filed their Motion on July 27, 2012.  On
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Three affidavits were submitted certifying the administrative records in this case.  See ECF/16

Nos. 25, 32, 55.  Because this is an administrative record case, all of the citations to facts relied
on by Federal Defendants are to the certified administrative records.  
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September 10, 2012, the Court denied Plaintiffs’ third request, ECF No. 57 at 4, stating that,

“[a]s has been the case all along, Plaintiffs’ Complaint claims only that the decision-making

process was procedurally flawed; no cause of action is based on alleged improper intent or

motivation by a decision-maker. . . . In sum, other than rehashing arguments previously rejected,

Plaintiffs have offered no basis for authorizing further discovery in this administrative record

case.”  Id. at 3-4.   

Therefore, pursuant to the APA, this case is limited to the review of the administrative

 produced by DOI and NIGC for a determination as to whether the final agency actionrecords /16

taken by the NIGC Chairman was arbitrary, capricious, an abuse of discretion or otherwise not

in accordance with the law, and whether the notice-and-comment rulemaking for the Section 20

regulations related to the restricted fee issue was procedurally defective or not.  For the reasons

stated below, the promulgation of the pertinent section of the Section 20 regulations was not

procedurally defective and therefore, the Chairman’s reference to those regulations as part of his

approval of the SNI’s class III gaming ordinance was not arbitrary, capricious, or an abuse of

discretion.          

IV. STANDARD OF REVIEW

A. Standard of Review under APA

Because the IGRA does not provide a private right of action, judicial review of an IGRA

claim is governed by the APA, 5 U.S.C. §§ 701-06.  Lujan v. Nat’l Wildlife Fed’n, 497 U.S.

871, 882 (1990); Or. Natural Res. Council v. Lowe, 109 F.3d 521, 526 (9th Cir. 1997).  The
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APA imposes a narrow and highly deferential standard of review limited to a determination of

whether the federal agencies acted in a manner that was “arbitrary, capricious, an abuse of

discretion” or contrary to law.  5 U.S.C. § 706(2)(A); Marsh v. Or. Natural Res. Council, 490

U.S. 360, 378 (1989); Westlands Water Dist. v. U.S. Dep’t of the Interior, 376 F.3d 853, 865

(9th Cir. 2004).  

In interpreting an agency’s construction of a statute, a Court must “give effect to the

unambiguously expressed intent of Congress.”  Chevron U.S.A., Inc. v. Natural Res. Def.

Council, 467 U.S. 837, 843 (1984).  If the Court determines that the statute at issue is

ambiguous, it “may not disturb an agency rule unless it is ‘arbitrary or capricious in substance,

or manifestly contrary to the statute.’”  Mayo Found. for Med. Educ. & Research v. United

States, 131 S. Ct. 704, 711 (2011) (citation omitted). 

A court is only to assess whether the agency’s decision is “within the bounds of reasoned

decisionmaking,” Balt. Gas & Elec. Co. v. Natural Res. Def. Council, 462 U.S. 87, 105 (1983). 

“The agency . . .  is required to ‘examine the relevant data and articulate a satisfactory

explanation for its action including a rational connection between the facts found and the

choices made,’ and [courts] in turn must review that explanation, considering ‘whether the

decision was based on a consideration of the relevant factors and whether there has been a clear

error of judgment.” Providence Yakima Med. Ctr. v. Sebelius, 611 F.3d 1181, 1190 (9th Cir.

2010) (quoting Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43

(1983)).  A reviewing court may not substitute its own judgment for that of the agency.  Motor

Vehicle Mfrs., 463 U.S. at 43.  The courts are to grant an agency’s interpretation of its own

regulations and of statutes it administers considerable leeway.  See Auer v. Robbins, 519 U.S.
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In Connecticut ex rel. Blumenthal, 228 F.3d at 92-93, the Second Circuit held that the Indian/17

canons of construction applied to a similar settlement act, the Connecticut Indian Land Claims
Settlement Act.  Id. at 92 (“[s]tatutes are to be construed liberally in favor of the Indians, with
ambiguous provisions interpreted to their benefit.”) (quoting Montana v. Blackfeet Tribe of
Indians, 471 U.S. 759, 766 (1985)); Cnty. of Yakima v. Confederated Tribes & Bands of Yakima
Indian Nation, 502 U.S. 251, 269 (1992).  
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452, 461 (1997) (agency’s interpretation of own regulations are controlling unless “plainly

erroneous or inconsistent with the regulation.”) (quoting Robertson v. Methow Valley Citizens

Council, 490 U.S. 332, 359 (1989)).

B. The Indian Canons of Construction

In reviewing an agency interpretation of a statute governing Indian tribes, courts must

consider canons of construction relevant to Indian law.  Conn. ex rel. Blumenthal v. United

States Dep’t of Interior, 228 F.3d 82, 92-93 (2d Cir. 2000); City of Roseville v. Norton, 348

F.3d 1020, 1032 (D.C. Cir. 2003).  To the extent that the court finds either the Settlement Act or

IGRA to be ambiguous, any ambiguity must be construed in favor of the Seneca Nation, as both

were enacted for the benefit of the Nation.  See Connecticut ex rel. Blumenthal, 228 F.3d at 92-

 City of Roseville, 348 F.3d at 1032 (“AIRA [Auburn Indian Restoration Act] focuses on93; /17

ensuring the same [economic viability] for the Auburn Tribe.  In this context, the Indian canon

requires the court to resolve any doubt in favor of the tribe.”).      

Additionally, the courts that have interpreted Section 20 of IGRA have also routinely

held that the Indian canons apply.  IGRA was enacted for the benefit of Indian tribes and

numerous courts have applied the Indian canons of construction to IGRA.  City of Roseville,

348 F.3d at 1032 (“IGRA is designed to promote the economic viability of Indian Tribes, and

AIRA [Auburn Indian Restoration Act] focuses on ensuring the same for the Auburn Tribe.  In
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this context, the Indian canon requires the court to resolve any doubt in favor of the tribe.”);

United Keetoowah Band of Cherokee Indians v. Okla. ex. rel. Moss, 927 F.2d 1170, 1179 (10th

Cir. 1991); MichGO v. Norton, 477 F. Supp. 2d 1, 8 (D.D.C. 2007) (reaffirming that the Indian

canons of construction apply to an interpretation of Section 20 “initial reservation” exception);

Confederated Tribes of Coos, Lower Umpqua & Siuslaw Indians v. Babbitt, 116 F. Supp. 2d

155, 158-59 (D.D.C. 2000); accord Grand Traverse Band of Ottawa and Chippewa Indians v.

U.S. Attorney for W. Dist. of Mich., 198 F. Supp. 2d 920, 934 (W.D. Mich. 2002) (canons of

construction require the application of a “plausible construction” of Section 20 of IGRA that is

more favorable to the tribe). 

V. ARGUMENT

As a preliminary matter, in footnote 3 of Plaintiffs’ Memorandum in Support of

Summary Judgment (“Pls.’ Br.”), they acknowledge that this Court has ruled (three times) that

the alleged conflict of interest regarding Ms. Blackwell’s participation in the promulgation of

the regulations and development of the M-Opinion was not plead as a discrete cause, but

Plaintiffs nevertheless proceed to re-allege wrongdoing on Ms. Blackwell’s part.  Because this

Court has ruled three times, ECF Nos. 41, 49, 57, that the Plaintiffs failed to plead a discrete

cause of action related to Ms. Blackwell’s participation in the promulgation of the regulations

and the M-Opinion and that there is no evidence of wrongdoing in the administrative record that

would warrant extra-record discovery based on Ms. Blackwell’s participation, the Federal

Defendants request that the Court strike or otherwise disregard all portions of the brief that
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In footnote 3 of their brief, Pls.’ Br. at 1 n.3, Plaintiffs claim that the discussion of Ms./18

Blackwell’s participation helps to explain what occurred, but that would only be the case if they
had claimed bias decision-making as a separate cause of action.  

Plaintiffs are attempting an impermissible facial challenge to the regulations, despite the fact/19

that their Complaint does not support such a challenge.  See Pls.’ Compl. at 28-35 (ECF. No. 1). 
Plaintiffs do not have standing to make such a challenge and therefore, their attempt should be
dismissed.  See, e.g., Summers v. Earth Island Inst., 555 U.S. 488, 493-494 (2009) (“The
regulations under challenge here neither require nor forbid any action on the part of respondents.
The standards and procedures that they prescribe for Forest Service appeals govern only the
conduct of Forest Service officials engaged in project planning. ‘[W]hen the plaintiff is not
himself the object of the government action or inaction he challenges, standing is not precluded,
but it is ordinarily ‘substantially more difficult’ to establish.’”) (citation omitted).  However,
even if Plaintiffs have standing, Plaintiffs arguments still fail to allege any procedural defect in
the promulgation of the Section 20 Regulations. 

20

  See Pls.’ Br. at 1-8, 13-14, 27.  assert or reference these allegations in their entirety. /18

  A. The Section 20 Regulations are Entitled to Chevron Deference  /19

 1. Standards for Interpretative Grants of Rulemaking Authority

In addition to passing the IGRA, Congress has granted the President broad authority to

“prescribe such regulations as he may think fit for carrying into effect the various provisions of

any act relating to Indian affairs, and for the settlement of the accounts of Indian affairs,” 25

U.S.C. § 9, which was further delegated to the Secretary, 25 U.S.C. § 2.   These broad

delegations with respect to Indian affairs underpin the Secretary’s authority to implement IGRA

in the circumstances of this case.  In the context of the administration of a different statute, the

Supreme Court acknowledged this, holding that:  

The power of an administrative agency to administer a congressionally created
and funded program necessarily requires the formulation of policy and the
making of rules to fill any gap left, implicitly or explicitly, by Congress.  In the
area of Indian affairs, the Executive has long been empowered to promulgate
rules and policies, and the power has long been given explicitly to the Secretary
and his delegates at the BIA.
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Morton v. Ruiz, 415 U.S. 199, 231-32 (1974).

Plaintiffs allege that the Secretary had  no authority to promulgate the regulations

codified at 25 C.F.R. Part 292.  Because this case involves an agency’s construction of the

statute it administers, the Court’s analysis is governed by the two-step test established in

Chevron, 467 U.S. at 842-43.  

Under the first step in Chevron, a court should determine whether “Congress has directly

spoken to the precise question at issue.”  Id. at 842.  The Court’s inquiry under this first step

begins, and often ends, with the text of the statute and its context.  See Conn. Nat’l Bank v.

Germain, 503 U.S. 249, 253-54 (1992). (“[I]n interpreting a statute a court should always turn

first to one, cardinal canon before all others. . .  courts must presume that a legislature says in a

statute what it means and means in a statute what it says there.  When the words of a statute are

unambiguous, then, this first canon is also the last: ‘judicial inquiry is complete.’”) (citations

omitted).  If analysis of the statute reveals that “the intent of Congress is clear, that is the end of

the matter; for the court, as well as the agency, must give effect to the unambiguously expressed

intent of Congress.”  Chevron, 467 U.S. at 842-43. 

By contrast, if the court determines that Congress did not specifically address the matter

at issue, the court “must respect the agency’s construction of the statute so long as it is

permissible.”  FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 132 (2000).  Under

this second step in the Chevron analysis, “[t]he sole question for the Court . . . is ‘whether the

agency’s answer is based on a permissible construction of the statute.’ ” Mayo Found., 131 S.

Ct. at 712 (citing Chevron, 467 U.S. at 843).  See also, Satterfield v. Simon & Schuster, Inc.,

569 F.3d 946, 952 (9th Cir. 2009) (citing Chevron, 467 U.S. at 844) (court may reverse an
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agency’s construction of a statute only if it is “arbitrary, capricious, or manifestly contrary to the

statute.”).  Even where Congress has not expressly delegated authority to implement particular

provisions of a statute, “it can still be apparent from the agency’s generally conferred authority

and other statutory circumstances that Congress would expect the agency to be able to speak

with the force of law when it addresses ambiguity in the statute or fills a space in the enacted

law, even one about which ‘Congress did not actually have an intent’ as to a particular result.” 

United States v. Mead Corp., 533 U.S. 218, 229 (2001) (citing Chevron, 467 U.S. at 844).

2. The Secretary Had the Requisite Statutory Authority to Promulgate
the Part 292 Regulations

Plaintiffs argue that the Secretary had no statutory authority to promulgate the 25 C.F.R.

Part 292 regulations, and that those regulations therefore are null and void.  Pls.’ Br. at 18-20. 

Plaintiff bases this claim on 25 U.S.C. § 2706(b)(10), arguing that this provision gives NIGC

the exclusive authority to promulgate regulations and guidelines to implement the provisions of

the IGRA.  Id.  Plaintiffs’ claim is not supported by IGRA’s plain language or Congress’s

legislative scheme, which both explicitly and implicitly vests the Secretary with authority over

many issues relating to the acquisition of trust lands for gaming purposes. 

First, the plain language of 25 U.S.C. § 2706(b)(10) does not provide the NIGC with the

exclusive authority to promulgate IGRA regulations.  The statute provides: “The [National

Indian Gaming] Commission . . . shall promulgate such regulations and guidelines as it deems

appropriate to implement the provisions of this chapter.”  25 U.S.C. § 2706(b)(10).  This “non-

exclusive” grant of authority stands in stark contrast to the unequivocal language Congress used

to transfer authority relating to management contracts to the NIGC. 25 U.S.C. § 2711(h) (“The
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Section § 2706(b)(10)’s general grant of authority to the NIGC is unsurprising, as the/20

IGRA established the NIGC.  25 U.S.C. § 2704(a).  The NIGC would have lacked authority to
promulgate any regulations without 25 U.S.C. § 2706(b)(10)’s explicit grant of such authority. 
In contrast, and as discussed below, it was unnecessary for the IGRA to create such authority for
the Secretary, because the Secretary already possessed the authority to promulgate regulations,
particularly regulations relating to the acquisition of trust lands.  See, e.g., 25 U.S.C. §§ 2, 9; see
also, 25 U.S.C. § 465.  
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authority of the Secretary under section 81 of this title, relating to management contracts

  The plainregulated pursuant to this chapter, is hereby transferred to the Commission”). /20

language of the IGRA does not similarly prohibit the Secretary from promulgating regulations

under the IGRA, in general, or the Section 292 regulations at issue in this case, in particular. 

Second, Plaintiffs’ argument is contrary to the legislative scheme of the IGRA, which

sets forth duties for both the NIGC and the Secretary.  The IGRA imposes multiple duties upon

the Secretary beyond those set forth in 25 U.S.C. § 2719.

1) Evaluating and approving revenue allocation plans - 25 U.S.C. § 2710(b)(3)(A);

2) Evaluating and approving gaming compacts between tribes and states - 25 U.S.C.
§ 2710(d)(3)(C); 25 U.S.C. § 2710(d)(8);

3) Prescribing Class III gaming procedures in the event that a tribe and state are
unable to negotiate a gaming compact - 25 U.S.C. § 2710(d)(7)(B)(vii);

4) Appointing two of the three members of the NIGC - 25 U.S.C. § 2704(b)(1)(B);

5) Providing administrative support services to the NIGC - 25 U.S.C. § 2707(e). 

Contrary to Plaintiffs’ contention that the NIGC possesses the exclusive authority to promulgate

regulations under the IGRA, the Secretary’s promulgation of regulations relating to these duties

is entirely consistent with the legislative scheme of the IGRA.  See 25 C.F.R. Part 290

(governing evaluation and approval of  revenue allocation plans under 25 U.S.C. §
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2710(b)(3)(B)); 25 C.F.R. Part 293 (governing approval of gaming compacts under 25 U.S.C. §

2710(d)).  

Plaintiffs also fail to mention that a recent challenge to the Secretary’s authority to

promulgate the Section 20 Regulations was dismissed.  In the Northern District of California,

the Redding Rancheria challenged the Secretary’s authority to promulgate the Section 20

Regulations on the same grounds as Plaintiffs in this case.  In Redding Rancheria, “the Court

agree[d] with Interior that § 2706(b)(10)’s grant of regulatory authority to NIGC is non-

exclusive and that Congress unambiguously intended to authorize the Secretary to promulgate

regulations interpreting § 2719.”  Redding Rancheria v. Salazar, -- F.Supp. 2d --, No. 11-1493

SC, 2012 WL 525484, at *6 (N.D. Cal. Feb. 16, 2012).  The Redding Rancheria Court found

that “Section 2709 tends to confirm this reading: it specifies that until the NIGC is organized

and promulgates regulations, the Secretary shall continue to exercise his pre-IGRA authority

‘relating to supervision of Indian gaming ....’  In other words, IGRA transferred to NIGC that

portion of the Secretary’s authority relating to the supervision of Indian gaming, and only that

portion.”  Id. at *7.  Therefore, the Secretary retained authority over the IGRA duties that were

not expressly transferred to NIGC, including Section 20.   

Section 20 of IGRA also confirms this reading of the statute because it similarly

envisions a significant role for the Secretary in its implementation.  Congress specified that the

conduct of gaming activities on land acquired and taken into trust by the Secretary after IGRA’s

enactment date would be illegal, except for certain exceptions. 25 U.S.C. § 2719.  All of the

exceptions to the IGRA’s general prohibition on gaming on lands acquired after 1988 invoke
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For example, the so-called “Secretarial determination” exception to IGRA’s prohibition on/21

gaming applies where the “Secretary, after consultation with the Indian tribe and appropriate
State and local officials, including officials of other nearby Indian tribes, determines that a
gaming establishment on newly acquired lands would be in the best interest of the Indian tribe
and its members, and would not be detrimental to the surrounding community.”  25 U.S.C. §
2719(b)(1)(A).  The Secretary’s implementation of the “Secretarial determination” exception is
governed by 25 C.F.R. Part 292 Subpart C (§§ 292.13 – 292.24).  The Secretary’s promulgation
of these regulations is consistent with the IGRA’s imposition of duties relating to the “Secretarial
determination” exception upon the Secretary. 

Similarly, Section 20 of the IGRA allows gaming on lands that are taken into trust as part
of the settlement of a land claim.  25 U.S.C. § 2719(b)(1)(B)(I).  This exception also vests the
Secretary with authority that would support the promulgation of regulations.  Indeed, the First
Circuit declined to defer to the NIGC’s interpretation of the scope of the IGRA because it
determined that it was the Secretary’s duty to reconcile the Maine Indian Lands Claims
Settlement Act of 1980 with the IGRA.  Passamaquoddy Tribe v. Me., 75 F.3d 784, 794 (1st Cir.
1996) (declining to find that “Congress intended to entrust the Commission with reconciling the
[IGRA] and other statutes in the legislative firmament.”).

25

  some aspect of the Secretary’s authorized duties. /21

In addressing one of the exceptions to the IGRA’s general prohibition on gaming on lands

acquired after its passage set forth in Section 20, Congress essentially rejected Plaintiffs’

argument, a fact which Plaintiffs acknowledge, Pls.’ Br. 19 n.14, that the NIGC has exclusive

authority to interpret the IGRA.  The first exception to the IGRA’s general prohibition on

gaming, the “on reservation” exception, provides that lands that are located within the boundaries

of a tribe’s reservation are excepted from IGRA’s prohibition on gaming if they are located on or

contiguous to the tribe’s reservation.  25 U.S.C. § 2719(a)(1).  In 2001, the Tenth Circuit

addressed the Secretary’s definition of the term “reservation” under this exception.  Sac & Fox

Nation of Mo. v. Norton, 240 F.3d 1250, 1265 (10th Cir. 2001) (“Sac & Fox”).  The Tenth

Circuit interpreted the IGRA to charge the NIGC “with the exclusive regulatory authority for

Indian gaming conducted pursuant to IGRA,” including the ability to interpret ambiguous terms
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such as “reservation.”  Id.  In response, Congress enacted legislation that essentially overturned

the Tenth Circuit’s decision and confirmed that IGRA vested the Secretary with the authority to

make reservation determinations.  Congress explicitly provided that “[t]he authority to determine

whether a specific area of land is a ‘reservation’ for purposes of sections 2701-2721 of title 25,

United States Code, was delegated to the Secretary of the Interior on October 17, 1988.”  Pub. L.

No. 107-63, § 134, 115 Stat. 414 (2001).  As the Redding Rancheria Court recognized, “[t]he

NIGC therefore cannot possess, as the Tribe claims, ‘exclusive’ authority to interpret § 2719. 

The Tribe does not point to any persuasive reason why Congress would have endorsed the

Secretary's authority concerning § 2719(a) while withholding the same authority with respect to §

2719(b)’s closely similar provisions.”  Redding Rancheria, 2012 WL 525484, at *7 -8; see also

Citizens Exposing Truth About Casinos v. Kempthorne, 492 F.3d 460, 465 (D.C. Cir. 2007); Or.

v. Norton, 271 F. Supp. 2d 1270, 1275 (D. Or. 2003).  

While acknowledging the fact that Congress affirmed the Secretary’s authority under

IGRA, Plaintiffs argue that Congress’ acknowledgment is limited to Indian lands determinations

for reservations, Pls.’ Br. at 19 n.14, but not for determinations outside of a reservation. 

However, no such distinction is made in the text of Section 20 of IGRA and Plaintiffs cannot

point to any part of Section 20 that would support this theory.  Accordingly, Congress’s

legislative scheme, including IGRA, vests the Secretary with substantial authority relating to

Section 20, including the authority to promulgate regulations under the IGRA.

3. The Change in Interpretation of the Application of Section 20 to
Restricted Fee Indian Lands Was a Logical Outgrowth of the
Proposed Rules

Plaintiffs next argue that the Section 20 Regulations are not entitled to deference because
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As the Riverkeeper Court noted, “[t]he D.C. Circuit has phrased the test somewhat differently,/22

stating that ‘[w]hether the ‘logical outgrowth’ test is satisfied depends on whether the affected
party ‘should have anticipated’ the agency’s final course in light of the initial notice.’”
Riverkeeper, 475 F.3d at n.24 (citing Covad Comms. Co. v. FCC, 450 F.3d 528, 548 (D.C.
Cir.2006) (citation omitted)).  
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the regulations were not a logical outgrowth of the previous proposed rule.  Pls.’ Br. at 20-23. 

This Court should reject the argument for several reasons.

First, a “final rule need not be an exact replica of the rule proposed in the Notice, the final

rule must be a ‘logical outgrowth’ of the rule proposed.  The test that has been set forth is

whether the agency’s notice would fairly apprise interested persons of the subjects and issues of

the rulemaking.”  Riverkeeper, Inc. v. U.S. E.P.A. 475 F.3d 83, 113 (2d Cir. 2007) (reversed on

  other grounds) (citation and internal quotation marks omitted). /22

Second, there is no substantial difference between the rule as proposed in 2006 and that

promulgated in 2008 with regard to any interests that could be legitimately advanced by

Plaintiffs.  Both the proposal and the final rule, with one exception, refer only to trust land rather

than to both trust and restricted land.  In both versions, Section 292.1, the provision which

generally describes applicability of the rule, refers solely to “trust” land.  Section 292.3 of the

proposal, which addressed when “a tribe [may] conduct gaming activities,” referenced only trust

land.  It is solely with regard to the wording of proposed section 292.4, which described the

criteria that “trust land” must meet for gaming to be allowed, that in any way differs from the

final rule.  Subsection (a) of that proposed section referred to “trust or restricted fee land.” 

However, the section heading referenced only trust land, as did the section (proposed 292.5) that

discussed the settlement of a land claim exception.  That section was, in the proposal, limited to

trust land.  Plaintiffs were aware that the settlement of a land claim exception was the basis for
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the Secretary’s position that IGRA permitted gaming on the Buffalo Parcel.  Both the proposal

and the final rule refer exclusively to trust land with regard to the exception.  Accordingly, and

with regard to any interest that the plaintiffs may have with regard to DOI’s procedural

compliance with the requirements of notice- and comment rulemaking, there is no substantive

difference between the proposal and final rule.  Moreover, Plaintiffs’ alleged injury stems not

from the wording of the regulation itself, but rather from a statutory interpretation that DOI made

in the context of responding to a submitted comment.  Changes that arise as a result of comments

received during the process necessarily constitute a logical outgrowth of the proposed rule.   

Third, Plaintiffs seek to expand the logical outgrowth requirement far beyond its bounds. 

The Second Circuit has made clear that an agency is only required to “fairly apprise interested

persons of the subjects and issues” of its rulemaking.  Nat’l Black Media Coal. v. FCC, 791 F.2d

1016, 1022 (2d Cir. 1986) (internal quotation marks omitted).  Indeed, the Second Circuit has

specifically noted that the APA “does not require an agency to publish in advance every precise

proposal which it may ultimately adopt as a rule.”  Mt. Mansfield Television, Inc. v. FCC, 442

F.2d 470, 488 (2d Cir. 1971).  Furthermore, the APA does not require a rulemaking notice to

include any specific rule proposals.  A notice is sufficient if it simply includes “a description of

the subjects and issues involved.”  5 U.S.C. § 553(b)(3).  Since the APA “does not require a

precise notice of each aspect of the regulations eventually adopted so long as it [the agency]

affords interested parties a reasonable opportunity to participate in the rulemaking process.” 

State of N.Y. Dep’t of Soc. Servs. v. Shalala, 21 F.3d 485, 495 (2d Cir. 1994) (internal quotation

marks omitted). 

The proposed rule more than met that requirement.  It informed the public “of the issues
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covered” by the rulemaking and “the purpose” of “any potential regulation.”  Nuvio Corp. v.

FCC, 473 F.3d 302, 310 (D.C. Cir. 2006).  Both the final rule and the proposal stated that the

purpose of the regulation was to establish procedures for tribes seeking to conduct class II or III

gaming on lands acquired in trust after October 17, 1988.  It is self-evident that any rule

specifying when lands are eligible for gaming under one of the exceptions set forth in IGRA

would reasonably define which classes of lands are eligible.  Moreover, the references to “trust”

land in the proposal, with only one unexplained reference to “trust and restricted fee land,” were

sufficient to give Plaintiffs fair notice that the final rule would likely make a determination of

which lands are within the scope of the rulemaking, and to suggest that only trust land would be

addressed.  

Finally, Plaintiffs have failed to assert and cannot demonstrate that if DOI held a new

round of comment, they would have “occasion to offer new and different criticisms which the

Agency might find convincing.”  United Steelworkers v. Marshall, 647 F.2d 1189, 1225 (D.C.

Cir. 1980).  Otherwise, any possible defect in notice is merely harmless error.  Plaintiffs have

repeatedly advanced their view as to restricted fee lands in the context of the CACGEC litigation

and there is no reason to believe that they would have offered “new and different criticisms” in a

new round of regulatory commenting.  They were clearly on notice of the rulemaking, and of its

subject matter, and chose not to participate.  

4. Plaintiffs’ Procedural Challenges Fail Because They Had Actual
Notice of, but Failed to Submit Comments on, the Proposed
Regulations

Furthermore, Plaintiffs’ claim of procedural error should also be rejected because they

had actual notice of and an opportunity to comment on the Section 20 regulations.  See
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CACGEC II, 07-cv-00451, ECF No. 34-3 at 13; CACGEC I, 06-cv-00001, ECF No. 39-11 at 40. 

Indeed, all the parties involved in this case were aware that the Department was promulgating

regulations and that there were disagreements regarding the interpretation of whether Section 20

applies to restricted fee Indian lands.  As a result, the NIGC and SNI did provide comments on

the restricted fee issue.  See BIA AR002045; BIA AR002093.  If, as Plaintiffs suggest, there was

no notice of the possible change in interpretation, there would be no reason for NIGC and SNI to

provide comments.  Because both NIGC and SNI recognized that DOI was contemplating the

restricted fee issue, however, both provided their respective views.  BIA AR002046-47

(referencing Secretary Norton’s Nov. 12, 2002 letter approving the SNI’s Tribal-State Compact);

BIA AR002094.  Despite that knowledge, Plaintiffs chose not to submit comments regarding this

issue, or any other part of the proposed rulemaking, during the notice and comment process. 

Accordingly, Plaintiffs’ notice-and-comment challenge should be rejected.  

5. The Ongoing Litigation Is Irrelevant to the Promulgation of DOI’s
Section 20 Regulations  

Plaintiffs next argue that DOI purposefully advanced its regulatory reversal to change the

outcome of CACGEC II .  Pls.’ Br. at 25-27.  However, the first proposed rulemaking predated

the CACGEC litigation, 65 Fed. Reg. at 55471, and the final version of the Section 20

Regulations predated the CACGEC II decision, 73 Fed. Reg. at 29354.  It would have been

impossible for DOI to anticipate the outcome, and therefore try to change it, of a case that had yet

to be decided.

In making their argument, Plaintiffs rely on Bowen v. Georgetown Univ. Hosp., 488 U.S.

204, 212 (1988).  Plaintiffs fail to acknowledge that Bowen concerned a change in position in the
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absence of notice and comment rulemaking.  Furthermore, Plaintiffs’ argument that “[w]hen an

agency advances a revised interpretation during litigation, the new interpretation does not merit

Chevron deference,” Pls.’ Br. at 26, has been squarely rejected by the Supreme Court.  In Mayo

Foundation for Medical Educ. and Research v. U.S., 131 S.Ct. 704 (2011), the Court recently

confirmed that it makes no difference that a regulatory change might have been prompted by

litigation or even occur during the course of litigation: 

We have repeatedly held that ‘[a]gency inconsistency is not a basis for declining to
analyze the agency’s interpretation under the Chevron framework.  We have instructed
that ‘neither antiquity nor contemporaneity with [a] statute is a condition of [a
regulation’s] validity.’  Smiley v. Citibank (South Dakota), N. A., 517 U.S. 735, 740, 116
S.Ct. 1730, 135 L.Ed.2d 25 (1996).  And we have found it immaterial to our analysis that
a ‘regulation was prompted by litigation.’  Id., at 741, 116 S.Ct. 1730.  Indeed, in United
Dominion Industries, Inc. v. United States, 532 U.S. 822, 838, 121 S.Ct. 1934, 150
L.Ed.2d 45 (2001), we expressly invited the Treasury Department to ‘amend its
regulations’ if troubled by the consequences of our resolution of the case.

Id. at 712.  Contrary to Plaintiffs’ assertions, the case law supports the Secretary’s decision.  For

the foregoing reasons, Plaintiffs’ procedural challenges to the Section 20 Regulations should be

denied and Plaintiffs’ assertions that the Regulations are not entitled to deference should be

disregarded.  

6. The Purpose of the M-Opinion Was to Provide DOI’s Views
Regarding the Restricted Fee Issue to NIGC  

Finally, Plaintiffs argue that the explanation for the change in interpretation regarding the

application of Section 20 to restricted fee Indian lands is inadequate in the final draft of the

regulations and the M-Opinion cannot cure that defect.  Pls.’ Br. at 27.  However, DOI’s

explanation, provided in response to a comment, was more than adequate:

Section 292.1 What is the purpose of this part?
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One comment regarded the applicability of section 2719 of IGRA to restricted fee
lands and suggested a change in § 292.1. Another comment regarded the
applicability of section 2719 to trust or restricted lands of individual Indians.

The recommendation to modify § 292.1 was not adopted, because section 2719(a)
refers only to lands acquired in trust after October 17, 1988.  The omission of
restricted fee from section 2719(a) is considered purposeful, because Congress
referred to restricted fee lands elsewhere in IGRA, including at sections
2719(a)(2)(A)(ii) and 2703(4)(B).  Section 292.1 was not amended to include land
taken in trust after October 17, 1988 for individual Indians, nor land acquired after
October 17, 1988 in restricted fee by individual Indians, because the language in
section 2719 of IGRA is limited to Indian tribes.  Also, it is important to note that
the final regulations do not address any restrictions on tribally owned fee land
within reservation boundaries, because even though such lands are “Indian lands”
pursuant to section 2703(4), they are not encompassed by the prohibition in
section 2719.  In addition, tribally owned fee land outside of reservation
boundaries is not encompassed by section 2703(4) unless a Federal law, other than
25 U.S.C. 177, directly imposes such limitations on the land, and the Indian tribe
exercises governmental power over them.  

See 73 Fed. Reg. at 29354.  DOI discusses the comment received and clearly explains the reason

for rejecting the argument, “[t]he omission of restricted fee from section 2719(a) is considered

purposeful, because Congress referred to restricted fee lands elsewhere in IGRA, including at

sections 2719(a)(2)(A)(ii) and 2703(4)(B).”  Id.  Because DOI concludes the omission is

purposeful, it declines to amend Section 292.1 of the Section 20 Regulations.  Despite failing to

provide their comments on the issue to the Secretary, Plaintiffs now want to argue that this

explanation is inadequate.  “However, the agency need not respond to each comment, and the

detail of the agency’s response depends upon the subject matter of the regulation and the

comments received.”  Disabled Am. Veterans v. Gober, 234 F.3d 682, 692 (Fed. Cir. 2000)

(citing Reytblatt v. United States Nuclear Regulatory Comm’n, 105 F.3d 715, 722 (D.C.Cir.

1997)).  It was reasonable for DOI to explain its response in a concise, direct manner in the

context of the final regulations rather than spend seven pages (the length of the M-Opinion)
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discussing it.  Therefore, there is no defect in the explanation provided by DOI it the final draft of

its regulations and the M-Opinion was not intended to cure any supposed defect.      

Plaintiffs misapprehend the purpose of the M-Opinion.  The initial and primary purpose

of the M-Opinion is to inform the NIGC of DOI’s views.  The Chairman of the NIGC relied on

DOI’s prior interpretation that the Section 20 prohibition applied to restricted fee Indian lands in

approving SNI’s second ordinance, which was the subject of litigation in CACGEC II.  NIGC

submitted comments on this provision during the notice-and-comment rulemaking, but was not

privy to the internal DOI deliberations on the issue.  BIA AR002045.  As a result, and as

Plaintiffs point out, NIGC requested an explanation from DOI.  NIGC_AR000694.  NIGC’s

request for an explanation also came after this Court issued the decision in CACGEC II.  NIGC’s

request was hardly surprising when set against the backdrop of the CACGEC II litigation and the

comments they submitted as part of the rulemaking.  Because NIGC is also charged with

administering IGRA, it requested a more detailed explanation of the issue.  Id.  In responding to

NIGC, DOI’s Solicitor made the decision to issue his response as an M-Opinion, choosing to

opine not only on the application of Section 20 to restricted fee Indian lands, but also on whether

the loophole that Secretary Norton’s November 2002 letter to SNI referenced really was as broad

as Secretary Norton believed.  BIA-AR000026-30.  

For all the foregoing reasons, Plaintiffs’ motion for summary judgment on its claim

challenging DOI’s promulgation of the Section 20 regulations should be denied. 

B. The Chairman’s Ordinance Approval Thoroughly Explained the Basis for
the Decision
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In contrast to CACGEC II, where this Court took issue with the Chairman’s decision to accept/23

DOI’s interpretation of IGRA and the SNSA.  CACGEC II, 2008 WL 2746566, at *61(“Despite
the Secretary’s dearth of explanation or consistency, the NIGC Chairman accepted the one-
sentence analysis and found ‘[t]he Secretary’s interpretation is reasonable.’”). 

34

The Chairman’s approval of the SNI’s third gaming ordinance is the only final agency

action being challenged by Plaintiffs.  In that approval, the Chairman provided a lengthy, detailed

discussion of why he decided to change his position on the application of Section 20 to restricted

fee Indian lands.  Even if Plaintiffs are correct that DOI failed to adequately explain the reasons

for the change in interpretation, the Chairman’s explanation of the reasons for changing the

position are more than adequate to support the ordinance approval.  Rather than just adopt DOI’s

 and contrary toposition on the application of Section 20 to restricted fee Indian lands, /23

Plaintiffs’ assertion that the Chairman just relied on the new Section 20 Regulations, Pls.’ Br. at

31-32, the Chairman undertook an independent analysis into whether the NIGC could change

position on the issue and whether that change in position was supported by case law.    

The Chairman’s approval also explained that although he determined that the prohibition

on gaming on after acquired lands in Section 20 of IGRA does not apply to restricted fee Indian

lands, even if the prohibition did apply, the Buffalo Parcel would be eligible for gaming under

“the settlement of a land claim” exception.  NIGC_AR000020-21.  

1. The NIGC’s Interpretation that Section 20’s Prohibition on Gaming
on After-Acquired Lands Does Not Apply to Restricted Fee Indian
Lands is Entitled to Chevron Deference  

Recognizing that this Court found the Chairman’s interpretation of IGRA’s Section 20

prohibition as applying to restricted fee Indian lands as, “a permissible construction of the

statute,” CACGEC II, 2008 WL 2746566, at *54, the Chairman concluded that the provision is
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open to interpretation because the Court’s analysis was conducted under step two of Chevron. 

See NIGC_AR000011-12;  CACGEC II, 2008 WL 2746566, at *26 -27 (quoting Chevron, 467

U.S. at 842-43) (“Rather, if the statute is silent or ambiguous with respect to the specific issue,

the question for the court is whether the agency’s answer is based on a permissible construction

of the statute.”). 

Because Section 20 of IGRA only references trust land acquired after October 17, 1988,

and makes no mention of land held by a tribe subject to restriction by the United States against

alienation, the Chairman first concludes that the plain language of the statute supports a reading

that Section 20 only applies to trust lands acquired after 1988.  NIGC_AR000011.  However,

even if the statute is ambiguous – as this Court previously held – Chairman Hogen went on to

explain that this reinterpretation of Section 20 is also permissible.  NIGC_AR000012-13.  In

doing so, Chairman Hogen pointed out two factors that support this permissible reinterpretation

of the statute, and those factors were the limited effect of the reinterpretation and DOI’s

conclusion that the Non-Intercourse Act does not apply to off reservation fee land purchased by a

tribe in fee.  Id.  As a result, the loophole that Secretary Norton was concerned with in her

November 2002 letter that led the Secretary and the NIGC to interpret Section 20 of IGRA as

applying to restricted fee Indian lands is not as expansive as the Secretary initially thought. 

NIGC_AR000013-16.  Furthermore, despite Plaintiffs’ assertions to the contrary, Pls.’ Br. at 32-

33, Chairman Hogen considered Congress’s intent and concluded that the new interpretation does

not conflict with that intent because:

Congress is the only entity with the authority to create restricted fee land.  Unlike
with trust land, it has not generally delegated is authority to create restricted land
to the Secretary.  Therefore, only Congress, or the Secretary acting pursuant to
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explicit authorization from Congress, can create restricted fee Indian land.  As
Congress was the only entity that could create restricted fee land, there was no
need for it to include it in the section 2719 prohibition.  Therefore, this
interpretation does not contradict Congress’s intent.  Going forward, if and when
Congress enacts a law which allows a tribe to have restricted fee land, it intends
for such land to be eligible for gaming under IGRA unless Congress explicitly
provides to the contrary.  

NIGC_AR000020.  The Chairman concluded his analysis by stating that, “[t]he NIGC and DOI

believe that section 2719’s language is clear and limits the general prohibition to after acquired

trust land.  However, even if, as the CACGEC II court held, the provision is open to

interpretation, the new reading of section 2719 is superior” because it fits with the plain language

of the statute, resolves the ambiguity in favor of the tribes, as required by the Indian canon of

construction, and promotes IGRA’s underlying policies.  Id.  The NIGC was free to revisit its

prior interpretation of the statute and to change that interpretation because “‘[a]n initial agency

interpretation is not instantly carved in stone.  On the contrary, the agency ... must consider

varying interpretations and the wisdom of its policy on a continuing basis,’ for example, in

response to changed factual circumstances, or a change in administrations.”  Nat’l Cable &

Telecommunications Ass’n v. Brand X Internet Servs., 545 U.S. 967, 981-982 (2005) (internal

citations omitted).  

2. The Buffalo Parcel Meets the Requirements of the Settlement of a
Land Claim Exception, as Defined by the Section 20 Regulations

Although Chairman Hogen concluded that the prohibition on gaming on after acquired

lands in Section 20 of IGRA does not apply to restricted fee Indian lands and therefore, it does

not apply to SNI’s gaming on the Buffalo Parcel, Chairman Hogen alternatively concluded that if
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The regulation defines “land claim” as:/24

any claim by a tribe concerning the impairment of title or other real
property interest or loss of possession that:

(1) Arises under the United States Constitution, Federal common
law, Federal statute or treaty;
(2) Is in conflict with the right, or title to other property interest
claimed by an individual or entity (private, public, or
governmental); and
(3) Either accrued on or before October 17, 1988, or involves lands
held in trust or restricted fee for the tribe prior to October 17, 1988.

25 C.F.R. § 292.2.  
DOI concluded that the, “potential claims settled as to the 99-year leases would satisfy

Interior’s regulatory definition of a ‘land claim’” because the claims: (1) arose under Federal law
(a Fifth Amendment takings claim and breach of fiduciary duty); (2) involved a conflict over a
right, or title or other property interest claimed by the lessees, the proper rental rate for leasing
the land and forcing the SNI to lease the land in the first instance; and (3) accrued on or before
October 17, 1988, on SNI reservation lands.  BIA-AR000032-33.  DOI further concluded that
these claims were settled by Congress because the claims culminating from SNI’s loss of
possession of its lands were resolved by the SNSA.  BIA-AR000033.     

37

the prohibition does apply, the Buffalo Parcel would still be eligible for gaming under the

“settlement of a land claim exception.”  NIGC_AR000021.  

Under the new Section 20 Regulations, the settlement of a land claim exception applies if

the land at issue is:

[a]cquired under a settlement of a land claim that resolves or extinguishes with
finality the tribe’s land claim in whole or in part, thereby resulting in the
alienation or loss of possession of some or all of the lands claimed by the tribe, in
legislation enacted by Congress. 
 

  Although this Court found in CACGEC II that the SNSA did not settle a25 C.F.R. § 292.5(a). /24

claim against the United States, and contrary to Plaintiffs’ argument that the Federal Defendants

make no attempt to distinguish that case, Pls.’ Br. at 25, the Chairman distinguished the

CACGEC II decision because the Section 20 Regulations do not require a tribe to settle a claim

against the United States.  NIGC_AR000021.  Furthermore, despite Plaintiffs argument that the
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Chairman should not defer to DOI’s interpretation of the SNSA, Pls.’ Br. at 35, the Chairman

correctly noted that because he is not charged with administering the SNSA, his interpretation of

that statute is not entitled to deference.  NIGC_AR000021.  The Chairman instead deferred to

DOI’s interpretation of the statute because DOI is delegated the authority to administer it and

DOI concluded that lands acquired pursuant to the SNSA meet the requirements of the settlement

of a land claim exception under the new Section 20 Regulations.  See BIA-AR000031-32.  

For the foregoing reasons, Plaintiffs’ request for summary judgment on their claim

against Chairman Hogen’s approval of the SNI’s gaming ordinance should be denied.      

C. The Buffalo Parcel Fits Within the Definition of Indian Lands as That Term
is Defined by IGRA

Plaintiffs essentially make three arguments as to why the Buffalo Parcel cannot be Indian

lands: 1) SNI does not exercise governmental authority over the Parcel; 2) Congress did not

intend to confer jurisdiction to SNI of lands acquired pursuant to the SNSA; 3) only a restriction

on alienation is conferred, not jurisdiction.  Pls.’ Br. at 35-36.  For the foregoing reasons, all of

Plaintiffs arguments should be rejected and this Court’s holding in CACGEC II upheld.     

1. SNI Exercises Governmental Authority Over the Buffalo Parcel

Plaintiffs first assert that the Non-Intercourse Act does not confer sovereignty and

therefore, it cannot create Indian lands within the meaning of IGRA.  Pls.’ Br. at 37.  Plaintiffs

extrapolate that because the Non-Intercourse Act cannot confer sovereignty over the land, in

allowing the SNI to acquire restricted fee Indian lands pursuant to the SNSA, Congress did not

intend to confer jurisdiction over the lands to SNI.  Pls.’ Br. at 38.  However, Plaintiffs conflate

two separate issues.  The Non-Intercourse Act, as Plaintiffs recognize, was intended to prevent
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the purchase, grant, lease, or conveyance of Indian lands without Congressional approval.  Pls.’

Br. at 37, citing to 25 U.S.C. § 177.  Plaintiffs then correctly state that the Non-Intercourse Act

itself does not confer sovereignty, but misapprehend what sovereignty means.  A tribe, as a

governmental authority, exercises sovereignty over its land and its people.  That sovereignty is

inherent, not conferred.  See Cohen’s Handbook of Federal Indian Law, § 4.01[2][c] (at 214)

(2005 Ed.).  The Non-Intercourse Act, instead, was intended to prevent the loss of land – and

therefore, the loss of area over which a tribe can exercise its sovereignty – through unlawful

means.  25 U.S.C. § 177.  It was the SNSA, however, which allowed the SNI to acquire land and

have it set aside by the Secretary as restricted fee Indian lands, and therefore subject to the Non-

Intercourse Act’s restrictions, as discussed below, that conferred authority over the Buffalo

Parcel to the SNI.  

Plaintiffs next assert that when Congress referred to trust or restricted fee lands “over

which an Indian tribe exercises governmental power,” in IGRA, 25 U.S.C. § 2703(4)(B) “its

intent was to include two types of lands -- trust and restricted fee lands over which the periods of

restriction had not expired,” because a tribe had preexisting [to IGRA] governmental power over

the land.  Pls.’ Br. at 40.  Based on this language, Plaintiffs assert that Congress expressed its

intent to limit Indian gambling to lands that were subject to aboriginal jurisdiction as of the

enactment of IGRA.  Id.  However, if this reading of the statute were accurate, Section 20 of

IGRA would serve no purpose at all because any trust or restricted fee lands acquired after 1988

would fail Plaintiffs’ theory that the statute has a “preexisting governmental/aboriginal

jurisdiction” requirement.
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In fact, as Chairman Hogen discusses in his ordinance approval, IGRA does not specify

how a tribe exercises governmental authority and there are many possible ways that

governmental authority may be exercised.  NIGC_AR000010.  Chairman Hogen then refers to

the First Circuit decision in Rhode Island v. Narragansett Indian Tribe, 19 F.3d 685, 703 (1st Cir.

1994), which determined that, “[m]eeting this requirement does not depend upon the Tribe’s

theoretical authority, but upon the presence of concrete manifestations of that authority.”  Id. 

The Chairman therefore references the concrete manifestations of that authority – the SNI’s

exercise of police authority over the Buffalo Parcel, the enactment of ordinances and resolutions

applying SNI’s laws to the Buffalo Parcel, and the operation of a class III gaming facility. 

Approval at 10.  Notably, the State of New York and the City of Buffalo have not challenged

SNI’s exercise of governmental authority over the Buffalo Parcel.  

2. Congress Provided SNI a Mechanism to Acquire Lands and Exercise
Jurisdiction Over Lands Those Lands to Compensate it For the Loss of
Jurisdiction Over Existing Reservation Land 

 The SNI used Settlement Act funds, provided by the United States and the State of New

York, to purchase the land.  25 U.S.C. § 1774d.  As part of that process, the SNI was required to

notify the State and local governments of its intent, a requirement that the Nation would not be

subject to if it were simply engaging in a private fee simple purchase.  Id. at § 1774f(c).  The

Nation then submitted the documentation to the Department of the Interior, also a requirement

that the Nation would not be subject to if it were merely a fee simple purchase.  Id.  It is precisely

because the Seneca Nation desired the Buffalo Parcel to be set aside by the federal government

and placed under Federal superintendence that the Nation followed the specific guidelines of the

Settlement Act.  As such, the Buffalo Parcel was validly set aside as restricted fee Indian land
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pursuant to a congressional act, the Seneca Nation Settlement Act.  The Parcel, once removed

from the jurisdiction of the State or local governments, is subject to the Nation’s jurisdiction.  

Because the Buffalo Parcel went into restricted fee status pursuant to the process

established by Congress in the Settlement Act, it became “Indian country” within the meaning of

18 U.S.C. § 1151, because (1) it was set aside by the federal government for use by the Nation

pursuant to the terms of the Settlement Act, and (2) it is now under federal superintendence

based on the federal government’s ability to enforce the restriction on alienation.  Alaska v.

Native Village of Venetie Tribal Gov’t, 522 U.S. 520, at 528 n.4 (1998) (citing 25 U.S.C. § 177,

as an example of a law that demonstrates active federal control over a tribe’s land sufficient to

support a finding of federal superintendence).  Such lands are under tribal and federal jurisdiction

– and conversely exempt from state and local taxation, local zoning and regulatory requirements,

and state criminal and civil jurisdiction – unless Congress has provided to the contrary.  See, e.g.,

Okla. Tax Comm’n v. Sac and Fox Nation, 508 U.S. 114, 123 (1993) (“our cases make clear that

a tribal member need not live on a formal reservation to be outside the State’s taxing jurisdiction;

it is enough that the member live in ‘Indian country.’”) (citing 18 U.S.C. § 1151).  In passing the

SNSA, Congress did not limit the Nation’s authority over Settlement Act lands.

Plaintiffs, however, argue that, “[i]f Congress had intended restricted fee status to mean

the loss of State sovereignty, one would expect it to have invited comment about these significant

consequences from those with a stake in the area’s governance and well-being.”  Pls.’ Br. at 42. 

That is precisely what the SNSA does by requiring notification to the State and local

governments of the acquisition and allowing both to provide comments.  See 25 U.S.C. § 1774f

(State and local governments shall have a period of thirty days after notification by the Secretary
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or the Seneca Nation of acquisition of, or intent to acquire such lands to comment on the impact

of the removal of such lands from real property tax rolls of State political subdivisions.). 

Plaintiffs would like this Court to read that provision as only relating to the removal of the

property from tax rolls, not a transfer of jurisdiction or sovereignty.  However, Congress used the

reference to tax because it recognized that: 

The power to tax is an essential attribute of Indian sovereignty because it is a
necessary instrument of self-government and territorial management.  This power
enables a tribal government to raise revenues for its essential services.  The power
does not derive solely from the Indian tribe’s power to exclude non-Indians from
tribal lands. Instead, it derives from the tribe’s general authority, as sovereign, to
control economic activity within its jurisdiction, and to defray the cost of
providing governmental services by requiring contributions from persons or
enterprises engaged in economic activities within that jurisdiction.

Merrion v. Jicarilla Apache Tribe, 455 U.S. 130, 137 (1982) (citation omitted).  

Congress was expressly conveying the essential attributes of tribal sovereignty over the

land to the SNI and therefore, providing the State and local governments the opportunity to

comment on that conveyance.  Contrary to Plantiffs’ assertions, this does not create a

checkerboard jurisdictional problem of the sort contemplated by the Supreme Court in City of

Sherrill, New York v.  Oneida Indian Nation of New York, 544 U.S. 197 (2005), and as this

Court recognized in CACGEC II:

To the extent Plaintiffs suggest City of Sherrill stands for the proposition that, for
all tribes in all circumstances, Indian country can be established only by a trust
acquisition, the Court disagrees. The Supreme Court certainly confirmed that
tribes cannot unilaterally or automatically acquire-or in the OIN’s case, reacquire-
sovereign control over their fee simple land purchases. Congress, or the Secretary
acting on delegated authority, must take some action to set aside the land under
federal superintendence. The Supreme Court also recognized that, absent tribe-
specific legislation, the IRA’s trust provision is the only mechanism available for
that purpose. However, in enacting the SNSA, Congress created an alternative
mechanism specific to the SNI. There is nothing inconsistent about finding the
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existence of Indian country here. The SNI has been provided an avenue other than
the trust statute pursuant to which it can seek federal protection over certain land
acquisitions.

CACGEC II, 2008 WL 2746566, at *49. 

Plaintiffs next assert that Congress only intended to help the people in the City of

Salamanca and the settlement payment was only to compensate the SNI for the below-market

leases for lands on the Allegheny Reservation forced upon the SNI, Pls.’ Br. at 43-44, and that

the restricted fee provision was intended to confer a benefit on SNI by limiting the loss of this

settlement payment through a per capita distribution or through State and local taxation.  As

discussed above, the ability to tax is an important attribute of sovereignty, not an afterthought as

Plaintiffs suggest.  If Congress wanted to express its desire to limit the SNI’s jurisdiction or

exercise of sovereignty over the land acquired pursuant to the SNSA – including preventing

gaming on those lands – Congress knows how to do so by express language because in contrast

to the SNSA, Congress has limited the jurisdictional authority of other tribes.  See Rhode Island

Indian Claims Settlement Act, 25 U.S.C. §§ 1701-1716, § 1708(b) (“For purposes of the Indian

Gaming Regulatory Act (25 U.S.C. 2701 et seq.), settlement lands shall not be treated as Indian

lands.”); Catawba Indian Tribe of South Carolina Land Claims Settlement Act of 1993, 25

U.S.C. §§ 941-941n, § 941l(a) (expressly stating that IGRA is inapplicable to the Catawba Tribe

and subjecting the Tribe to State law for the conduct of gaming); Massachusetts Indian Land

Claims Settlement Act, 25 U.S.C. §§ 1771-1771i, 1771e(a) (limiting the Wampanoag Tribal

Council of Gay Head’s exercise of jurisdiction over settlement lands); Maine Indian Claims

Settlement Act, 25 U.S.C. §§ 1721-1735, § 1725(a) (subjecting the tribes to State jurisdiction), §
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1735 (preventing future Federal laws from applying to the tribes unless the law is specifically

made applicable within the State of Maine).     

Finally, Plaintiffs rely on the Supreme Court’s decision in Hawaii v. Office of Hawaiian

Affairs, 556 U.S. 163 (2009), for the proposition that a transfer of sovereignty must be explicit

and not inferred or implied.  In Office of Hawaiian Affairs, the Supreme Court considered the

legal effect of a Congressional apology for the illegal seizure of lands.  Notably, that

Congressional apology did not include a mechanism for the Native Hawaiians to reacquire lands

lost by using funds provided by Congress to compensate it for this loss and allowing those lands

to be set aside as either restricted fee or trust lands.  As a result, the Supreme Court found that

this Congressional apology was insufficient to deprive the State of Hawaii of its jurisdiction over

the land.  In contrast, the SNSA provides a detailed mechanism and funding for the SNI to

purchase lands to be set aside and removed from the State’s tax rolls to compensate it for 99 year

below market leases.  See 25 U.S.C. §§ 1774f(c); S. Rep. No. 101-511 (1990); BIA-AR000031-

32.  The two situations are simply not analogous.  

3. Tribes are Presumed to Have Jurisdiction in Indian Country

Plaintiffs final argument involves the interplay between the definition of Indian lands in

IGRA and the definition of Indian country in 18 U.S.C. § 1151.  Plaintiffs argue that because the

terms Indian country and Indian lands are not synonymous, the Indian country analysis is

irrelevant to a determination that the Buffalo Parcel fits within the definition of Indian lands in

IGRA.  Pls.’ Br. at 48-49.  In support of this argument, Plaintiffs cite to a response to a comment

that DOI received during the promulgation of the Section 20 Regulations, in which DOI declines
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Plaintiffs also misidentify a quote in the administrative record of the M-Opinion in support of/25

this argument.  Pls.’ Br. at 49.  Plaintiffs claim that DOJ took issue with the distinction between
Indian country and Indian lands that DOI made in its M-Opinion.  An examination of the
document in question, however, reveals that the quote comes from an attorney at DOI (Andy
Caulum), not DOJ.  The comment from DOJ, which the document discusses, does not go to
whether the terms are synonymous or not, but to the purpose served by the discussion of the
distinction between the two definitions of reservation – in Indian country versus in IGRA – in the
M-Opinion, which does not relate to that issue at all.  BIA AR000500.    

See, e.g., Indian land opinions for Bear River Band of Rohnerville Rancheria, August 5, 2002;/26

Pyramid Lake Paiute Tribe, Sept. 27, 2005; Kiowa Indian Tribe of Oklahoma – Gaming Site,
November 11, 2005; Whether Gaming May Take Place on Lands Taken Into Trust After October
17, 1988, by the Mechoopda Indian Tribe of Chico Rancheria, March 14, 2003, at 3-4; Sampson
Johns Allotment as “Indian Land” under IGRA (Quinault Indian Nation), Sept. 25, 1996, at 4. 
Available at http://www.nigc.gov/Reading_Room/Indian_Land_Opinions.aspx. 
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to adopt the definition of reservation used in the Indian country statute as the definition in IGRA. 

  Pls.’ Br. at 49. /25

The response to the comment, however, is completely irrelevant to this Case.  This case

does not deal with the definition of “reservation” under IGRA and the Indian country analysis

vis-a-vis the Buffalo Parcel has always been in the context of determining whether the Buffalo

Parcel constitutes a dependent Indian community, pursuant to 18 U.S.C. § 1151(b), not whether

the Buffalo Parcel constitutes a reservation under IGRA or a reservation under the Indian country

definition.  As DOI and NIGC have repeatedly stated in their Indian land opinions issued

 a tribe is presumed to have jurisdiction in Indian country, so a determinationpursuant to IGRA, /26

as to whether a tribe has jurisdiction over the parcel at issue for purposes of IGRA is aided by

that analysis.  Nowhere in these Indian land opinions has DOI or NIGC claimed that the terms

Indian lands and Indian country are synonymous.  The Indian country analysis is used as a step in

the analysis to discuss the jurisdictional status of the land, but a tribe must still demonstrate the
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exercise of governmental authority in order to fit within the definition of Indian lands.  See

NIGC_AR000010.     

Because the Buffalo Parcel fit within the definition of dependent Indian community in the

Indian country statute, the Chairman concluded that the SNI possesses jurisdiction over the

Buffalo Parcel.  NIGC_AR00008-10.  This is consistent with the Court’s finding in CACGEC II,

2008 WL 2746566 at *51.  The Chairman did not end his analysis there, however.  As discussed

above, the Chairman continues his analysis as to whether the Buffalo Parcel fits within the

definition of Indian lands in IGRA by analyzing whether the SNI exercises governmental

authority over the land.  NIGC_AR000010.  Because the SNI possesses jurisdiction and exercises

governmental authority over the Buffalo Parcel, the Chairman concluded that it fits within the

definition of Indian lands in IGRA.  Id., citing 25 U.S.C. § 2703(4).     

Finally, the Plaintiffs address arguments made by SNI in its amicus brief in CACGEC II,

but do not cite to the particular arguments in that brief that they are attempting to reference or

address.  Instead, Plaintiffs generally assert that because the Buffalo Parcel, “is neither ancestral

lands nor lands held in trust for the benefit of Indians residing there,” so the cases SNI cites are

inapplicable.  However, Plaintiffs own statement of undisputed facts undermines the argument

that the Buffalo Parcel is not part of the SNI’s aboriginal or ancestral lands.  As Plaintiffs

statement of undisputed fact #35 states, the Seneca Nation relinquished its rights to the Buffalo

Creek Reservation pursuant to the 1842 Treaty cession, 7 Stat. 586 (1842).  See also Seneca

Nation of Indians v. United States, 28 Ind. Cl. Comm. 12, 37-40 (1972).  Obviously, SNI could

not relinquish the land unless it had aboriginal title to those lands.  Therefore, while the Buffalo

Parcel was not continuously under the jurisdiction of the SNI, it sits squarely within the former
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aboriginal territory of the SNI and as discussed above, by enacting the SNSA, Congress provided

a mechanism whereby the SNI could regain jurisdiction over land “situated within or near

proximity to former reservation land,”  25 U.S.C.A. § 1774f (c)(emphasis added), which includes

the Buffalo Parcel.

For the foregoing reasons, Plaintiffs motion for summary judgment on its claim that the

Buffalo Parcel does not fit within the definition of Indian lands under IGRA should be denied.

VI. CONCLUSION

For the foregoing reasons, the Federal Defendants respectfully request that the Plaintiffs

motion for summary judgment be denied.  
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