
No. 13-1438 

 

UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT 

 

State of Michigan, 

Plaintiff-Appellee, 

v. 

The Sault Ste. Marie Tribe of Chippewa Indians, 

Defendant-Appellant. 

 

UNOPPOSED MOTION OF THE SAULT TRIBE 
TO FILE A SUBSTITUTE BRIEF 

 

Pursuant to Federal Rule of Appellate Procedure 27 and Sixth Circuit 

Rule 27, the Sault Ste. Marie Tribe of Chippewa Indians respectfully moves for 

leave to file a substitute brief for the opening brief filed by the Tribe on May 16, 

2013.  The substitute brief contains modest changes to address information the 

Tribe discovered only after it filed its original brief.  Redline pages showing the 

proposed substantive changes are attached as Exhibit 1.1  The State does not 

oppose the substitution, while reserving the right to argue that the material 

                                           
1  For the Court’s convenience, we have also filed a complete proposed 
substitute brief as a separate docket entry.  In addition to the proposed substantive 
changes shown in the redline pages, the substitute brief contains conforming 
technical changes, including changes to the tables and pagination. 
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addressed in the affected portion of both the opening and the substitute brief should 

not be considered by the Court.    

 This is an appeal from the grant of a preliminary injunction barring the Tribe 

from making a submission to the U.S. Secretary of the Interior seeking to have 

certain land taken into trust on behalf of the Tribe.  Pursuant to Sixth Circuit Rule 

31(c)(2), the Court ordered expedited briefing in the case.  The Tribe’s opening 

brief was filed on May 16, 2013.  The State’s response brief is due on or before 

June 17, 2013. 

 In its opening brief, the Tribe argues, among other things, that the State 

cannot show that it is likely to succeed on the merits of its underlying claim 

concerning the meaning of a provision in a Compact between the Tribe and the 

State.  In the course of that argument, the brief points to 2002 congressional 

testimony of Lance Boldrey, then-legal counselor to the Governor of Michigan.  

Opening Br. 42-43.  After filing the opening brief, counsel for the Tribe discovered 

written testimony submitted by the Tribe’s then-Chairman at the same 

congressional hearing that is arguably in tension with the Tribe’s argument and, in 

any event, ought in fairness to be considered together with the cited testimony 

from Mr. Boldrey.  The Tribe’s proposed substitute brief adds a footnote citing and 

addressing that testimony.  Substitute Opening Br. 43 n.8.  That is the only 

proposed addition to the brief.  To remain within the applicable word limit, the 
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substitute brief also omits some material at pages 22 and 50 of the original brief.   

The proposed changes to the three affected pages are set out in Exhibit 1.   

Had counsel for the Tribe discovered the 2002 written testimony before 

filing the Tribe’s opening brief, the brief would have acknowledged and addressed 

that testimony in some manner similar to that reflected in the proposed substitute 

brief.  Having discovered the additional testimony after the filing of the brief, 

counsel for the Tribe contacted counsel for the State to alert the State to the 

additional material and to determine the State’s position on a motion for leave to 

file a substitute brief altered in the manner shown in Exhibit 1.  Counsel for the 

State has indicated that the State does not oppose the Tribe’s motion to file this 

substitute brief, while reserving the right to argue that none of the testimony at the 

2002 congressional hearing is properly before this Court for consideration on the 

present appeal.   

Under these circumstances, the Tribe respectfully submits that granting the 

Tribe leave to file a substitute brief would best enable the Court and the parties to 

address all issues in this appeal in a comprehensive and orderly fashion.  In light of 

the nature and circumstances of the substitution, granting this motion will not 

require any adjustment to the existing briefing schedule. 
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Respectfully submitted. 

/s/ Seth P. Waxman  
 SETH P. WAXMAN 

EDWARD C. DUMONT 
DANIELLE SPINELLI 
KELLY P. DUNBAR 
NICOLE RIES FOX 
MATTHEW GUARNIERI  
WILMER CUTLER PICKERING 
     HALE AND DORR LLP 
1875 Pennsylvania Avenue, NW 
Washington, DC  20006 
(202) 663-6000 

 

May 31, 2013 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 31st day of May, I electronically filed the 

foregoing with the Clerk of the Court for the United States Court of Appeals for 

the Sixth Circuit using the appellate CM/ECF system.  Counsel for all parties to the 

case are registered CM/ECF users and will be served by the appellate CM/ECF 

system. 

/s/ Seth P. Waxman  
SETH P. WAXMAN 
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