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INTRODUCTION AND SUMMARY OF ARGUMENT 

This case does not come to this Court on a blank slate.  In Citizens Against Casino 

Gambling in Erie County v. Hogen, 2008 WL 2746566 (W.D.N.Y. July 8, 2008) (“CACGEC II”),  

this Court held that Congress had unambiguously set aside lands purchased pursuant to the 

Seneca Nation Settlement Act of 1990 (“SNSA”), 25 U.S.C. §§ 1774-1774h, as part of the 

Seneca Nation’s Indian country, such that they qualify as “Indian lands” on which the Nation 

may presumptively conduct gaming operations under the Indian Gaming Regulatory Act, 25 

U.S.C. §§ 2701-2721 (“IGRA”).  However, the Court further deemed permissible the 

interpretation of the National Indian Gaming Commission (“NIGC”) at the time that the 

prohibition against gaming on tribal trust lands found in Section 20 of IGRA also applies to 

restricted fee lands.  And it rejected as inadequately reasoned the conclusions of both the 

Department of the Interior (“DOI”) and the NIGC that the Nation’s SNSA lands satisfy the 

“settlement of a land claim” exception to that prohibition. 

Plaintiffs’ briefing is striking in its failure to acknowledge what has, and what has not, 

changed since this Court authored its opinion in CACGEC II.  There have been no alterations to 

the legal landscape surrounding this Court’s Indian lands decision, and there accordingly exists 

no warrant for Plaintiffs’ suggestion that this Court should abandon it.  But matters are very 

different with respect to the Section 20 prohibition.  In a detailed and well-reasoned opinion, the 

NIGC, whose interpretations of IGRA this Court and others have held are entitled to Chevron 

deference, has concluded that its earlier construction of the Section 20 prohibition was ill-

advised.  See January 20, 2009 NIGC Approval of Seneca Nation’s Class III Gaming Ordinance 

(“NIGC Approval”).  Both the plain text of Section 20 and cardinal principles of statutory 

construction restrict the prohibition to tribal trust lands, and the agency has now convincingly 
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explained why neither its earlier policy rationale, nor that proffered by this Court in CACGEC II,  

warrants a departure from that plain text.   

Under well-established principles of administrative law, the NIGC was entitled to revisit 

its interpretation of the Section 20 prohibition so long as it provided a reasoned explanation for 

doing so, and it was entitled to arrive at a construction of the statute different from the one this 

Court deemed “permissible” in CACGEC II.  Perhaps for these reasons, Plaintiffs devote the vast 

majority of their Section 20 argument to claims that the DOI got matters wrong in revising its 

own interpretation of Section 20.  But this argument, like Plaintiffs’ months-long endeavor to 

expand the administrative record, is a gross diversion from the legal issues at stake in these 

proceedings.  The NIGC is the agency with the authority to implement IGRA, it is the agency 

that had to approve the Nation’s gaming ordinance, and it is that approval that is the subject of 

Plaintiffs’ action.  Accordingly, the proper resolution of the Section 20 challenge turns on the 

NIGC’s well-supported decision to revise its interpretation of the Section 20 prohibition, and that 

decision warrants deference from this Court. 

Finally, the conclusion of the NIGC and the DOI (which administers the SNSA) that, if 

the Section 20 prohibition applies to SNSA lands, the settlement of a land claim prohibition to 

that exception also applies, remains unchanged.  However, pursuant to this Court’s guidance, the 

agencies have now grounded their conclusion in a persuasive examination of the statutory text 

and legislative history of the SNSA as well as interpretive regulations promulgated by the DOI, 

and that conclusion accordingly merits the Court’s respect. 

 

 

 

Case 1:09-cv-00291-WMS   Document 62   Filed 10/19/12   Page 4 of 45



3 
 

ARGUMENT 

I. Plaintiffs Have Provided No Justification For This Court to Depart From Its Well-
Reasoned Indian Lands Determination. 

 
  A. Introduction 

Plaintiffs correctly note that, as a technical matter, they are entitled to a “second bite at 

the apple” on the question whether the Nation’s Buffalo Creek Territory qualifies as “Indian 

lands” under IGRA.  Plaintiffs’ Memorandum of Law in Support of Their Motion for Summary 

Judgment (“Plaintiffs’ Memorandum”) (Docket 58-2) at 36 n.24.  However, it is more than a 

little surprising that, rather than simply preserving their Indian lands arguments for appeal, 

Plaintiffs rehash them to this Court, largely without acknowledging that this Court has previously 

rejected them.  Plaintiffs point to no change in the legal landscape warranting their request that 

this Court revise its considered approach to the Indian lands issue.     

Plaintiffs certainly miss the mark in suggesting that a “closer examination” of the case 

law might trigger such a revision.  Plaintiffs’ Memorandum at 36.  It cannot seriously be gainsaid 

that this Court engaged in a thorough examination not only of the case law but of the statutes, 

regulations and historical materials informing a proper understanding of the Indian lands issue, 

and nothing Plaintiffs point to in their briefing undermines the conclusions reached by the Court 

as a result of its searching inquiry.    

B. This Court Held in CACGEC II that the Buffalo Creek Territory 
Unambiguously Qualifies As Indian Lands Pursuant to the Terms of IGRA 
and the SNSA.  

 
IGRA provides that the “Indian lands” on which an Indian nation may conduct gaming 

include lands title to which is “held by any Indian tribe . . . subject to restriction by the United 

States against alienation and over which an Indian tribe exercises governmental power.”  25 

U.S.C. § 2703(4)(B).  All agree that a restriction against alienation exists on the Nation’s SNSA 
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lands, as by the terms of the statute they are held subject to the strictures of the Nonintercourse 

Act.  25 U.S.C. §1774f(c).  The question is whether the Nation can exercise governmental power 

over those lands by virtue of Congress’s additional, express designation that the lands “shall be 

held in restricted fee status.”  Id. 

In CACGEC II, this Court began its analysis by noting the agreement of the parties, the 

NIGC and the Nation that for the Nation to exercise governmental power over its lands, it must 

enjoy jurisdiction over them, and that it enjoys such jurisdiction (concurrent with the federal 

government) over those lands that make up its “Indian country.”  CACGEC II, 2008 WL 

2746566, at *28.  The Court then engaged in an extensive discussion of “Indian country,” as that 

term is defined at 18 U.S.C. § 1151, including an examination of the term’s historical genesis and 

of the various categories of Indian country codified in that provision.  Id. at *28-*32.  

The Court’s examination led it to conclude that for restricted property to qualify as 

 Indian country, it must constitute a “dependent Indian community,” the hallmarks of which are 

that the property must have been set aside by the federal government for the use of an Indian 

nation and must remain under federal superintendence.  Id. at *31.  The Court went on to detail 

the manner in which the courts, the Congress and the federal agencies have “treated trust land 

and restricted fee land as jurisdictional equivalents,” id. at *37, because both satisfy these 

seminal criteria, id. at *34-38.  Against this backdrop, the Court had little difficulty concluding 

that when Congress decreed that SNSA lands “shall be held in restricted fee status,” it 

“unambiguously intended that land purchased with SNSA funds and made subject to the 

Nonintercourse Act be set apart for the SNI’s use and placed under federal superintendence.  In 

short, such land is Indian country over which the federal government and the [Seneca Nation] 
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exercise primary jurisdiction.”  Id. at *51.  Nothing the Plaintiffs assert in their present round of 

briefing calls this conclusion into question.   

C. Plaintiffs’ Indian Lands Arguments Should Fare No Better Than They Did in 
CACGEC II. 

 
1. Plaintiffs’ Recycled Arguments 

  
 This Court has already addressed and rejected the vast majority of Plaintiffs’ Indian lands 

arguments.  The Plaintiffs argue, for example, that “[i]f Congress had intended to create Indian 

lands, it would have used language clearly expressing its intent to confer sovereignty over the 

land.”  Plaintiffs’ Memorandum at 43.  This argument ignores the entire purport of the Court’s 

analysis in CACGEC II, which is that it has long been understood that when the federal 

government places land into restricted fee status for an Indian nation, just as when it places land 

into trust status, it creates Indian country over which the Indian nation enjoys jurisdiction.  

“[T]he NIGC Chairman’s determination—that the Buffalo Parcel, purchased with SNSA funds 

and held in restricted fee status, is Indian country over which the SNI has jurisdiction—is 

entirely consistent with and gives effect to Congress’s expressed intent.”  2008 WL 2746566, at 

*51 (emphasis added).1  It also ignores the Court’s rejection of the argument on additional 

grounds, including that “Plaintiffs’ argument is further undermined by their acknowledgement 

that Congress creates ‘Indian country’ when it simply declares that land shall be ‘held in trust,’ 

without specifying land use or jurisdiction . . . . [and that] it is well-settled that Congress need 

                                                 
1  For this same reason, Plaintiffs’ reliance on Hawaii v. Office of Hawaiian Affairs, 556 
U.S. 163 (2009), is entirely misplaced.  Plaintiffs characterize Hawaii as standing for the 
proposition that “transfer of a sovereign’s control of its land is far too important to be inferred 
from vague, apologetic language,” but that there instead “must be an explicitly stated intent to 
deprive” the State of jurisdiction.  Plaintiffs’ Memorandum at 46-47 (citing Hawaii, 556 U.S. at 
175).  As this Court has held, Congress’s designation that SNSA lands “shall be held in restricted 
fee status,” 25 U.S.C. § 1774f(c), constitutes such an explicitly stated intent, just as would have 
been the case had Congress or the Secretary placed the lands into trust.     
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not use express jurisdictional language when it creates Indian lands unless it intends to preserve 

some aspects of state and local jurisdiction over the land.”  Id. at *46.    

This Court likewise dispatched with Plaintiffs’ argument, also repeated here (see 

Plaintiffs’ Memorandum at 42), that because the SNSA specifically provides that lands placed in 

restricted fee status shall be exempt from State and local taxation, no greater divestiture of State 

and local jurisdiction was intended.  “The problem with this reasoning is that trust status 

repeatedly has been held to divest states and localities of primary jurisdiction on substantially 

similar language.  Like the SNSA, the IRA’s trust provision simply states that land placed in trust 

‘shall be exempt from state and local taxation.’  25 U.S.C. § 465.”  CACGEC II, 2008 WL 

2746566, at *43.  And it firmly rejected Plaintiffs’ contention, again rehashed here (see Plaintiffs’ 

Memorandum at 47), that under the Supreme Court’s decision in City of Sherrill v. Oneida 

Indian Nation of N.Y., 544 U.S. 197 (2005), the land-into-trust process is the only means for 

Indian nations to establish new Indian country.  CACGEC II, 2008 WL 2746566, at *49.  

Finally, this Court’s  CACGEC II decision serves as the decisive rejoinder to Plaintiffs’ 

effort, see Plaintiffs’ Memorandum at 43-46, to use a one-sided portrayal of the SNSA’s 

legislative history to suggest that Congress did not know what it was doing when it specified that 

SNSA lands “shall be held in restricted fee status,” 25 U.S.C. § 1774f(c).  As noted above, this 

Court concluded, based on the “statutory language at issue, as well as the language and design of 

the statute as a whole,” CACGEC II, 2008 WL 2746566, at *51 (quotation marks omitted), that 

Congress “unambiguously intended” by this designation that the Nation and the federal 

government would enjoy jurisdiction over SNSA lands, id.  Much as Plaintiffs might not like that 

result, “‘that is the end of the matter,’” id. (quoting Chevron, 467 U.S. at 842), as resort to 

selective presentations of legislative history cannot operate to subvert Congress’s expressed 
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intent.  Conn. Nat’l Bank v. Germain, 503 U.S. 249, 253-54 (1992) (“[C]ourts must presume that 

a legislature says in a statute what it means and means in a statute what it says there.”); Virgilio v. 

City of New York, 407 F.3d 105, 115 n.10 (2d Cir. 2005) (“Having concluded that the language of 

the statute is clear and unambiguous . . . we see no need to examine the statute’s legislative 

history . . . .”); United States v. Rahman, 189 F.3d 88, 119 (2d Cir. 1999) (“Because the language 

of the statute is clear, our inquiry is complete, and we need not examine legislative history.”); 

Pecoraro v. United States, 2005 WL 3243343, at *2 (W.D.N.Y. 2005) (Skretny, J.) (stating that 

where statute is clear “this Court’s analysis ends, as no further inquiry is required”).  

2. Plaintiffs’ Novel Arguments 

Plaintiffs make two new arguments on the Indian lands issue.  While neither argument is 

particularly clear, both appear to be as radical as they are unfounded. 

First, Plaintiffs seem to suggest that the definition of Indian lands should be unmoored 

from the concept of Indian country.  Plaintiffs’ Memorandum at 47-49.  This is a highly curious 

suggestion.  While there is no doubt that the definition of Indian lands in IGRA does not 

precisely track the definition of Indian country found in 18 U.S.C. §1151, the differences do not 

in any way benefit the Plaintiffs: the Indian lands definition specifically enumerates trust and 

restricted fee lands as included within its ambit.  See 25 U.S.C. § 2703(4)(B).  With respect to 

those lands, of course, the Indian lands definition also specifies that a tribe must exercise 

governmental power (and hence must enjoy jurisdiction) over them.  Id.  Plaintiffs presumably 

do not propose to dispense with this jurisdictional requirement, and as they agreed in CACGEC 

II, see 2008 WL 2746566, at *28, and as this Court exhaustively detailed there, Indian country is 

the yardstick by which the existence of such jurisdiction is measured. 
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Second, Plaintiffs suggest that when IGRA defines Indian lands to include trust and 

restricted lands “over which an Indian tribe exercises governmental power,” 25 U.S.C. § 

2703(4)(B), what it really means is lands over which a tribe had “preexisting” governmental 

power.  Plaintiffs’ Memorandum at 38-40.  How far back this preexisting authority had to go is 

nowhere made clear, but it had to at least pre-date the enactment of IGRA.  Id. 

This argument is plagued with errors, perhaps the most obvious of which is that it does 

not reflect what the statute says.  Section 2703 makes no reference to preexisting governmental 

authority.  It requires, in the present tense, that an Indian nation “exercise[] governmental 

power,” 25 U.S.C. § 2703(4)(B) (emphasis added), over the lands in question – nothing more and 

nothing less.  And while Plaintiffs may wish that Congress had adopted a more restrictive 

definition, their recourse for that argument is to Congress, not the courts.  United States v. 

Janvier, 599 F.3d 264, 268 (2d Cir. 2010) (“[T]o adopt [appellee’s] argument would be to rewrite 

the statute to say something that it does not say because we or the [appellee] think the revised 

version would be preferable.  The language of the statute . . . is simply inconsistent with this 

approach.”); Shi Liang Lin v. U.S. Dep’t of Justice, 494 F.3d 296, 308 (2d Cir. 2007) (rejecting 

proposed statutory construction because “Congress did not draft the statute in this way, and we 

can not rewrite the statute’s explicit text to achieve that result”) (quotation marks omitted). 

Moreover, the argument would render entirely superfluous Section 20 of IGRA, which as 

discussed below prohibits gaming on certain lands acquired in trust (and, in Plaintiffs’ view, in 

restricted fee status) after IGRA’s effective date.  That, of course, would run counter to cardinal 

principles of statutory construction.  Freytag v. Comm’r of Internal Revenue, 501 U.S. 868, 877 

(1991) (“Our cases consistently have expressed a deep reluctance to interpret a statutory 

provision so as to render superfluous other provisions in the same enactment.”) (quotation marks 
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omitted); United States v. Aleynikov, 676 F.3d 71, 81 (2d Cir. 2012) (“Judges should hesitate to 

treat statutory terms in any setting as surplusage . . . .”) (quoting Jones v. United States, 529 U.S. 

848, 857 (2000)); United States v. Anderson, 15 F.3d 278, 283 (2d Cir. 1994) (“[C]ourts will 

avoid statutory interpretations that render provisions superfluous.”).  It would also be 

irreconcilable with several important Court of Appeals decisions that have upheld gaming by 

tribes on lands acquired after IGRA’s effective date pursuant to Section 20’s express exceptions.  

See, e.g., Citizens Exposing Truth About Casinos v. Kempthorne, 492 F.3d 460, 468 (D.C. Cir. 

2007); City of Roseville v. Norton, 348 F.3d 1020, 1032 (D.C. Cir. 2003); Grand Traverse Band 

of Ottawa and Chippewa Indians v. U.S. Attorney for the Western Dist. of Michigan, 369 F.3d 

960 (6th Cir. 2004).  

Additionally, the argument runs flatly counter to the seminal Supreme Court decision in 

Donnelly v. United States, 228 U.S. 243 (1913).  As this Court discussed in CACGEC II, 

Donnelly is one of the principal building blocks on which the modern definition of Indian 

country is predicated.  And as this Court further discussed, the Supreme Court flatly rejected in 

that case the argument that “‘Indian country’ is limited to lands to which Indians retain their 

original right of possession,” CACGEC II, 2008 WL 2746566, at *29, and instead declared 

emphatically that “‘the term cannot now be confined to land formerly held by the Indians, and to 

which their title remains unextinguished.’”  Id., quoting Donnelly, 228 U.S. at 269. 

Finally, even if the argument did possess any legal merit, it would have no application to 

the Buffalo Creek Territory, which formed a part of the vast tract of aboriginal lands ceded by the 

Seneca Nation to the United States.  Id. at *4-5. 

In sum, neither Plaintiffs’ recycled arguments nor their novel ones provide any warrant 

for this Court to depart from its thoroughly reasoned approach to the Indian lands issue in 
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CACGEC II.  The Buffalo Creek Territory constitutes a part of the Nation’s Indian country, and 

as such the Nation can conduct gaming operations there unless prohibited by Section 20 of 

IGRA.  It is to that question that the Nation now turns. 

II. The NIGC’s Interpretation of the Section 20 Prohibition Is, at the Very Least, a 
Permissible Construction of the Statute. 

 
 A. The Final Agency Action at Issue Is the NIGC’s Ordinance Approval. 

 
In order for the Nation to conduct gaming on the Buffalo Creek Territory, such gaming 

must satisfy the requirements of IGRA.  Accordingly, it must be “conducted in conformance with 

a Tribal-State compact,” 25 U.S.C. § 2710(d)(1)(C).  It must further be authorized by a duly 

enacted tribal gaming ordinance that has been approved by the Chairman of the National Indian 

Gaming Commission (“NIGC”), 25 U.S.C. § 2710(d)(1)(A).  See CACGEC II, 2008 WL 

2746566, at *14 (setting forth IGRA requirements); see also Citizens Against Casino Gambling 

in Erie County v. Kempthorne, 471 F. Supp. 2d 295, 304 (W.D.N.Y. 2007) (CACGEC I) (same).  

Here, Plaintiffs do not challenge the existence of a valid Nation-State compact or of a duly 

enacted Nation gaming ordinance.  Instead, they challenge the NIGC’s January 20, 2009 

approval of that ordinance.  Plaintiffs’ Memorandum at 1 (“Plaintiffs . . . seek to invalidate . . . 

the determination of the [NIGC], which approved the third ordinance of the Seneca Nation of 

Indians . . . .”) (citations and footnote omitted).  Accordingly, as in CACGEC II, “the agency 

action challenged here [is] the NIGC’s ordinance approval . . . .”  2008 WL 2746566, at *63. 

This renders Plaintiffs’ relentless focus on the interpretation of the Section 20 prohibition 

promulgated by the DOI beside the point.  Plaintiffs apparently seek to divert attention to the 

DOI’s determinations because they lack a valid challenge to the NIGC’s actions.  But the DOI’s 

independent interpretation of the Section 20 prohibition is immaterial to this case, except to the 

extent that the NIGC reasonably considered that interpretation as one factor in arriving at its own 
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statutory construction.  As explained in greater detail below, the NIGC based its approval on its 

own analysis and interpretation of the Section 20 prohibition.  The NIGC’s consideration of a 

sister agency’s analysis was entirely proper and in no way alters the fact that the agency action to 

be reviewed by this Court is the NIGC’s ordinance approval.  And that approval clearly satisfied 

accepted principles of administrative law. 

B. Chevron Deference Applies to Review of the NIGC’s Ordinance Approval. 

Judicial review of an agency’s construction of a statute that it administers is governed by 

the two-step analysis set forth in Chevron, U.S.A., Inc. v. Natural Res. Defense Council, 467 U.S. 

837, 842-43 (1984).  First, a court determines “whether Congress has directly spoken to the 

precise question at issue”; if so, “that is the end of the matter.”  Id. at 842.  But “if the statute is 

silent or ambiguous with respect to the specific issue,” id. at 843, the court must defer to a 

“reasonable interpretation” made by the agency, id. at 844. 

The Chevron framework governs this Court’s review of the NIGC’s ordinance approval.  

As the Court explained in CACGEC I: 

[T]he NIGC Chairman’s approval of the SNI’s Ordinance pursuant to 25 U.S.C. § 
2710(d) is a final agency action for purposes of reviewing both the reasonableness 
of the Chairman’s decision-making and the permissibility of any statutory 
construction he may have undertaken in this case. 

 
In enacting the IGRA, Congress established the NIGC as an independent agency 
charged with exclusive regulatory authority for Indian gaming on Indian lands.  
Id. §§ 2702(3), 2704; Sac and Fox Nation, 240 F.3d at 1265 . . . .  NIGC is 
charged with, among other things, “promulgating such regulations and guidelines 
as it deems appropriate to implement the provisions” of IGRA and, by 
implication, has primary authority to interpret any ambiguous phrases or terms 
contained in the IGRA.  25 U.S.C. § 2706(b)(10).  Since the NIGC is the agency 
expressly charged by Congress with administering the IGRA, this Court finds that 
a NIGC interpretation of IGRA provisions is properly afforded Chevron 
deference. 
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471 F. Supp. 2d at 321-22 (emphasis added).  Other federal courts likewise routinely apply the 

Chevron framework in reviewing NIGC constructions of IGRA.  See, e.g., United States v. 

Seminole Nation of Oklahoma, 321 F.3d 939, 945 (10th Cir. 2002); Kansas v. United States, 249 

F.3d 1213, 1228-29 (10th Cir. 2001); Sac and Fox Nation v. Norton, 240 F.3d 1250, 1265 (10th 

Cir. 2001); Shakopee Mdewakanton Sioux Community v. Hope, 16 F.3d 261, 264 & n.4 (8th Cir. 

1994); Miami Tribe of Oklahoma v. United States, 927 F. Supp. 1419, 1422 (D. Kan. 1996); 

Sisseton-Wahpeton Sioux Tribe v. United States, 804 F. Supp. 1199, 1208 (D.S.D. 1992).   

In CACGEC II, the Court affirmed an interpretation of the scope of the Section 20 

prohibition consistent with the NIGC’s view at the time, but that differs from the NIGC’s present 

interpretation.  The Court found that the NIGC’s “conclusion that Congress intended the section 

20 prohibition to apply to all after-acquired land is a permissible construction of the statute.”  

2008 WL 2746566, at *54.  In contrast, the NIGC’s new interpretation “excludes restricted lands 

from the general prohibition of gaming on after acquired lands . . . .”  NIGC Approval at 5.  The 

fact that the Court upheld the NIGC’s previous, different interpretation does not preclude 

application of the Chevron framework here because “[a] court’s prior judicial construction of a 

statute trumps an agency construction otherwise entitled to Chevron deference only if the prior 

court decision holds that its construction follows from the unambiguous terms of the statute and 

thus leaves no room for agency discretion.”  Nat’l Cable & Telecomms. Ass’n v. Brand X Internet 

Servs., 545 U.S. 967, 982 (2005).  See also Estate of Landers v. Leavitt, 545 F.3d 98, 112 (2d Cir. 

2008) (because the “statute does not unambiguously require the construction we have adopted,” 

a subsequent different agency construction “would be eligible for Chevron deference 

notwithstanding our holding today”) (citing Brand X, 545 U.S. at 982-86).   

Case 1:09-cv-00291-WMS   Document 62   Filed 10/19/12   Page 14 of 45



13 
 

 Whether a “prior court decision holds that its construction follows from the unambiguous 

terms of the statute” and thus precludes a subsequent contrary agency construction involves “the 

same demanding . . . standard that applies” at Chevron’s first step.  Brand X, 545 U.S. at 982.  

Therefore, in order to preclude an agency position that takes a different tack, the judicial decision 

must clearly and unequivocally hold that the statute is unambiguous and that the court’s 

interpretation is “the only permissible reading of the statute.”  Id. at 984.  For example, in 

CACGEC II, this Court’s explanation of restricted fee status under the SNSA met this standard: 

The parties requested that this Court interpret the meaning and import of “restricted 
fee status” as that term is used in the SNSA.  To ascertain the plain meaning of a 
statute, courts look “to the particular statutory language at issue, as well as the 
language and design of the statute as a whole.” . . .  Having done so here, the Court 
finds that Congress, in enacting the SNSA, unambiguously intended that land 
purchased with SNSA funds and made subject to the Nonintercourse Act be set 
apart for the SNI’s use and placed under federal superintendence.  In short, such 
land is Indian country over which the federal government and the SNI exercise 
primary jurisdiction. 
 
“If the intent of Congress is clear, that is the end of the matter; for the court, as well 
as the agency, must give effect to the unambiguously expressed intent of 
Congress.”  Chevron, 467 U.S. at 842-43. 

 
CACGEC II, 2008 WL 2746566, at *51 (emphasis added).  See also, e.g., Burton v. Tampa 

Housing Auth., 271 F.3d 1274, 1278 (11th Cir. 2001) (“HUD’s interpretation is the only 

permissible construction of the statute. . . .  [W]here there is no ambiguity in the words, there is 

no room for construction. . . .  There is nothing ambiguous in this [provision].”) (emphasis 

added) (quotations omitted). 

By contrast, this Court did not clearly hold in CACGEC II that IGRA unambiguously 

requires the interpretation of the Section 20 prohibition that the Court affirmed there.  Instead, 

the Court explained that “the ordinary and common meaning of the terms employed in section 

20” might support an interpretation different from the one it upheld.  2008 WL 2746566, at *53.  
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Indeed, far from stating that its construction of Section 20 was the only permissible interpretation 

of that provision, the Court expressly found its construction to be “a permissible construction of 

the statute.”  Id. at *54 (emphasis added).  In the Second Circuit, as in other courts, such a 

finding definitively does not foreclose a subsequent contrary agency interpretation.  See 

Mirzoyan v. Gonzales, 457 F.3d 217, 223 n.5 (2d Cir. 2006) (“[A] finding by this Court that a 

statutory interpretation is permissible does not bind the agency to adopt that interpretation.”) 

(citing Brand X, 545 U.S. at 967).  See also, e.g., Fernandez v. Keisler, 502 F.3d 337, 348 (4th 

Cir. 2007) (judicial interpretation of statute “must yield to a reasonable” subsequent 

interpretation by agency because the judicial decision “did not hold that its interpretation flowed 

from the unambiguous terms of the [statute], or that its interpretation was the only permissible 

construction of the statute. . . .  The [judicial decision] . . . did not hold that its interpretation was 

the only one possible”).  Accordingly, the NIGC’s new interpretation of the Section 20 

prohibition is eligible for Chevron deference notwithstanding this Court’s ruling in CACGEC II. 

Moreover, Chevron deference applies even though the NIGC has changed its 

interpretation of the statute, so long as the NIGC has “provided reasoned explanation for its 

action” and “show[n] that there are good reasons for the new policy.”  F.C.C. v. Fox Television 

Stations, Inc., 556 U.S. 502, 515, 517 (2009) (upholding actions of agency that “forthrightly 

acknowledged that its recent actions have broken new ground” and that “explicitly disavow[ed 

its prior actions] as ‘no longer good law’”).  The agency 

need not demonstrate to a court’s satisfaction that the reasons for the new policy 
are better than the reasons for the old one; it suffices that the new policy is 
permissible under the statute, that there are good reasons for it, and that the 
agency believes it to be better, which the conscious change of course adequately 
indicates.  This means that the agency need not always provide a more detailed 
justification than what would suffice for a new policy created on a blank slate. 
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Id. at 515 (emphasis added).  See also Chevron, 467 U.S. at 863-64 (“An initial agency 

interpretation is not instantly carved in stone.  On the contrary, the agency . . . must consider 

varying interpretations and the wisdom of its policy on a continuing basis.”); Watson v. Holder, 

643 F.3d 367, 369 (2d Cir. 2011) (“[A]n agency does not forfeit Chevron deference merely 

because it has reconsidered a previous legal interpretation.”) (citing Brand X, 545 U.S. at 981); 

Yale-New Haven Hosp. v. Leavitt, 470 F.3d 71, 80 (2d Cir. 2006) (“Even in the absence of 

cumulative experience, changed circumstances or judicial criticism, an agency is free to change 

course after reweighing the competing statutory policies.”) (quotation marks omitted).  

As explained further in Section C below, in its 22-page approval of the Nation’s gaming 

ordinance the NIGC has offered a “reasoned explanation for its action” and provided many 

“good reasons for the new policy.”  Fox Television Stations, 556 U.S. at 515.   

o The NIGC explicitly acknowledged its change of position.  See NIGC Approval at 2 
(“[T]he NIGC’s analyses regarding Indian lands generally and lands held in restricted 
status in particular has undergone significant review, rethinking, and revisions. . . .  [T]he 
agency has concluded that its former understanding of restricted lands in the context of 
IGRA requires modification.”). 
  

o The NIGC set forth its prior interpretation of Section 20.  See id. at 3 (“[T]he agency 
interpreted section [20] to ‘include land held by an Indian tribe in restricted fee’ in spite 
of the fact that the explicit language of that section refers only to trust land.”). 

 
o The NIGC explained the basis for its prior interpretation.  See id. at 12 (“[T]he NIGC 

believed that a literal reading of section [20] would conflict with Congress’s intent in 
drafting the prohibition.”). 

 
o The NIGC forthrightly chronicled the shortcomings of its prior interpretation.  See, e.g., 

id. at 13-16 (the prior interpretation erroneously assumed that off-reservation property 
purchased in fee would be automatically eligible for gaming). 

 
o The NIGC provided numerous detailed reasons why its new interpretation is superior, 

including that it “adheres to the explicit language of the statute,” id. at 16; “has a very 
limited effect,” id. at 13; is consistent with the use of “in trust” as a term of art, id. at 16-
17; is consistent with Congress’s separate use of the terms “trust” and “restricted status” 
in IGRA, id. at 17; fulfills IGRA’s stated objective of promoting tribal gaming, id. at 18-
19; and complies with accepted canons of statutory construction, id. at 19. 
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In sum, the NIGC unquestionably met its obligation to acknowledge and explain its change of 

position in a manner meriting Chevron deference to its new interpretation. 

C. The NIGC’s Interpretation Satisfies Either Step of Chevron. 

1. The NIGC’s Interpretation Comports with the Unambiguous 
Statutory Language. 

 
In its approval of the Nation’s gaming ordinance, the NIGC determined that “Congress 

clearly spoke on the issue of whether section [20] applies to restricted land.”  NIGC Approval at 

16.  The Nation agrees with that conclusion.  Section 20 unambiguously states in pertinent part:  

“[G]aming regulated by this chapter shall not be conducted on lands acquired by the Secretary in 

trust for the benefit of an Indian tribe after October 17, 1988 . . . .”  25 U.S.C. § 2719(a) 

(emphasis added).  These terms expressly encompass tribal trust land and make no reference to 

restricted fee land. 

 “[C]ourts must presume that a legislature says in a statute what it means and means in a 

statute what it says there.”  Conn. Nat’l Bank v. Germain, 503 U.S. at 253-54.  See also Sompo 

Japan Ins. Co. v. Union Pac. R.R. Co., 456 F.3d 54, 64 (2d Cir. 2006) (quoting same).  

Accordingly, the NIGC correctly concluded that “[w]e must presume that by specifying lands 

acquired ‘in trust,’ [Congress] meant lands acquired ‘in trust’ and nothing more.”  NIGC 

Approval at 16 (footnote omitted).  As the NIGC stated, this is especially so where Congress 

used a phrase such as “in trust,” which “is a term of art that has a specific meaning within the 

realm of federal Indian law.”  NIGC Approval at 16-17.  It is even more so where Congress 

consistently referenced “in trust” and “restricted” lands elsewhere in the statute when it meant to 

include both, NIGC Approval at 17-18, rendering dubious the NIGC’s prior conclusion that 
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Congress’s omission of restricted fee lands from the ambit of the Section 20 prohibition should 

be overlooked.   

2. The NIGC’s Interpretation of Section 20 is Reasonable. 
 
In CACGEC II, this Court rejected the Nation’s argument that Congress had clearly 

spoken on the subject of after-acquired restricted fee lands, stating that “[i]t is highly unlikely 

that a future restricted fee acquisition would have been contemplated by Congress at all, much 

less been the subject of intentional statutory drafting.”  2008 WL 2746566, at *54.  If that is 

correct, Chevron requires this Court to uphold the NIGC’s present construction of the Section 20 

prohibition so long as that construction is reasonable.  See Chevron, 467 U.S. at 843-44; Boluk v. 

Holder, 642 F.3d 297, 301 (2d Cir. 2011) (Where statute “is silent or ambiguous, then we must 

defer to any reasonable interpretation of the statute adopted by the [agency] as the entity charged 

by Congress with the statute’s enforcement.”) (quotation marks omitted).  This is so even if the 

Court ultimately concludes that its construction in CACGEC II is superior to the NIGC’s current 

interpretation.  See Sutherland v. Reno, 228 F.3d 171, 174 (2d Cir. 2000) (“[W]here the relevant 

statutory provision is silent or ambiguous, ‘a court may not substitute its own construction . . . 

for a reasonable interpretation made by the administrator of an agency.’” (quoting Chevron, 467 

U.S. at 843-44)); B.F. Goodrich Co. v. Murtha, 958 F.2d 1192, 1205 (2d Cir. 1992) (“[T]o be 

accorded deference, [the agency’s] construction of [the statute] need not be one we would have 

chosen . . . .”).  Here, both textual and policy considerations amply support the reasonableness of 

the NIGC’s current position and require this Court to affirm it.   

a. Textual Considerations 

As discussed above, the NIGC identified a number of critical textual considerations in 

support of its revised interpretation of the Section 20 prohibition.  First and foremost, of course, 
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is the fact that, as this Court put it in CACGEC II, “the ordinary and common meaning of the 

terms employed in section 20,” 2008 WL 2746566, at *53, suggests that the after-acquired lands 

prohibition extends only to lands acquired in trust for the benefit of an Indian tribe.  

 In fact, as the NIGC reasoned, the case for fidelity to the statutory language is even 

stronger here, because “in trust” is a term of art with a well-known meaning in federal Indian 

law.  This has two important implications.  First, it counsels against a conclusion that Congress 

carelessly used the term “in trust” when in fact it had a different meaning in mind.  As the NIGC 

observed, “‘where Congress borrows terms of art in which are accumulated the legal tradition 

and meaning of centuries of practice, it presumably knows and adopts the cluster of ideas that 

were attached to each borrowed word in the body of learning from which it was taken.’”  NIGC 

Approval at 16-17 (quoting Wilkie v. Robbins, 551 U.S. 537, 564 (2007)).   

Second, as the NIGC further noted, longstanding DOI regulations specifically define and 

distinguish between trust and restricted fee landholdings in accordance with the well-established 

meanings of those terms.  NIGC Approval at 17 (discussing 25 C.F.R. §§ 151.2(d) and (e)).  

These regulations were in full force and effect when Congress enacted IGRA.  See 45 Fed. Reg. 

62034 (Sept. 18, 1980).  Congress is presumed to have been aware of this regulatory distinction 

in enacting IGRA, and it was accordingly reasonable for the NIGC to adhere to that distinction 

in interpreting the statute.  See Hall v. United States, 132 S. Ct. 1882, 1889 (2012) (“‘We assume 

that Congress is aware of existing law when it passes legislation,’ . . . .”  (quoting Miles v. Apex 

Marine Corp., 498 U.S. 19, 32 (1990))); In re Nw. Airlines Corp., 483 F.3d 160, 169 (2d Cir. 

2007) (“We also assume that Congress passed each subsequent law with full knowledge of the 

existing legal landscape . . . .”). 
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In fact, as the NIGC detailed in its ordinance approval, there exists far more than a 

presumption that Congress was aware of the distinction between trust and restricted fee 

landholdings when it enacted IGRA.  At a number of critical junctures in the statute, Congress 

explicitly referred to trust and to restricted fee lands when it intended to include both in the 

operation of the statute.    Perhaps most tellingly, in defining the “Indian lands” on which tribes 

can game under IGRA, Congress specified both trust and restricted lands.  25 U.S.C. § 

2703(4)(B).  

 Accordingly, it was highly reasonable for the NIGC to conclude that Congress acted 

purposefully in referring specifically to tribal trust lands, but not to restricted fee lands, in the 

Section 20 prohibition.  Indeed, as the NIGC noted, this conclusion finds ample support in well-

accepted principles of statutory construction.  “Where ‘Congress includes particular language in 

one section of a statute but omits it in another section of the same Act, it is generally presumed 

that Congress acts intentionally and purposely in the disparate inclusion or exclusion.’”  NIGC 

Approval at 17 (quoting Russello v. United States, 464 U.S. 16, 23 (1983)) (emphasis added).  

See also Bates v. United States, 522 U.S. 23, 29-30 (1997) (same); Mertens v. Hewitt Assocs., 

508 U.S. 248, 258 (1993) (rejecting argument that ERISA’s use of the term “equitable relief” 

also encompasses legal or remedial relief because to accept argument would “deprive of all 

meaning the distinction Congress drew between ‘equitable’ and ‘remedial’ relief in § 409(a), and 

between ‘equitable’ and ‘legal’ relief in the very same section of ERISA . . . .  Neither option is 

acceptable”) (footnotes omitted) (emphasis added); Am. Forest and Paper Ass’n v. F.E.R.C., 550 

F.3d 1179, 1181 (D.C. Cir. 2008) (invoking this principle of statutory construction as indicative 

of reasonableness of agency interpretation of statute under Chevron’s Step Two). 
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As the NIGC noted, additional principles of statutory construction bolster the 

reasonableness of its conclusion even further.  The Supreme Court and the Second Circuit have 

consistently held that “[e]xceptions to a statute’s general policy are ‘sensibly read narrowly in 

order to preserve the primary operation of the [policy].’”  NIGC Approval at 18 (quoting City of 

Edmonds v. Oxford House, Inc., 514 U.S. 725, 731-32 (1995)); see also City of New York v. 

Beretta U.S.A. Corp., 524 F.3d 384, 403 (2d Cir. 2008) (“[S]tatutory exceptions are to be 

construed narrowly in order to preserve the primary operation of the [general rule].”) (quotation 

marks omitted).  The NIGC, which, as discussed above, has the primary authority to interpret 

and implement the IGRA, observed that “[t]he purpose of IGRA is to ‘promote tribal economic 

development, self sufficiency, and strong tribal governments through gaming.’  25 U.S.C. § 

2702(1) . . . .  Therefore, as section [20] is an exception to IGRA’s stated policy, it must be 

interpreted narrowly.”  NICG Approval at 18.  Not only is this a considered approach to the 

Section 20 prohibition, but it is one that the Sixth Circuit has expressly adopted.  Grand Traverse 

Band of Ottawa and Chippewa Indians v. U.S. Attorney for the W. Dist. of Michigan, 369 F.3d at 

971.   

It follows directly from this principle, as the NIGC reasoned, that the Section 20 

prohibition should not be broadened to include restricted fee lands where Congress specifically 

included only trust lands within the scope of that prohibition.  NIGC Approval at 18.  There was 

nothing unreasonable about such a conclusion.  See McNary v. Haitian Refugee Ctr., Inc., 498 

U.S. 479, 496 (1991) (“It is presumable that Congress legislates with knowledge of our basic 
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rules of statutory construction . . . .”); Anderson v. Conboy, 156 F.3d 167, 180 (2d Cir. 1998) 

(same).2 

In sum, nothing within the four corners of Section 20 or within the text of the statute as a 

whole renders unreasonable the NIGC’s conclusion that Congress intended the Section 20 

prohibition to encompass lands acquired for tribes in trust and nothing more, as the Section itself 

provides.  To the contrary, the statutory text and accepted principles of construction call for 

deference to precisely that interpretation.  

b. Policy Considerations 

In CACGEC II, this Court affirmed the NIGC’s conclusion that policy considerations 

justified a departure from the text of Section 20, agreeing that applying the Section 20 

prohibition only to tribal trust lands “would be at odds with section 20’s clear purpose.”  2008 

WL 2746566, at *54.  As discussed above, under long-established principles of administrative 

law, the NIGC was entitled to revisit its determination.  The agency has now explained in 

considerable detail why its earlier policy concerns were misplaced and why, properly 

understood, policy considerations counsel adherence to the text of Section 20.  The NIGC’s well-

considered explanation merits deference from this Court.   

At the outset, it bears mention that a very high bar exists for a court to depart from the 

ordinary meaning of statutory text.  As the Supreme Court, the Second Circuit and this Court 

itself have held, a court may do so only “in the rare cases [in which] the literal application of a 

statute will produce a result demonstrably at odds with the intentions of its drafters.”  United 

States v. Ron Pair Enters., Inc., 489 U.S. 235, 242 (1989) (quotation marks omitted); see also 

                                                 
2  The NIGC additionally noted that its conclusion is further reinforced by the Indian canon 
of construction, which requires “statutes . . . to be construed liberally in favor of the Indians, with 
ambiguous provisions interpreted to their benefit . . . .”  Montana v. Blackfeet Tribe of Indians, 
471 U.S. 759, 766 (1985); see NIGC Approval at 19. 
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Union Bank v. Wolas, 502 U.S. 151, 155-56 (1991) (“[R]espondent’s burden of persuading us 

that Congress intended [a result at odds with the literal text] is exceptionally heavy.”) (emphasis 

added); United States v. Whitley, 529 F.3d 150, 156 (2d Cir. 2008) (“The case must be a strong 

one indeed, which would justify a court in departing from the plain meaning of words . . . .”) 

(quotation marks omitted); New York v. Niagara Mohawk Power Corp., 263 F. Supp. 2d 650, 659 

n.15 (W.D.N.Y. 2003) (Skretny, J.) (“[O]nly the most extraordinary showing of contrary 

intentions would justify altering [a statute’s] plain meaning.”) (emphasis added).  The NIGC’s 

conclusion that Section 20 does not present such extraordinary circumstances is entirely 

reasonable. 

In its prior opinion, the NIGC stated that Section 20 “can only sensibly be read to include 

trust land and restricted fee lands. . . .  If section [20] only applied to trust lands, Tribes could 

avoid the prohibition against [after-acquired gaming] by taking land into restricted fee rather 

than having the United States take it into trust.”  CACGEC II, 2008 WL 2746566, at *52 

(quoting NIGC’s Ordinance Approval of July 2, 2007) (emphasis added).  The NIGC has now 

appropriately concluded that this reasoning is flatly inconsistent with the nature and status of 

restricted fee Indian lands.  Indeed, the NIGC’s revised policy understanding is the logical 

outgrowth of this Court’s extensive treatment of such lands in CACGEC II.  

In that opinion, as discussed above, this Court held that restricted fee lands qualify as 

Indian country over which a tribe has jurisdiction (and hence on which it can game pursuant to 

the “Indian lands” definition in IGRA) only where the federal government has expressly set 

aside the lands for the tribe’s use and where it maintains the lands under federal superintendence.  

2008 WL 2746566, at *35-36.  Tribes cannot unilaterally create Indian country by purchasing 

lands on the open market and declaring them to be restricted lands.  Id. at *39.  Having 
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considered the implications of that decision, and of the extensive case law and statutory and 

regulatory history that this Court canvassed in arriving at it, the NIGC better understands now 

that adherence to the plain statutory language will not lead to a proliferation of after-acquired 

gaming because tribes simply cannot “take land into restricted fee,” as it had stated in its earlier 

opinion.  To the contrary, absent an express federal set-aside of newly acquired lands for a tribe 

(outside of an existing reservation), those lands do not acquire Indian country status, the tribe 

lacks jurisdiction over them and the lands accordingly do not qualify as gaming-eligible Indian 

lands under IGRA.  NIGC Approval at 14-16 (citing CACGEC II).  Accordingly, it was highly 

reasonable for the NIGC to conclude that “there will be no sudden dramatic increase in gaming 

eligible land if section [20] applies only to trust land and Congress’s intent in drafting section 

[20] may be implemented without taking an overly-restrictive view of the provision.”  Id. at 15-

16. 

In CACGEC II, this Court advanced a somewhat different rationale than had the NIGC 

for departing from the ordinary meaning of Section 20.   Because a statutory mechanism did not 

exist in 1988 for the set-aside of restricted fee lands, and because Congress had not delegated 

that authority to the Secretary of the Interior (as it had with tribal trust acquisitions), this Court 

reasoned that Section 20’s prohibition was intended to be all-inclusive—in other words, 

Congress meant for it to cover all possible acquisitions of after-acquired Indian lands that were 

authorized at the time.  In the Court’s view, construing the prohibition not to encompass 

restricted fee acquisitions would accordingly have run counter this intent to effectuate an all-

inclusive ban.  2008 WL 2746566, at *53. 

With due respect to the Court, however, the predicate for its rationale was simply 

incorrect.  In addition to restricted fee and tribal trust lands, IGRA’s definition of gaming-eligible 
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Indian lands also includes land “held in trust by the United States for the benefit of any Indian     

. . . individual.”   25 U.S.C. § 2703(4)(B) (emphasis added).  And in 1988 a mechanism very 

much did exist for individual trust acquisitions—in the same section of the Indian 

Reorganization Act of 1934 in which it authorized the Secretary of the Interior to acquire land in 

trust for Indian tribes, Congress had also authorized the Secretary to make such trust acquisitions 

for individual Indians, 25 U.S.C. § 465, and the DOI had fully implemented regulations enabling 

it to do just that, 25 C.F.R. §§ 151.1-15.  But Congress limited Section 20’s ban to “lands 

acquired by the Secretary in trust for the benefit of an Indian tribe.”  25 U.S.C. § 2719(a) 

(emphasis added).  Even in terms of land acquisitions authorized at the time of IGRA’s 

enactment, then, the Section 20 prohibition was not all-inclusive. 

Indeed, if Congress had intended to enact a sweeping ban, it had a logical term at its 

disposal to accomplish that end—namely, the statutorily defined term “Indian lands.”  As the 

NIGC observed, that term expressly includes trust and restricted fee lands for tribes and for 

individuals and in fact encompasses all lands eligible or potentially eligible for gaming under the 

statute.  See NIGC Approval at 6; 25 U.S.C. § 2703(4)(B).  Congress used the term pervasively 

(35 times) throughout the statute where it intended to capture all gaming-eligible or potentially 

gaming-eligible lands  under IGRA.3  Had Congress meant for Section 20 to likewise sweep in 

all such lands, it could simply have followed the consistent pattern of the statute and drafted the 

section as follows: “Gaming regulated by this chapter shall not be conducted on Indian lands 

acquired by the Secretary in trust for the benefit of an Indian tribe after October 17, 1988.”  

                                                 
3  For example, IGRA is based on congressional findings that “numerous Indian tribes have 
become engaged in or have licensed gaming activities on Indian lands,” that “existing Federal 
law does not provide clear standards or regulations for the conduct of gaming on Indian lands” 
and that “Indian tribes have the exclusive right to regulate gaming activity on Indian lands” 
under certain circumstances.  25 U.S.C. §§ 2701(1), (3) and (5) (emphases added).  
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But it chose not to do so, and instead used language that, both on its face and viewed in light of 

acquisitions authorized at the time, does not accomplish an all-inclusive ban.  A rationale 

grounded in the concept of such a ban accordingly cannot satisfy the extraordinarily high bar for 

departing from the plain language of the statute.   

Moreover, in its revised interpretation, the NIGC has provided a well-reasoned 

explanation as to why Congress would not have felt the need to include restricted fee lands in the 

Section 20 prohibition, an explanation that again is the logical outgrowth of this Court’s Indian 

lands discussion in CACGEC II.  Because, as this Court has noted, neither a statutory nor a 

regulatory mechanism existed for the acquisition of restricted fee Indian lands in 1988, 2008 WL 

2746566, at *53, and because an express federal set-aside is required for such acquisitions, the 

only way in which a tribe could have subsequently acquired restricted fee Indian lands in 1988 

would have been pursuant to congressional authorization.  Congress would have needed to pass a 

statute allowing for such an acquisition, and in that statute could have made the determination 

whether such lands should be gaming-eligible or not (contrary to the Court’s concern that 

restricted fee lands “automatically would be gaming-eligible,” id.).  The situation in 1988 was 

accordingly very different than with respect to trust lands, where Congress had already delegated 

the authority for such acquisitions to the Secretary.  Congress simply did not have to tie its hands 

with respect to the issue of gaming eligibility on subsequently acquired restricted fee lands, 

because it could make a case-by-case determination on that issue going forward: 

[Our revised] interpretation does not conflict with Congress’s intent.  Congress is 
the only entity with the authority to create restricted fee land.  Unlike with trust 
land, it has not generally delegated its authority to create restricted land to the 
Secretary.  Therefore, only Congress, or the Secretary acting pursuant to explicit 
authorization from Congress, can create restricted fee Indian land.  As Congress 
was the only entity that could create restricted fee land, there was no need for it to 
include it in the section [20] prohibition. 
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NIGC Approval at 20.    

Whether or not this Court fully agrees with this reasoning, or believes it to be superior to 

the reasoning it advanced in CACGEC II, is not the question.  “Where the relevant statutory 

provision is silent or ambiguous, ‘a court may not substitute its own construction . . . for a 

reasonable interpretation made by the administrator of an agency.’”  Sutherland v. Reno, 228 

F.3d 171, 174 (2d Cir. 2000) (quoting Chevron, 467 U.S. at 843-44); B.F. Goodrich Co., 958 F.2d 

at 1205 (“[T]o be accorded deference, [the agency’s] construction of [the statute] need not be one 

we would have chosen . . . .”).  Here, the NIGC has reasonably explained why hewing to the 

ordinary meaning of Section 20 does not “produce a result demonstrably at odds with the 

intentions of its drafters,” Ron Pair Enters., 489 U.S. at 242, and under Chevron its interpretation 

warrants deference from this Court.  

 As the NIGC further observed, and as this Court itself has found, subsequent to IGRA’s 

passage Congress has enacted only one statute authorizing the acquisition of restricted fee 

lands—the SNSA.  NIGC Approval at 12-13; CACGEC II, 2008 WL 2746566, at *39 n.49 (“The 

SNI states that . . . the SNSA is the only modern statute authorizing the acquisition of 

congressionally designated restricted fee lands. . . .  The Court, in its review of Title 25, agrees. . 

. .  [T]here appears to be no other statute then in effect or since enacted that contemplates taking 

land into restricted fee status.”) (quotation marks omitted).  In the SNSA, Congress declined to 

prohibit gaming on the lands acquired pursuant to it, even though, in the years leading up to the 

passage of the statute, Congress had amply demonstrated its ability to make case-by-case 

determinations and to prohibit gaming in enactments specific to other Indian nations.  See, e.g., 

Rhode Island Indian Claims Settlement, 25 U.S.C. § 1708(b) (as amended 1996) (“For purposes 

of the Indian Gaming Regulatory Act (25 U.S.C. § 2701 et seq.), settlement lands shall not be 
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treated as Indian lands.”); Alabama Coushatta Restoration Act, 25 U.S.C. § 737(a) (1987) (“All 

gaming activities which are prohibited by the laws of the State of Texas are hereby prohibited on 

the reservation and on lands of the tribe.”); Ysleta Del Sur Pueblo Restoration Act, 25 U.S.C. § 

1300g-6(a) (1987) (same).4  While Plaintiffs are unhappy about this fact, their proper recourse is 

to Congress, not to this Court with their repeated entreaties that it ignore the plain language of 

the SNSA and IGRA.   

 The authorization of gaming pursuant to the enactment of one statute allowing for the 

acquisition of restricted fee Indian lands hardly constitutes a proliferation of gaming at odds with 

Section 20’s purposes, particularly where Section 20 itself clearly contemplates after-acquired 

gaming pursuant to a variety of other exceptions.  As the NIGC has again explained:   

[T]his position on section [20]’s applicability to restricted land has a very limited 
effect because it presently only affects one tribe, the Seneca Nation. . . .  Unlike 
with trust land, Congress has not delegated general authority to the Executive to 
place land in restricted status.  See 25 U.S.C. § 465.  Therefore, the Secretary 
cannot allow land to go into restricted status unless authorized to do so by 
Congress.  We know of only one Act that expressly permits the Secretary to create 
restricted fee land for a tribe, which is the SNSA. . . .  Because the SNSA is the 
only Act permitting the Secretary to accept land into restricted status for a tribe, 
the new interpretation has a very limited effect. 
 

NIGC Approval at 12-13.  Plaintiffs have likewise acknowledged the limited reach of the 

NIGC’s interpretation.  See, e.g., Reply Declaration of Murray (Docket 40-1) at ¶ 23 (“[T]here is 

                                                 
4  Plaintiffs assert that one of the sponsors of the SNSA “has publicly stated that SNSA was 
never intended to enable the SNI [to] acquire land for casinos.”  Plaintiffs’ Memorandum at 45 
n.32.  However, the statements attributed to the former congressman were made 16 years after 
the passage of the Act and merit no weight in discerning Congress’s intent.  See Anderson Bros. 
Ford v. Valencia, 452 U.S. 205, 232 (1981) (“[T]he postenactment pronouncements of individual 
legislators purporting to construe an earlier statute have little, if any, weight in the judicial 
construction of the statute.”); Quern v. Mandley, 436 U.S. 725, 736 n.10 (1978) (“[P]ost hoc 
observations by a single member of Congress carry little if any weight.”); Benjamin v. Fraser, 
343 F.3d 35, 48 n.14 (2d Cir. 2003), overruled on other grounds by Caiozzo v. Koreman, 581 
F.3d 63 (2d Cir. 2009) (“[S]tatements not made during the legislative process, but after the 
statute becomes law, are unreliable aids to statutory construction.”).  
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one and only one tribe in the entire Nation to which the exclusion of restricted fee land from 

section 20 would apply . . . .”).  

Accordingly, it was entirely reasonable for the NIGC to conclude that construing Section 

20 in accordance with its terms will not result in the widespread proliferation of gaming at odds 

with Congress’s intent.  That extending Section 20’s general prohibition beyond tribal trust lands 

might serve a goal of limiting after-acquired gaming incrementally better does not give rise to 

the “‘rare and exceptional circumstances’” justifying a departure from the statutory text.  See 

Ardestani v. I.N.S., 502 U.S. 129, 135 (1991).  See also Pavelic & LeFlore v. Marvel Entm’t 

Group, 493 U.S. 120, 126 (1989) (“Our task is to apply the text, not to improve upon it.”); 

Hartford Underwriters Ins. Co. v. Union Planters Bank, N.A., 530 U.S. 1, 6 (2000) (“‘[T]he sole 

function of the courts . . . is to enforce statutory text’” according to its terms “where the 

disposition required by the text is not absurd . . . .”). 

 Moreover, the NIGC’s interpretation clearly and directly promotes Congress’s broader 

objectives in enacting IGRA.  Citing IGRA’s declaration of policy, the NIGC explained that 

IGRA’s purpose or objective is to “promote tribal economic development, self 
sufficiency, and strong tribal governments through gaming.”  25 U.S.C. § 2702(1). 
. . .  The new interpretation of section [20] frees restricted land from section [20]’s 
prohibition, thus promoting, rather than inhibiting, IGRA’s objective to encourage 
tribal economic development, self sufficiency, and strong government through 
gaming. 
 

NIGC Approval at 19.  See also United States v. Cook, 922 F.2d 1026, 1033 (2d Cir. 1991) (“The 

congressionally declared purpose of the IGRA is to promote tribal economic development and 

self-sufficiency . . . .”) (citing 25 U.S.C. § 2702(1), (2)); Grand Traverse Band of Ottawa and 

Chippewa Indians v. U.S. Attorney for the W. Dist. of Mich., 369 F.3d at 971 (“T]he only 

evidence of intent strongly suggests that the thrust of the IGRA is to promote Indian gaming, not 

to limit it.”) (citing 25 U.S.C. § 2702(1)). 
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The NIGC’s interpretation in this regard is again eminently reasonable.  Nothing about 

IGRA’s stated objectives, see 25 U.S.C. §§ 2701, 2702, remotely suggests a legislative intent that 

would be thwarted by interpreting Section 20 according to its ordinary meaning.  See Ardestani, 

502 U.S. at 137-38 (finding no “clearly stated objective” in statute’s “Findings and Purposes” 

that would be thwarted by literal interpretation of statute and therefore applying literal terms, 

even though Court had “no doubt that the broad purposes of the [statute] would be served by” 

departing from the literal terms).   

And even if Plaintiffs could show evidence of a congressional objective that would be 

thwarted by a literal application of Section 20’s text, that showing would not render the NIGC’s 

interpretation of Section 20 unreasonable where there exists at least one policy or goal of the 

statute that would be furthered by the NIGC’s interpretation.  In Crandon v. United States, 494 

U.S. 152 (1990), the Supreme Court declined an invitation to interpret a statute contrary to its 

literal text where application of that literal text would further at least one of the policies 

underlying the statute, and despite the fact that the statute was also intended to further another 

policy that would be thwarted by a literal interpretation: 

On the one hand, [a literal reading of the text will] give rise to a possible 
appearance of impropriety that is certainly one of the concerns of § 209(a).  On 
the other hand, [a literal reading of the text] serves the public interest identified 
by both the President and the Attorney General when § 209(a) was enacted.  It is 
not our function to express either approval or disapproval . . . .  We note only that 
a literal reading of the statute . . . is consistent with one of the policies that 
motivated the enactment of the statute.  Because the language Congress used in § 
209(a) is thus in “harmony with what is thought to be the spirit and purpose of the 
act,” this case presents none of the “rare and exceptional circumstances” that may 
justify a departure from statutory language.  Crooks v. Harrelson, 282 U.S. 55, 
59-60, 51 S.Ct. 49, 50-51, 75 L.Ed. 156 (1930); accord, Rubin v. United States, 
449 U.S. 424, 430, 101 S.Ct. 698, 701, 66 L.Ed.2d 633 (1981). 
 

Id. at 167-68 (emphasis added).  See also, e.g., Lamie v. U. S. Trustee, 540 U.S. 526, 539 (2004) 

(applying statute’s terms literally where “[h]istory and policy considerations lend support both to 
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petitioner’s interpretation and to the holding we reach based on the plain language of the 

statute”).  The NIGC’s adherence to the plain language of Section 20 furthers not one but several 

explicit goals of IGRA, including the promotion of “tribal economic development, tribal self-

sufficiency, and strong tribal government,” 25 U.S.C. § 2701(4), and Plaintiffs have failed to 

adduce any compelling reason why this Court should not respect the agency’s interpretation of 

the statute it is charged with administering. 

D. The NIGC’s Consideration of the DOI’s New Interpretive Rules Does Not 
Render the NIGC’s Independent Interpretation Unreasonable. 

 
As explained above, the relevant agency action at issue in this case is the NIGC’s 

ordinance approval.  In rendering its new interpretation of Section 20, the NIGC considered the 

DOI’s own construction of that provision as well as its articulated basis for that construction, 

which is found in both the preamble to the DOI’s new rule and the January 18, 2009 

Memorandum of the Solicitor to the Secretary of the DOI.  See NIGC Approval at 4 and n.1.  

The NIGC’s consideration of a sister agency’s analysis was entirely appropriate and in no way 

diminishes the reasonableness of the NIGC’s own interpretation.  Thus, Plaintiffs’ attacks on the 

validity of the DOI’s new rules are not only legally erroneous but also irrelevant to the 

reasonableness of the NIGC’s statutory construction.5 

                                                 
5  As explained earlier, the NIGC originally departed from a plain-meaning reading of 
Section 20 because of the agency’s own policy concern that “[i]f section [20] only applied to 
trust lands, Tribes could avoid the prohibition against gaming on lands acquired after October 17, 
1988, by taking land into restricted fee rather than having the United States take it into trust.”  
NIGC July 2, 2007 Ordinance Approval at 4.  After revisiting that concern and carefully 
ascertaining the limited effect of the plain-meaning reading, the NIGC revised its interpretation 
of Section 20.  The NIGC’s new interpretation was thus premised on the agency’s own policy 
concerns and analysis rather than on any concerns expressed by DOI Secretary Norton in her 
letter of November 12, 2002 allowing the gaming compact to take effect.  Consequently, 
plaintiffs’ argument that “The M-Opinion Does Not Offer a Reasonable Basis for the Regulatory 
Reversals” because it was premised on a misconstruction of Secretary Norton’s concerns, 
Plaintiffs’ Memorandum at 28, is fatally flawed.  Secretary Norton’s concerns are not relevant to 
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 The NIGC’s ordinance approval makes abundantly clear that the NIGC conducted its 

own analysis of Section 20: 

o NIGC Chairman Hogen explained the agency’s interpretation by noting initially that 
“[s]ince the July 2, 2007 approval, the NIGC’s analyses regarding Indian lands generally 
and lands held in restricted status in particular has undergone significant review, 
rethinking, and revisions. . . .  [T]he agency has concluded that its former understanding 
of restricted lands in the context of IGRA requires modification.”  NIGC Approval at 2.  
This plainly indicates that the NIGC engaged in its own review of the statute. 
  

o Chairman Hogen explicitly acknowledged his duty to “exercise my statutory obligations 
consistent with the best reading of the law,” thus affirming that the NIGC fulfilled its 
statutory duties regarding legislative interpretation.  Id. 
 

o Acknowledging his obligation to independently interpret Section 20, Chairman Hogen 
stated that “[t]he first issue I must decide is whether the NIGC is bound by the agency's 
previous interpretation of section [20], my application of that interpretation to the 
Nation's 2007 ordinance, and the district court's well-reasoned ratification of that 
interpretation.” Id. at 10-11. 
 

o Chairman Hogen indicated that “the NIGC will follow the [DOI’s new] regulations and 
concurs in this interpretation, as it adheres to the explicit language of the statute.”  Id. at 
11.  Chairman Hogen then provided his own extensive statutory analysis.  Thus the NIGC 
did not blindly follow the DOI but instead relied on its own reasoning in adopting the 
same interpretation of Section [20]. 

 
o Chairman Hogen made clear that the NIGC addressed its own concerns regarding the 

effects of Section [20], noting that the agency “has revisited its concern that a tribe may 
argue that off-reservation property purchased in fee on the open market is restricted 
Indian land . . . .”  Id. at 13. 
 

o Chairman Hogen conducted “further review” before concluding “that to the extent the 
language is ambiguous, the new interpretation is superior and entitled to deference under 
step two of Chevron.”  Id. at 18.6 

                                                                                                                                                             
the issue in this case—the reasonableness of NIGC’s own interpretation underlying the ordinance 
approval.   
6  As explained below, the DOI’s rules are interpretive, and Plaintiffs recognize that such 
rules “do not carry the force of law . . . .”  Plaintiffs’ Memorandum at 20.  See also Shalala v. 
Guernsey Mem’l Hosp., 514 U.S. 87, 99 (1995) (“Interpretive rules . . . do not have the force and 
effect of law . . . .”).  Such rules are “not binding on anyone . . . .”  Nat’l Latino Media Coal. v. 
F.C.C., 816 F.2d 785, 788 (D.C. Cir. 1987).  Consequently, the NIGC was not legally bound to 
follow the DOI’s new interpretation of Section 20.  The NIGC’s freedom to adopt or reject the 
DOI’s new interpretation further compels the conclusion that the NIGC conducted its own, 
reasonable analysis of Section 20. 
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The mere fact that the NIGC considered the DOI’s new interpretation of Section 20 

before making its own interpretation in no way renders unreasonable its concurring 

interpretation.  See, e.g., Alliance for Cannabis Therapeutics v. D.E.A., 930 F.2d 936, 940 (D.C. 

Cir. 1991) (“Nor can we conceive of a reason the Administrator should be barred from 

employing notions developed by a sister agency insofar as those notions serve the missions of 

both agencies.”); Grand Traverse Band of Ottawa and Chippewa Indians v. U.S. Attorney for the 

W. Dist. of Michigan, 46 F. Supp. 2d 689, 707 (W.D. Mich. 1999) (NIGC interpretation of IGRA 

eligible for Chevron deference “even if it ultimately relies on an opinion by the Department of 

the Interior”).  To the contrary, by considering the analysis of a sister agency, an agency may 

bolster the strength of its own statutory interpretation.  “In exercising delegated authority to 

resolve statutory ambiguities, agencies can and should consider policy input from a wide variety 

of sources . . . .”  PDK Labs. Inc. v. D.E.A., 438 F.3d 1184, 1192 (D.C. Cir. 2006).  Including a 

sister agency as one of those sources can promote an agency’s efficient use of resources, 

maximize its scope of expertise and ensure consistent federal policies. 

Moreover, the procedural validity of the DOI’s new rule is not a necessary predicate to 

the reasonableness of the NIGC’s interpretation.7  The NIGC “concur[red]” in the DOI’s 

                                                 
7  In addition, Plaintiffs’ assertion that the DOI did not fulfill its notice and comment 
obligations is simply wrong.  Plaintiffs admit that “the Revised Regulations are interpretive[.]”  
Plaintiffs’ Memorandum at 19.  See also White v. Shalala, 7 F.3d 296, 304 (2d Cir. 1993) (A rule 
is interpretive if it “explains the Secretary’s view of the [statutory term] adopted by Congress.”).  
Such rules “are exempt from the APA’s notice and comment procedures.”  Clarry v. United 
States, 85 F.3d 1041, 1048 (2d Cir. 1996).  Plaintiffs’ argument that “[w]hen an agency changes a 
prior interpretation, notice and comment rulemaking is required, even if the regulations are 
merely interpretative,” Plaintiffs’ Memorandum at 22 n.17, applies only when an agency changes 
its interpretation of its own regulations rather than its interpretation of a statute.  The new 
interpretation of Section 20 changed the interpretation of a statute—namely, IGRA.  Plaintiffs’ 
own cited cases make clear the significance of this distinction.  See Visiting Nurse Ass’n of 
Brooklyn v. Thompson, 378 F. Supp. 2d 75, 89 (E.D.N.Y. 2004) (while “the legal standing of an 
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interpretation of Section 20.  NIGC Approval at 11.  But as demonstrated aptly by its ordinance 

approval, the NIGC conducted and set forth a thoroughly reasoned analysis based directly on the 

text, structure and purpose of IGRA independent of the DOI’s interpretation and pursuant to its 

own primary duty to interpret the statute.  See CACGEC I, 471 F. Supp. 2d at 321-22 (“In 

enacting the IGRA, Congress established the NIGC as an independent agency . . . .  [T]he NIGC 

is the agency expressly charged by Congress with administering the IGRA . . . .”); New York 

Shipping Ass’n, Inc. v. Fed. Maritime Comm., 854 F.2d 1338, 1364 (D.C. Cir. 1988) (Chevron 

deference applicable where agency conducts “an independent inquiry into the requirements of its 

own statute”) (quotation marks omitted).  Consequently, and for all of the reasons detailed above, 

the NIGC’s independent interpretation of Section 20 and its thoroughly articulated rationale for 

that interpretation warrant full Chevron deference from this Court based on their own merits. 

III. The Agencies Have Now Clearly Explained That the SNSA Settled a Land Claim, 
and Their Conclusion Warrants This Court’s Respect. 

 
In addition to determining that the Buffalo Creek Territory was exempt from the Section 

20 prohibition on gaming on after-acquired lands by virtue of its restricted fee status, the NIGC 

concluded that the parcel was also exempt from the prohibition because it was acquired as part of 

the settlement of a land claim under the SNSA.  See NIGC Approval at 20-21.  In doing so, the 

                                                                                                                                                             
agency’s changed interpretation of its own regulation remains the subject of some debate,” “[i]t 
is settled, at least in this circuit, that ‘an interpretive rule changing an agency’s interpretation of a 
statute is not magically transformed into a legislative rule. . . it remains interpretive even if the 
rule embodies the Secretary's changed interpretation of the statute.’”) (citing White, 7 F.3d at 
304); Alaska Prof’l Hunters Ass’n, Inc. v. F.A.A., 177 F.3d 1030, 1034 (D.C. Cir. 1999) (“[A]n 
agency has less leeway in its choice of the method of changing its interpretation of its regulations 
than in altering its construction of a statute.”). 
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Chairman deferred to the DOI’s analysis of this issue as set forth in the January 18, 2009 Letter 

from Solicitor Bernhardt to Acting NIGC General Counsel Coleman (“Bernhardt Letter”).   

Plaintiffs first contend that the NIGC erred in “blindly accept[ing]” the DOI’s analysis on 

this point.  Plaintiffs’ Memorandum at 35.  That argument has no merit.  To determine whether 

the Buffalo Creek parcel was acquired as part of the settlement of a land claim, the agencies 

needed to interpret the SNSA, as it was pursuant to the provisions of that Act that the Nation 

purchased the parcel.  In that context, it was appropriate for the NIGC to defer to the DOI’s 

analysis of the SNSA, as the DOI is the agency charged with implementing and interpreting the 

statute.  See NIGC Approval at 21 (“As DOI is the agency tasked with administering the SNSA . 

. . the NIGC agrees with its analysis that the SNSA meets the settlement of a land claim 

exception . . . .”).  See also CACGEC II, 2008 WL 2746566, at *27 (noting that “[i]n approving 

the SNI’s Ordinance, NIGC Chairman Hogen acknowledged that the Secretary of the Interior is 

charged with administering the SNSA. . . .  He therefore accepted the Secretary’s verification that 

the Buffalo parcel was acquired by the SNI and taken into restricted fee status pursuant to the 

SNSA”) (emphasis added); Passamaquoddy Tribe v. Maine, 75 F.3d 784, 794 (1st Cir. 1996). 

Plaintiffs next assert that the agency determinations regarding the applicability of the 

settlement of a land claim exception to the Buffalo Creek parcel are not entitled to respect 

because they fail to consider “the import of this Court’s holding in CACGEC II on the issue” and 

because they do not “‘have the power to persuade.’”  Plaintiffs’ Memorandum at 34-35 (quoting 

CACGEC II, 2008 WL 2746566, at *27).  In CACGEC II, this Court found that the agencies’ 

settlement of a land claim determinations lacked the power to persuade because they “failed to 

consider factors relevant to the settlement of a land claim determination, and failed to provide 

any statutory interpretation or explanation in support of their conclusions . . . .”  Id. at *62.  The 
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Court also noted that the DOI did not cite to the legislative history it invoked, id. at *61, and that 

“[n]o interpretive regulations have been issued relative to the section 20 exceptions, either,” id. at 

*61 n.67; and it faulted the NIGC for relying on the title of the Act as it appears in the United 

States Code, id. at *55. 

Contrary to Plaintiffs’ assertions, the agencies clearly took the Court’s opinion to heart, as 

their present determinations do not bear such shortcomings.  In conducting its subsequent 

analysis of the SNSA, the DOI looked to the statutory text and legislative history, as this Court 

had instructed it should do.  Both agencies further looked to the effect of interpretive regulations 

regarding the settlement exception promulgated by the DOI, and neither agency placed any 

reliance on the title of the Act in the United States Code.  The result is a set of reasoned 

conclusions meriting the respect of this Court. 

In CACGEC II, the parties had argued to this Court that the Nonintercourse Act was the 

sole potential source of a claim by the Nation against the United States.  The Court rejected that 

Act as a basis for potential liability because “the United States took SNI leasing out of the 

Nonintercourse Act in 1875 and never reassumed any obligations in that regard.”  Id. at *61.   

However, in closely examining the text and history of the SNSA pursuant to this Court’s 

guidance, the agencies rightfully concluded that in enacting the SNSA, Congress considered 

itself to be resolving potentially significant liability of the United States that derived not from 

any failure of the United States to review or approve the unfair lease transactions pursuant to the 

Nonintercourse Act.  Rather, the potential liability derived from the United States’ affirmative 

imposition of the lease transactions on the Nation, over the Nation’s vehement protests, through 

the Acts of 1875 and 1890. 
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The DOI began its analysis by noting that the SNSA Congress expressly stated that a 

principal purpose of the statute was to extinguish potential liability on the part of the United 

States.  Bernhardt Letter at 1 (citing 25 U.S.C. § 1774(b)(8) (purposes of Act include “to avoid 

the potential legal liability on the part of the United States that could be a direct consequence of 

not reaching a settlement”)).  This clear statutory language directly repudiates Plaintiffs’ 

argument that Congress’ sole intent in passing the Act was to protect the Salamanca leaseholders.  

See, e.g., Plaintiffs’ Memorandum at 43-44.  Congress viewed the “potential legal liability on the 

part of the United States” not in merely moral or gratuitous terms, but rather as a claim for 

breach of the United States’ trust and treaty responsibilities stemming from the United States’ 

unilateral imposition of the unfair leases on the Nation.  Bernhardt Letter at 1-2 and n.2.  Indeed, 

Congress appropriated 35 million dollars of federal money as part of its effort to satisfy the 

Seneca claims.  See 25 U.S.C. § 1774d(b). 

The text of the SNSA amply supports this conclusion.  Section 1774b(b) of the Act is 

entitled “Extinguishment of claims” and expressly provides that the Nation “shall . . . 

relinquish[] all claims against the United States” (emphases added).  Section 1774b(c) provides 

that the Nation’s “relinquishment of claims against the United States shall be effective upon 

payment by the United States to the Seneca Nation of the funds provided in section 1774d of this 

title” (emphasis added), and Section 1774d, as noted above, provides for the payment of such 

funds to the Nation.  Section 1774(a)(2)(E) of the SNSA similarly refers to a “claim . . . against 

the United States” (emphasis added) brought by the SNI before the Indian Claims Commission in 

the 1950s.  As this Court explained in CACGEC II, in that claim “[t]he SNI sought redress for, 

among other things . . . the Allegany Reservation land leases validated by the Act of 1875 and 

extended pursuant to the Act of 1890.”  2008 WL 2746566, at *10.   
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The legislative history of the SNSA reviewed and cited by the DOI elaborates upon the 

nature and genesis of the claims being settled by Congress and makes amply clear that the SNSA 

Congress did not view itself as simply addressing a moral obligation of the United States.  As the 

DOI noted, prior to 1875 a New York Supreme Court decision held that the proposed Salamanca 

leases were invalid because congressional approval had not been obtained.  Bernhardt Letter at 2 

n.2.  Over the vigorous protests of the Seneca people regarding the grave deficiencies in the 

proposed leases, Congress proceeded to ratify them, with the threat that it would otherwise allot 

the reservation in severalty or remove the Seneca people altogether from their Territories.  As the 

Senate Report quoted by the DOI states: 

In 1875, over the formal objection of the president, councilors, and people of the 
Seneca Nation, the Congress of the United States enacted legislation withdrawing 
from the Seneca Nation the protective umbrella of Federal law; ratifying leases 
which had been found by the courts of New York to be void and of no effect. . . . 
 

S. Rep. No. 101-511, at 6 (1990) (emphasis added).  The Senate Report further notes that “[t]he 

Seneca Nation filed with the Senate a vehement ‘Protest’ against the [1875] legislation” and 

reproduces that Protest in the legislative history.  The Protest states, in part:   

[W]e appeal to the treaties existing between the United States of America and the 
Senecas, and insist that under their terms we should be protected against any 
legislation which deprives us of any part of the lands so guaranteed to us . . . .  
[T]his bill proposes to . . . force upon this Nation these void, forbidden, and 
worthless leases, and compel them to carry them into effect, and to that extent 
deprive said Nation of their lands, in violation of treaty stipulations. 
 

Id. at 9 (quoting June 8, 1874 Protest of the Seneca Nation) (emphasis added).   

After describing the 1875 Act in terms similar to the Senate Report, the House Report 

likewise explained that the 1890 Act unilaterally imposed the lease renewals on the Nation, over 

its vehement protests, again depriving the Nation of the use and value of its land, and that the 

SNSA was enacted to compensate the Nation for those deprivations. 
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In 1890, Congress enacted the Act of September 30, 1890 (26 Stat. 558), over the 
strong objection and opposition of the Seneca Nation.  This Act amended the 1875 
Act by substituting a renewal period of “not exceeding ninety-nine years” . . . .  
Thus began a 100 year period during which the Seneca Nation was deprived of 
the use of nearly one-third of its Allegany Reservation . . . with only a token 
return. . . .  [T]he lessees . . . have enjoyed a federally-conferred benefit at the 
expense of the Seneca Nation for 99 years . . . .  H.R. 5367 embodies legislation . . 
. [intended] to provide compensation to the Nation from the United States and the 
State for the loss of the fair market value of their lands during the last 99 years 
due to the action of the United States. 
 

H.R. Rep. No. 101-832, at 4-5 (1990) (emphasis added).8  As the Senate and House Reports 

make clear, then, there is simply no warrant for Plaintiffs’ sterilized view of Seneca history, in 

which the Seneca Nation voluntarily agreed to lease the Salamanca lands at grossly inadequate 

rates for more than a century, without any involvement by the United States in this deprivation of 

Seneca land rights.     

 Accordingly, the agencies had ample reason to conclude that the SNSA Congress 

appropriately understood itself to be settling a claim against the United States premised on legal 

                                                 
8   The House and Senate Reports also reproduced the Agreement between the Seneca 
Nation and the City of Salamanca leading to the SNSA, which agreement states in part as 
follows: 
 

The parties are aware of the unique sequence of events which deprived the Nation 
of the use of its lands. . . .  By the Act of February 19, 1875 (18 Stat. 330), the 
United States confirmed existing leases of Allegany Reservation lands, authorized 
further leasing and, over Indian opposition, made the confirmed leases renewable 
for a twelve-year period.  Fifteen years later Congress dealt the Nation yet 
another blow.  The Act of September 30, 1890 (26 Stat. 558), also enacted over 
Indian opposition, amended the 1875 Act by substituting a renewal term of “not 
exceeding ninety-nine years” for the original renewal term of twelve years.  The 
leases were subsequently executed without federal supervision, assistance, or 
support.  Rentals were for a fixed sum, with no escalation.  Thus, the Nation has 
now been deprived of its lands for well over one hundred years, yet has received 
extremely inadequate rental payments and, in many cases, no payments at all. 

 
H. Rep. No. 101-832, at 13, and S. Rep. No. 101-511, at 16 (quoting Agreement between the 
Seneca Nation of Indians and the City of Salamanca) (emphasis added). 
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obligations independent of the Nonintercourse Act—namely, the United States’  trust obligations 

to Indian nations.  See, e.g., United States v. Jicarilla Apache Nation, 131 S. Ct. 2313, 2328 

(2011) (referring to the United States’ “general trust relationship with the Indian people” and 

noting that the federal government has “a fiduciary obligation that is owed to all Indian tribes”) 

(quotation marks omitted).  Those obligations originate in treaties and other sources of positive 

law in addition to statutes such as the Nonintercourse Act.  See Cohen’s Handbook of Federal 

Indian Law §5.04[4][a] (2005) (identifying “early treaties with tribes” as among sources of “[t]he 

concept of a federal trust responsibility to Indians”).  In Articles III and IV of the 1794 Treaty of 

Canandaigua, for example, the United States guaranteed to the Seneca Nation the “free use and 

enjoyment” of its land and promised never to disturb that use and enjoyment.  7 Stat. 44. 

The reasonableness of the agencies’ determination that Congress viewed the SNSA as 

settling claims based on the United States’ breach of its trust responsibilities independent of the 

Nonintercourse Act is underscored by the Federal Circuit’s decision in Banner v. United States, 

238 F.3d 1348 (Fed. Cir. 2001), also cited by the DOI, wherein the Court explained: 

Congress enacted the Act of 1990 because it recognized that the United States had 
breached its fiduciary obligation arising from the unique trust relationship with 
Native American tribes. . . .  By entering into a system of treaties, agreements, and 
statutes, a unique trust relationship has been created between the United States 
and Native American tribes. . . .  Acting as a fiduciary, the United States 
authorized monetary compensation to the SNI, not for gratuitous reasons, but to 
correct the breach of its trust responsibility when it unilaterally imposed the 99-
year leases on SNI lands by the Act of 1890. 
 

Id. at 1352 (citations and quotation marks omitted) (emphasis added).   

The historical facts canvassed by the DOI and by the Federal Circuit in Banner, and 

discussed above, are critical not only to the proper disposition of this case, but to the recorded 

history of the Seneca people.  Plaintiffs would have this Court whitewash that history and 

conclude that the leases ratified by the 1875 and 1890 Acts were voluntarily entered into by the 
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Nation without any coercion or undue involvement by the federal government.  But Congress has 

expressly determined to the contrary, and there is no warrant for upsetting that determination, 

solidly grounded as it is in the tragic history of nineteenth-century federal-Seneca relations.9 

In CACGEC II, the Court did not have to reach the further question of whether the SNSA 

settled a “land” claim.  See 2008 WL 2746566, at *61.  In its present determination, the DOI 

concluded that “[w]hile the claims against the United States would seek monetary relief rather 

than actual possession of the lands, the claims are founded on the premise that the government 

unlawfully deprived the Seneca Nation of the possession of its land.”  Bernhardt Letter at 3 

(footnote omitted).  The history of the SNSA relied on by the DOI again amply supports this 

conclusion.  For example, it is clear that the Nation considered its claims against the United 

States to be “land claims” from the moment of their accrual.  See S. Rep. No. 101-511, at 9 

(“[T]his bill proposes to . . . deprive said Nation of their lands”) (quoting June 8, 1874 Protest of 

the Seneca Nation).  The SNSA Congress likewise viewed the “claims against the United States” 

to be land claims.  According to the House Report, one of the purposes of the SNSA was “to 

provide the Nation with fair compensation for the use of its land . . . .”  H. Rep. No. 101-832, at 2 

(emphasis added).  See also S. Rep. No. 101-511, at 6 (“S. 2895 . . . provides compensation . . . 

for the loss of the fair market value of their lands . . . .”) (emphasis added); H. Rep. No. 101-832, 

at 13, and S. Rep. No. 101-511, at 16 (“the Nation has now been deprived of its lands for well 

over one hundred years . . . .” (quoting Agreement between the Seneca Nation of Indians and the 

                                                 
9  For this reason, even if this Court concludes, as the Nation very much hopes it will, that 
the NIGC’s determination regarding the scope of the Section 20 prohibition should be upheld, 
the Nation asks it to nevertheless revisit its historical discussion of the SNSA and the Salamanca 
leases in light of the informed analysis that the agencies have now provided.  The words of this 
Court carry great weight, and the Court’s statements in CACGEC II may be cited and used to 
present a sterilized version of Seneca history that the Court surely did not intend. 
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City of Salamanca)).  And as the DOI determined, the fact that the claims settled by the SNSA 

were not possessory claims does not render them land claims any the less.  See, e.g., Oneida 

County v. Oneida Indian Nation of New York State, 470 U.S. 226 (1985) (repeatedly describing 

as a “land claim” a suit brought for “damages representing the fair rental value of . . . land” of 

which tribe had been unlawfully dispossessed).  

In addition to the text and legislative history of the SNSA, the agency analysis was based 

on regulations interpreting IGRA’s Section 20 settlement of a land claim exception.  The 

agencies determined that the claims settled by the SNSA met the definition of a “land claim” set 

forth in 25 C.F.R. § 292.5(a).  Plaintiffs make no argument that the DOI’s regulatory definition of 

a “land claim” is substantively inconsistent with IGRA.  Instead, Plaintiffs assert that the DOI’s 

reliance on that rule was improper because the final rule “expand[ed]” the proposed rule by 

extending the definition of land claims to cover claims against entities other than the United 

States in violation of the APA’s notice and comment rulemaking requirements.  Plaintiffs’ 

Memorandum at 22-23.  However, as noted above, Plaintiffs concede that the DOI’s new Part 

292 regulations are interpretive; as regulations setting forth the agency’s interpretation of a 

statute, they are not subject to the notice and comment requirements of the APA.  See discussion 

supra at II. D.10 

                                                 
10   In any event, IGRA contains no language whatsoever supporting the notion that a “land 
claim” is by definition limited to claims against the United States.  The DOI’s regulatory 
interpretation of the term “land claim” as also encompassing claims against non-federal entities 
was thus appropriate, as was the NIGC’s own determination that the SNSA settled land claims 
against such entities.  See NIGC Approval at 21.  As noted, the SNSA provides that the Nation 
“shall . . . relinquish[] all claims against the United States, the State, the city, the congressional 
villages, and all prior lessees” (emphases added).  25 U.S.C. § 1774b(b).  However, given the 
strong support in the text and legislative history of the SNSA for the fact that the Act settled land 
claims against the United States, this Court does not need to address the Act’s settlement of 
claims against non-federal entities, and the Nation has not burdened the Court with additional 
amicus briefing on that issue here.    
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In sum, the agencies’ determinations that the SNSA was enacted to settle the Nation’s 

land claims against the United States are appropriately grounded in the text and legislative 

history of the SNSA, in valid interpretive regulations and in decisional law interpreting the Act.  

The agencies have cured the shortcomings of their earlier analyses identified by this Court.  They 

have carefully pointed to the strong support in the text and history of the SNSA underpinning 

their conclusion that, in enacting that statute, Congress understood that it was settling a land 

claim against the United States for the United States’ involvement in forcing the Salamanca 

leases on the Seneca Nation.  As such, the agency conclusions warrant this Court’s respect and 

provide an additional basis for upholding the NIGC’s approval of the Nation’s ordinance. 

CONCLUSION 

 In his opinion for the Court in Tennessee Valley Authority v. Hill, 437 U.S. 153 (1978), 

Chief Justice Burger famously quoted from the lines attributed to Sir Thomas More by Robert 

Bolt in A Man for All Seasons: 

“The law, Roper, the law. I know what’s legal, not what’s right. And I’ll stick to 
what’s legal. . . . I’m not God. The currents and eddies of right and wrong, which 
you find such plain-sailing, I can’t navigate, I’m no voyager. But in the thickets of 
the law, oh there I’m a forester. . . . What would you do? Cut a great road through 
the law to get after the Devil? . . . And when the last law was down, and the Devil 
turned round on you—where would you hide, Roper, the laws all being flat? . . . 
This country’s planted thick with laws from coast to coast—Man’s laws, not 
God’s—and if you cut them down . . . d’you really think you could stand upright 
in the winds that would blow then? . . . Yes, I’d give the Devil benefit of law, for 
my own safety’s sake.” R. Bolt, A Man for All Seasons, Act I, p. 147 (Three 
Plays, Heinemann ed. 1967). 

 
Id. at 195.    

Here, Plaintiffs would have this Court cut down a forest full of legal principles to get to 

their desired result of proscribing the Seneca Nation’s gaming operations on its Buffalo Creek 

Territory.  Core doctrines of administrative law, statutory interpretation and federal Indian law – 
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including fidelity to statutory text and structure, respect for Congress’s careful use of terms of art 

and the historical genesis of those terms, deference to relevant agency interpretations, and 

respect for the Seneca Nation’s history as acted upon by Congress – would have to be sacrificed 

to achieve Plaintiffs’ goals.   

The proper audience for Plaintiffs’ arguments is Congress, which has the authority to 

revisit the wisdom of the choices it made in the SNSA and IGRA.  Until such time as it does, 

however, those statutes, and the authoritative agency interpretations of them, require the 

dismissal of Plaintiffs’ motion, and the granting of the United States’ motion, for summary 

judgment.  

 
DATED this 19th day of October, 2012.        Respectfully submitted, 
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