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REQUEST FOR EXPEDITED ORAL ARGUMENT 

Appellant the Sault Ste. Marie Tribe of Chippewa Indians respectfully 

requests that the Court hear oral argument in this case.  See Fed. R. App. P. 34(a); 

6th Cir. R. 34(a).  The case involves a dispute between the Tribe and the State of 

Michigan and involves important issues, including questions of tribal sovereign 

immunity and a preliminary injunction restraining the Tribe from making a 

submission to the Secretary of the Interior that is required by the Michigan Indian 

Land Claims Settlement Act.  Because this is an appeal from the grant of a 

preliminary injunction and, for reasons explained below, delay in making that 

submission is imposing a significant burden on the Tribe, the Tribe respectfully 

requests that argument be expedited in accordance with Sixth Circuit Rule 34(c).    

JURISDICTIONAL STATEMENT 

The State of Michigan brought this action in the United States District Court 

for the Western District of Michigan, alleging subject matter jurisdiction under 

28 U.S.C. §§ 1331 and 1367; the Indian Gaming Regulatory Act, 25 U.S.C. 

§ 2710(d)(7)(A)(ii); and the Declaratory Judgment Act, 28 U.S.C. § 2201.  R.1, p.2 

(Compl.).1  As discussed below, the Tribe disputes jurisdiction on grounds of 

sovereign immunity and ripeness. 

                                           
1  “R.” refers to the record entry number in the district court docket.  Page citations 
refer to the “Page ID #” shown on the pages of the record entry being referenced.  
See 6th Cir. R. 28(a)(1). 
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On March 5, 2013, the district court granted the State’s motion for a 

preliminary injunction.  R.37, p.863 (Op. & Order).  This Court has jurisdiction 

under 28 U.S.C. § 1292(a)(1). 

STATEMENT OF ISSUES 

1. Whether the district court erred in entering a preliminary injunction 

barring the Sault Tribe from complying with its statutory and contractual 

obligations to tender title to certain land in Lansing, Michigan, to the Secretary of 

the Interior to be held in trust on behalf of the Tribe.  In particular, whether the 

State failed to carry its burden of establishing a right to preliminary relief because: 

(a) The abrogation of tribal sovereign immunity in the Indian Gaming 

Regulatory Act (IGRA), 25 U.S.C. § 2710(d)(7)(A)(ii), for suits “to enjoin a 

class III gaming activity located on Indian lands” does not apply to this case;  

(b) Count 4 of the State’s complaint is jurisdictionally unripe; 

(c) The State failed to show a likelihood of success on its claim that the 

Tribe’s mere tender of title to the Lansing property to the Secretary, in accordance 

with the Michigan Indian Land Claims Settlement Act, would violate Section 9 of 

the tribal-state Compact that governs certain aspects of IGRA Class III gaming 

conducted by the Tribe within the State;  

(d) The State made no effort to show (and the district court did not rely 

on) any likelihood of success on the merits of Count 4; and  
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(e) The State failed to show that it would be irreparably harmed in the 

absence of preliminary relief, or that the balance of harms or the public interest 

favored the entry of an injunction. 

2. If the State is entitled to preliminary relief, whether the scope of the 

injunction must be modified to conform it to the jurisdictional ground and claims 

relied on by the State and the district court, all of which are limited to the potential 

conduct of IGRA Class III gaming on the Lansing property. 

STATEMENT OF THE CASE 

On September 7, 2012, the State filed this lawsuit against the Tribe and the 

members of its Board of Directors, seeking to enjoin them from tendering title to 

certain property in Lansing, Michigan, to the Secretary of the Interior to be held in 

trust by the United States on behalf of the Tribe.  R.1 (Compl.).  The State also 

sought a preliminary injunction.  See R.2 (PI Mot.), R.3 (PI Br.).  The Tribe moved 

to dismiss the case for lack of jurisdiction and failure to state a valid claim.  See 

R.10 (MTD), R.11 (MTD Br.).  On March 5, 2013, the district court granted the 

motion to dismiss, without prejudice, as to all individual defendants and Counts 5 

and 6 of the complaint; refused to dismiss Counts 1-4 against the Tribe; and 

granted a preliminary injunction.  R.37, p.863 (Op. & Order).  On April 3, 2013, 

the Tribe noticed this appeal from the entry of the injunction.  R.39.   

      Case: 13-1438     Document: 006111707586     Filed: 05/31/2013     Page: 14



 

- 4 - 
 

STATEMENT OF FACTS 

A. Overview 

In January 2012, the Sault Tribe entered into a Comprehensive Development 

Agreement (CDA) with the City of Lansing, Michigan, providing that the Tribe 

would acquire certain land in Lansing (in two phases); take all steps necessary to 

establish its right to conduct gaming on the land under the Indian Gaming 

Regulatory Act, 25 U.S.C. §§ 2701 et seq.; and then construct and operate an 

appropriate gaming facility.  See generally R.1-4, pp.88-89 (CDA).  In November 

2012, the Tribe acquired the first parcel of the Lansing property.   Because that 

land was acquired with earnings from a tribal Self-Sufficiency Fund created for the 

Tribe under the Michigan Indian Land Claims Settlement Act (MILCSA), Pub. L. 

No. 105-143, § 108, 111 Stat. 2652, 2660-2662 (1997), it (i) must be held in trust 

for the Tribe by the United States under the mandatory terms of MILCSA, and 

(ii) once acquired in trust will be eligible for gaming under the “settlement of a 

land claim” provision of Section 20 of IGRA, 25 U.S.C. § 2719.  To begin 

establishing these legal rights, the Tribe must first tender title to the Lansing 

property to the Secretary of the Interior, with a submission explaining why 

MILCSA requires her to hold the land in trust for the Tribe.   

In September 2012, before the Tribe had tendered title to any property in 

Lansing to the Secretary, the State filed this suit.  Counts 1-3 of the complaint all 
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seek to enjoin the Tribe from making its MILCSA submission, on the ground that 

doing so would violate Section 9 of the tribal-state Compact that, under IGRA, 

governs certain aspects of any IGRA “Class III” gaming conducted by the Tribe on 

lands within Michigan.  R.1, pp.7-12 (Compl.).  That section provides:   

 SECTION 9. Off-Reservation Gaming. 

 An application to take land in trust for gaming purposes pursuant to 
§ 20 of IGRA (25 U.S.C. § 2719) shall not be submitted to the Secretary 
of the Interior in the absence of a prior written agreement between the 
Tribe and the State’s other federally recognized Indian Tribes that 
provides for each of the other Tribes to share in the revenue of the off-
reservation gaming facility that is the subject of the § 20 application. 

R.1-1, p.30 (Compact).  Count 4—which the complaint itself states “may not yet 

be ripe for adjudication”—alleges that “[e]ven if the Tribe is successful in 

obtaining trust status” for the Lansing property, the land will not qualify for 

gaming under Section 20 of IGRA, and “[i]f the Tribe operates Class III gaming on 

the [Lansing] property it will therefore violate” IGRA.  R.1, pp.12-13.  On March 

5, 2013, the district court entered a preliminary injunction, barring the Tribe 

“during the pendency of this action from applying to have the [Lansing] property 

taken into trust unless and until it obtains a written revenue sharing agreement with 

the other federally-recognized Indian Tribes in Michigan.”  R.37, p.863 (Op. & 

Order).   

The remainder of this Statement provides additional background on these 

issues, the proceedings below, and the reasoning of the district court’s opinion.   
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B. The Sault Tribe 

“‘The Sault Tribe is the modern day political organization of the Chippewa 

bands which inhabited the eastern portion of the Upper Peninsula of Michigan 

since before the coming of Europeans.’”  Sault Ste. Marie Tribe of Chippewa 

Indians v. United States, 576 F. Supp. 2d 838, 840 (W.D. Mich. 2008).  The Tribe 

“‘is the modern political successor to distinct historic bands of Ojibwe peoples, 

who occupied five disparate geographic locations in the Upper Peninsula of 

Michigan,’” and it currently exercises governmental authority over a number of 

Upper Peninsula areas where land is held in trust for the Tribe by the United 

States.  Id. at 841.  The Tribe is by far the largest in Michigan, with approximately 

40,000 enrolled members.  A substantial number of members now live outside the 

Upper Peninsula, including in the Lansing area.   

C. The Indian Gaming Regulatory Act 

1. Gaming classes and state compacts 

In 1988, Congress enacted IGRA “to provide a statutory basis for the 

operation of gaming by Indian tribes as a means of promoting tribal economic 

development, self-sufficiency, and strong tribal governments.”  25 U.S.C. 

§ 2702(1).  The Act recognizes the authority of tribes to conduct and regulate 

gaming on “Indian lands” (id. § 2710(b), (d)) defined in part to include “any lands 
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title to which is … held in trust by the United States for the benefit of any Indian 

tribe” (id. § 2703(4)(B)).      

IGRA defines various “classes” of gaming.  Class I includes social games 

with prizes of minimal value.  25 U.S.C. § 2703(6).  Class II generally includes 

bingo, certain similar games, and certain card games.  Id. § 2703(7)(A), (B).  

Class III includes everything else—typically, slot machines and other full-casino 

gaming.  Id. § 2703(8).   

Class I gaming is regulated exclusively by tribal governments.  25 U.S.C. 

§ 2710(a)(1).  Class II gaming is regulated by tribes and the National Indian 

Gaming Commission (NIGC).  See id. § 2710(a)(2), (b)-(c).  Importantly, Class II 

gaming “cannot be regulated by the State,” Oneida Tribe of Indians of Wis. v. 

Wisconsin, 951 F.2d 757, 759 (7th Cir. 1991), and “may be conducted in Indian 

country without a tribal-state compact,” Seneca-Cayuga Tribe of Okla. v. NIGC, 

327 F.3d 1019, 1023 (10th Cir. 2003).  

In contrast, Class III gaming requires not only a tribal gaming ordinance and 

approval from the NIGC, but also an IGRA “compact” with the State in which the 

gaming will occur.  See, e.g., 25 U.S.C. § 2710(d) (addressing Class III gaming); 

Michigan v. Bay Mills Indian Cmty., 695 F.3d 406, 410 (6th Cir.), petition for cert. 

filed, No. 12-515 (U.S. Oct. 23, 2012).  IGRA limits what topics may be addressed 

in such a Class III compact.  25 U.S.C. § 2710(d)(3)(C).  These include, for 
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example, “the application of the criminal and civil laws and regulations of the 

Indian tribe or the State that are directly related to, and necessary for, the licensing 

and regulation of such activity,” id. § 2710(d)(3)(C)(i), and “standards for the 

operation of such activity and maintenance of the gaming facility, including 

licensing,” id. § 2710(d)(3)(C)(vi).  The Sault Tribe and the State of Michigan 

entered into a Class III compact in 1993.  R.1-1, pp.19-33 (Compact).   

2. Section 20 and lands acquired after 1988 

IGRA recognizes tribal authority to conduct and regulate gaming on any 

land held in trust for a tribe on October 17, 1988, when IGRA was enacted.  As to 

land taken into trust after 1988, Section 20(a) of IGRA, 25 U.S.C. § 2719(a), 

generally prohibits gaming unless the land is within or contiguous to a reservation 

maintained for the tribe at or before that date.2  There are, however, exceptions to 

that rule.   

Three of the statutory exceptions deal with specific situations in which it 

would be inequitable to apply the normal rule, because some legal anomaly 

prevented a tribe from having particular land recognized as part of its reservation 

lands in 1988.  They apply where land is taken into trust as part of:  (i) a settlement 

                                           
2  The Secretary of the Interior has general, discretionary authority to take land into 
trust for a tribe at any time under the Indian Reorganization Act, 25 U.S.C. § 465.  
In addition, federal statutes—such as MILCSA—sometimes authorize or require 
the Secretary to take land into trust for particular tribes under specified 
circumstances.  
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of a tribal land claim; (ii) creation of a tribe’s “initial reservation,” after the tribe 

has been federally recognized through the modern administrative acknowledgment 

process; or (iii) the “restoration of lands” for a tribe whose official federal 

recognition lapsed or was terminated but was then “restored,” typically by special 

statute or court order.  25 U.S.C. § 2719(b)(1)(B)(i)-(iii).  Because these provisions 

deal with special situations in which land not actually taken into trust until later 

should in fairness be treated the same as reservation land held by other tribes in 

1988, they are often referred to as IGRA’s “equal footing” exceptions.  See, e.g., 

Mem. from Secretary of the Interior Ken Salazar to Assistant Secretary—Indian 

Affairs, Decisions on Indian Gaming Applications, 2 (June 18, 2010) (Salazar 

Memo).3 

The final Section 20 exception, set out in Section 2719(b)(1)(A), is different.  

It may be invoked by any tribe to permit gaming on any land, not part of or 

contiguous to a previously recognized reservation, that the Secretary is willing to 

take into trust.  To satisfy it, however, the Secretary must determine that using the 

                                           
3  For ease of reference, copies of Interior Department materials cited in this 
discussion are reproduced in the addendum to this brief.  As one commentator 
explains about the land-claim exception, “Congress was cognizant of the need to 
put tribes with legitimate land claims on an equal footing with other tribes and to 
treat lands acquired in settlement of such claims (whether the original lands or 
lands in lieu of the original lands) as eligible for gaming since the original lands 
would have been eligible had they not been illegally alienated.”  Boylan, 
Reflections on IGRA 20 Years After Enactment, 42 Ariz. St. L.J. 1, 11 (2010). 
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off-reservation land for gaming (i) “would be in the best interest of the Indian tribe 

and its members” and (ii) “would not be detrimental to the surrounding 

community.”  25 U.S.C. § 2719(b)(1)(A).  The governor of the State in which the 

land is located must then “concur[] in the Secretary’s determination.”  Id.  This 

provision—broad in its potential implications, although until recently rarely 

successfully invoked—is often referred to as Section 20’s “‘two part’ 

determination” or “off-reservation” exception.  See, e.g., Salazar Memo 2 

(describing “tribal requests that ‘off-reservation’ lands be taken into trust for 

potential gaming purposes”); Mem. from Assistant Secretary—Indian Affairs 

Larry Echo Hawk to Jerry Brown, Governor of California, 46, 48 n.118 (Sept. 1, 

2011) (Echo Hawk Memo); Mem. from Assistant Secretary—Indian Affairs to All 

Regional Directors, Bureau of Indian Affairs, Guidance for Processing 

Applications to Acquire Land in Trust for Gaming Purposes 1-2 (June 13, 2011). 

D. The Tribe’s Class III Gaming Compact 

In 1993, the Tribe entered into an IGRA Class III gaming compact with the 

State of Michigan.  R.1, p.4 (Compl. ¶19); R. 1-1, pp.19-33 (Compact).  Six other 

Michigan tribes signed “virtually identical” compacts at the same time.  Grand 

Traverse Band of Ottawa & Chippewa Indians v. Office of U.S. Att’y for W.D. of 

Mich., 369 F.3d 960, 962 (6th Cir. 2004); Michigan Gaming Control Board, 

Tribal-State Compacts in Michigan, http://www.michigan.gov/mgcb/0,1607,7-120-
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1380_1414_2182---,00.html; see also Sault Ste. Marie Tribe of Chippewa Indians 

v. Engler, 93 F. Supp. 2d 850, 851-852 (W.D. Mich. 2000) (describing lawsuit by 

tribes ultimately resulting in consent judgment and negotiation of compacts). 

The parties entered into the Compact to provide “for Class III gaming on 

Indian lands of the Tribe in Michigan” and to “recognize the State’s interest in the 

establishment by the Tribe of rules for the regulation of Class III gaming operated 

by the Tribe.”  R.1-1, pp.20, 21 (Compact § 1(C), (G)).  Section 4, for example, 

imposes detailed requirements governing the conduct of Class III gaming, 

including rules with respect to gaming employees, gaming records, and required 

notices with respect to Class III card games.  Id. pp.23-27.  The Tribe currently 

operates five modest Class III casinos on tribal lands in relatively remote and 

sparsely populated areas of the Upper Peninsula of Michigan.  See R.1, p.5 

(Compl. ¶22).  The net income from these operations funds a substantial portion of 

the governmental services the Tribe provides to its 40,000 members.  See 25 

U.S.C. §§ 2710(b)(2)(B), (d)(1)(A)(ii) (limiting uses of gaming income).4   

Section 9 of the Compact, which the State invokes here, is quoted in full in 

Point A above.  Under the heading “Off-Reservation Gaming,” it provides that 

“[a]n application to take land in trust for gaming purposes pursuant to § 20 of 

                                           
4  Unlike some other tribes, the Sault Tribe has never had—and does not anticipate 
ever having—sufficient gaming income to make per capita distributions to its 
members.   
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IGRA (25 U.S.C. § 2719) shall not be submitted to the Secretary of the Interior in 

the absence of a prior written agreement” with other Michigan tribes “to share in 

the revenue of the off-reservation gaming facility that is the subject of the § 20 

application.”  R.1-1, p.30 (Compact § 9). 

E. The Michigan Indian Land Claims Settlement Act 

In 1997—nine years after IGRA was enacted, and four years after the State 

and the Tribe entered into the Compact—Congress enacted MILCSA.5  That 

statute provides for the division and future use of funds appropriated by Congress 

to settle judgments rendered against the United States by the Indian Claims 

Commission based on land claims brought by the Sault Tribe and several other 

Michigan tribes.  See generally Bay Mills, 695 F.3d at 410.   

Section 108(a) of MILCSA authorizes the establishment of a “Self-

Sufficiency Fund,” administered by the Tribe’s Board of Directors, to receive the 

Tribe’s share of the judgment funds.  Section 108(c) permits the Board to expend 

the Fund’s investment income for a variety of purposes, including “consolidation 

or enhancement of tribal lands.”  Section 108(f) provides that any land purchased 

by the Tribe using Fund income “shall be held in trust by the Secretary [of the 

Interior] for the benefit of the tribe.”  As a practical matter, that statutory mandate 

can be implemented only by the Tribe tendering title to the land to the Secretary, 
                                           
5  For ease of reference, relevant provisions of MILCSA are included in the 
addendum to this brief. 
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explaining how it was acquired and why the Secretary is required to take it into 

trust.  See 25 C.F.R. § 151.3(a) (requiring Secretary’s approval for trust status, 

even where acquisition is mandatory).    

Once acquired in trust, land purchased by the Tribe under MILCSA becomes 

part of the Tribe’s “Indian lands” for purposes of IGRA.  See 25 U.S.C. § 2703(4).  

It is a separate question whether land so acquired, having been taken into trust after 

1988, is eligible for IGRA gaming under Section 20’s exception for land taken into 

trust as part of “a settlement of a land claim.”  Id. § 2719(b)(1)(B)(i). 

F. The Tribe’s Agreement With The City Of Lansing 

In January 2012, the Tribe entered into the Comprehensive Development 

Agreement with the City of Lansing to acquire, in two stages, related parcels of 

land within the City, with the objective of developing first a temporary gaming 

facility and then a permanent “showcase” casino.  R.1-4, p.94.  The Tribe agreed to 

take the steps necessary to establish its legal right to conduct gaming on the 

Lansing property, including tendering title to the land to the Secretary of the 

Interior to be held in trust for the Tribe, as required by MILCSA.  See id. pp.88-89, 

107, 108, 110.  Under the CDA, the Tribe could choose to conduct either Class III 

or Class II gaming.   

The Tribe’s Board of Directors adopted a resolution approving the CDA, 

recognizing that MILCSA “create[d] a valuable and unique opportunity for the 
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Tribe to engage in economic development opportunities that will be of substantial 

benefit to the Tribe and to the tribal community.”  R.1-3, p.84 (Resolution).  Under 

the CDA, the Tribe will lose its contractual right (and default on its obligation) to 

pursue that opportunity if it cannot establish its gaming rights and close on the 

second Lansing parcel by January 1, 2017.  See R.1-4, p.111 (§ 5.1.1).   

At the time the State filed its complaint, the Tribe had not yet acquired any 

of the Lansing property.  See R.1, p.5-6 (Compl. ¶26).  On November 1, 2012, the 

Tribe completed the purchase of the initial parcel covered by the CDA. 

G. Proceedings Below 

On September 7, 2012, the State filed this suit against the Tribe and the 

members of its Board of Directors.  Counts 1-3 of the complaint allege, in effect, 

that a MILCSA trust submission would violate Section 9 of the Compact.  R.1, 

pp.7-12 (Compl. ¶¶35-59).  Count 4 alleges that the Lansing property, if acquired 

in trust, would not come within any exception for land taken into trust after 1988, 

and “[i]f the Tribe operates Class III gaming on the [Lansing] property it will 

therefore violate 25 U.S.C. §2719.”  Id. p.12 (¶¶60-63).  Counts 5 and 6 (since 

dismissed) alleged violations of state law.  Id. pp.13-15 (¶¶64-75).  The complaint 

candidly states that Counts 4-6 “may not yet be ripe for adjudication.”  Id. p.12. 

The State moved for a preliminary injunction “prohibiting Defendants from 

applying in violation of the compact to have the [Lansing property] taken into trust 
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for gaming purposes.”  R.2, p.152 (PI Mot.).  It argued (R.3, p.163 (PI Br.)) that it 

was entitled to an injunction under a provision of the IGRA subsection that 

addresses Class III gaming compacts, 25 U.S.C. § 2710(d):   

(7) (A)  The United States district courts shall have jurisdiction 
over— 
… 

(ii)  any cause of action initiated by a State or Indian tribe to enjoin a 
class III gaming activity located on Indian lands and conducted in 
violation of any Tribal-State compact entered into under paragraph (3) 
that is in effect[.] 

25 U.S.C. § 2710(d)(7)(A).  

In response, the Tribe argued that the State had not carried its burden under 

the traditional equitable factors governing preliminary relief.  R.9, pp.371-382 (PI 

Opp.).  It contended that the State was unlikely to succeed on the merits because 

the Tribe and its individual directors were immune from suit; Counts 4-6 were 

unripe; and Counts 1-3 failed to state a claim, id. pp.375-377, and that each 

remaining factor also weighed against relief, id. pp.377-382.  The Tribe also 

moved to dismiss the complaint, for the same reasons the State could not show 

likely success on the merits.  R.10 (MTD), R.11 (MTD Br.). 

In an opinion and order issued on March 5, 2013, the district court first held 

that Section 2710(d)(7)(A)(ii) abrogated the Tribe’s immunity from suit.  R.37, 

pp.847-852.  It dismissed the case against the individual defendants without 

prejudice, id. pp.852-853, and dismissed Counts 5 and 6 as concededly unripe, id. 
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p.853.  Ignoring, however, the State’s identical concession as to Count 4, the court 

summarily held that count ripe.  Id.  

As to preliminary relief, the court held that the State’s case satisfied the 

traditional standards for relief.  R.37, pp.854-862.  It reasoned the State was likely 

to succeed in establishing, for purposes of Counts 1-3, that Section 9 applies to the 

Tribe’s planned MILCSA submission, id. p.858, and that without preliminary relief 

the State would suffer “irreparable injury” because it would lose “the bargained for 

position” allegedly reflected in Section 9, id. pp.858-859.  Without addressing the 

harm imposed on the Tribe by the preliminary injunction, the court suggested that 

third parties might be affected by the Tribe’s legal positions or the possibility of 

Class III gaming on the Lansing property.  Id. pp.860-861.  And it declared that the 

public interest generally favored compact enforcement.  Id. p.861.  On these 

grounds, the court entered an injunction barring the Tribe “during the pendency of 

this action from applying to have the [Lansing] property taken into trust” without 

an inter-tribal revenue sharing agreement.  Id. p.863.   

SUMMARY OF ARGUMENT 

 1.   The State is unlikely to succeed on the merits of its claims. 

 a.   As a threshold matter, Congress has not abrogated the Tribe’s 

sovereign immunity from these claims.  The only potential abrogation cited by the 

State and the district court is 25 U.S.C. § 2710(d)(7)(A)(ii), which permits suit by a 
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State “to enjoin a class III gaming activity located on Indian lands and conducted 

in violation of any Tribal-State compact.”  By its terms, that provision does not 

apply to the State’s claims.   

Counts 1-3 seek to enjoin the Tribe from making a submission to the 

Secretary of the Interior explaining why MILCSA requires that she hold title to the 

Lansing property in trust.  That is not the same as enjoining “class III gaming 

activity.”  The district court concluded that IGRA abrogates tribal immunity for 

any suit alleging that potential Class III gaming would, if it occurred, violate a 

compact.  That reasoning disregards the statutory text and familiar canons of 

construction.  It is particularly faulty here, where the Tribe could choose to use the 

Lansing property for only Class II gaming, which could not violate its Compact 

with the State at all. 

In addition, none of the State’s claims (including Count 4) seeks to enjoin 

any activity “located on Indian lands.”  The Lansing property is not yet Indian 

land.  Indeed, the main goal of the State’s suit is to prevent the Tribe from taking 

the steps necessary to secure recognition of that status.  But activity on Indian 

lands is a textual prerequisite to the abrogation of tribal immunity under Section 

2710(d)(7)(A)(ii).  That conclusion both flows from the plain text of the statute and 

finds support in recent precedent of this Court.   
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Finally, the district court’s alternative ground for asserting jurisdiction is 

also unsustainable.  The court concluded that the State may use Section 

2710(d)(7)(A)(ii) as an indirect basis for blocking a MILCSA trust submission by 

seeking to enjoin Class III gaming at the Tribe’s existing casinos in the Upper 

Peninsula of Michigan.  That draconian threat finds no support in IGRA, as there is 

no allegation that the existing gaming is being conducted in violation of the 

Compact.  Nothing supports the contention that an alleged violation of Section 9 

with respect to the Lansing site could permit the State to proceed against gaming 

that is conducted in compliance with the Compact elsewhere in the State. 

b.   The State is also unlikely to succeed on Count 4—which alleges that 

IGRA Section 20 would not permit Class III gaming on the Lansing property—

because that count is jurisdictionally unripe.  The State flagged this problem in its 

own complaint, and expressly declined to contest the point below.  The district 

court’s conclusory holding to the contrary is inconsistent with precedent from the 

Supreme Court and this Court.   

c. Finally, the State has not carried its burden of showing a likelihood of 

success on the merits.  Neither the State nor the district court made any showing or 

holding with respect to Count 4.  As to Counts 1-3, Section 9 of the Compact is 

best read to apply only to applications to take land into trust in conjunction with a 

two-part determination under IGRA Section 20(b)(1)(A).  That construction 
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follows from Section 9’s repeated references to “off-reservation” gaming and 

facilities, which apply only to proposed two-part determinations under Section 

20(b)(1)(A).  It is confirmed by another provision of the Compact, prior litigation 

involving that provision, and the position previously taken, before Congress, about 

the meaning of this provision by the State itself. 

In any event, an “application to take land in trust for gaming purposes 

pursuant to § 20” can only be one that (i) invokes the Secretary’s discretion and 

thus requires the Secretary to (ii) consider the purpose of the proposed acquisition 

and (iii) make some evaluation under Section 20.  A mandatory trust submission 

under MILCSA meets none of these tests. 

 2.   The remaining equitable factors also weigh decidedly against a 

preliminary injunction.  The State made no real effort to show that it would suffer 

irreparable injury, contending that no such showing was required.  The district 

court nonetheless held that the State had established a sufficient risk of harm, 

reasoning that preliminary relief was necessary to enforce Section 9.  The court’s 

reasoning ignores, among other things, that the State’s interest in enforcement can 

be fully vindicated if the State can ultimately show a right to permanent relief.  A 

general interest in compact enforcement is no basis for restraining the Tribe from 

engaging in otherwise lawful (indeed, legally mandated) conduct before the State 

has actually established any right to relief.   
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 Nor do the balance of equities or the public interest favor relief.  A 

preliminary injunction, while unnecessary to protect the State’s interests, will 

impose substantial burdens on the Tribe, significantly threatening its ability to 

fulfill its obligation to secure trust status for the first parcel of Lansing property by 

January 1, 2017—less than four years from now.  The district court ignored this 

concrete burden on the Tribe, instead focusing entirely on alleged third-party 

interests that are at best remote and speculative. 

 As to the public interest, the district court again ignored considerations 

weighing against relief, reasoning only that the public has a general interest in 

compact enforcement.  That reasoning both wrongly assumes the answer to the 

merits question of what the Compact permits and overlooks the critical distinction 

between preliminary and permanent relief.   

 3.   Even if the State were entitled to preliminary relief, the district court’s 

injunction would have to be modified.  In prohibiting the Tribe from making a 

MILCSA trust submission at all, the court overlooked the Tribe’s ability to use the 

Lansing property for Class II rather than Class III gaming and thus, at a minimum, 

the injunction improperly goes beyond the boundaries of the only jurisdictional 

ground and claims asserted by the State, and relied on by the district court, as the 

legal basis for relief.   
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STANDARDS OF REVIEW 

“A plaintiff seeking a preliminary injunction must establish that he is likely 

to succeed on the merits, that he is likely to suffer irreparable harm in the absence 

of preliminary relief, that the balance of equities tips in his favor, and that an 

injunction is in the public interest.”  Winter v. NRDC, Inc., 555 U.S. 7, 20 (2008).  

A “preliminary injunction is an extraordinary remedy involving the exercise of a 

very far-reaching power, which is to be applied only in [the] limited circumstances 

which clearly demand it.”  Leary v. Daeschner, 228 F.3d 729, 739 (6th Cir. 2000) 

(internal quotation marks omitted).  This “extraordinary remedy … may only be 

awarded upon a clear showing that the plaintiff is entitled to such relief.”  Winter, 

555 U.S. at 22. 

In reviewing the grant of a preliminary injunction, this Court “assess[es] the 

underlying legal conclusions de novo,” including “giv[ing] fresh review to the 

district court’s legal conclusions regarding a plaintiff’s likelihood of success on the 

merits.”  Northeast Ohio Coal. for Homeless v. Husted, 696 F.3d 580, 591 (6th Cir. 

2012).  The Court reviews “the ultimate decision to issue the injunction” for abuse 

of discretion, id., while remaining “mindful that a preliminary injunction is an 

‘extraordinary’ form of relief” and the proponent “has the ‘burden of proving that 

the circumstances clearly demand it,’” Service Emps. Int’l Union Local 1 v. 

Husted, 698 F.3d 341, 344 (6th Cir. 2012).   
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Similarly, while this Court reviews the scope of injunctive relief for abuse of 

discretion, see Wedgewood Ltd. P’ship I v. Township of Liberty, 610 F.3d 340, 349 

(6th Cir. 2010) (permanent injunction), because “equitable relief is an 

extraordinary remedy to be cautiously granted,” the law requires that “relief should 

be strictly tailored to accomplish only that which the situation specifically 

requires,” Aluminum Workers Int’l Union, AFL-CIO, Local Union No. 215 v. 

Consolidated Aluminum Corp., 696 F.2d 437, 446 (6th Cir. 1982); see Williams v. 

Owens, 1991 WL 128775, at *3 (6th Cir. July 16, 1991) (“An injunction should be 

narrowly tailored to give only the relief to which the plaintiff is entitled.”); 

Faiveley Trans. Malmo AB v. Wabtec Corp., 559 F.3d 110, 119 (2d Cir. 2009) 

(similar). 

ARGUMENT 

I. THE STATE HAS NOT SHOWN IT IS LIKELY TO SUCCEED ON THE MERITS 

Preliminary injunctive relief requires, to begin with, a “strong” showing of 

likely success on the merits.  Jolivette v. Husted, 694 F.3d 760, 765 (6th Cir. 

2012).  Success must be “likely,” not merely “possible.”  Summit County 

Democratic Cent. & Exec. Comm. v. Blackwell, 388 F.3d 547, 551 (6th Cir. 2004).   

The State has not met that burden in this case.  The State is not likely to 

succeed on any of its claims, because the Tribe’s sovereign immunity bars all of 

them.  It is further unlikely to succeed on Count 4 because that count is jurisdic-
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tionally unripe—a point the State did not contest in the district court.  Finally, as to 

the merits, the State is unlikely to prevail on its argument that Section 9 of the 

Compact applies to the Tribe’s proposed MILCSA trust submission, and it has 

advanced no argument about Count 4 at all.  The district court’s contrary 

conclusions cannot withstand review.   

A. The State’s Claims Are Barred By Tribal Sovereign Immunity 

1. IGRA’s authorization of suits to enjoin Class III gaming on 
Indian lands does not authorize the State’s suit to bar a 
MILCSA trust submission 

“[A]n Indian tribe is subject to suit only where Congress has authorized the 

suit or the tribe has waived its immunity.”  Kiowa Tribe of Okla. v. Manufacturing 

Techs., Inc., 523 U.S. 751, 754 (1998); see Bay Mills, 695 F.3d at 413-414.  Far 

from waiving immunity in connection with the Compact, the Tribe expressly 

reserved it—as did the State.  R.1-1, p.29 (Compact § 7(B)).  And any purported 

congressional abrogation of the Tribe’s immunity must be evaluated using “two 

well-established principles of statutory construction:  that Congress may abrogate a 

sovereign’s immunity only by using statutory language that makes its intention 

unmistakably clear, and that ambiguities in federal laws implicating Indian rights 

must be resolved in the Indians’ favor.”  Florida v. Seminole Tribe of Fla., 181 

F.3d 1237, 1242 (11th Cir. 1999); see Bay Mills, 695 F.3d at 413-416. 
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In this case, the State and the district court have relied on the abrogation of 

tribal immunity included within the IGRA provision addressing the joint regulation 

of Class III gaming through tribal-state compacts.  That provision, 25 U.S.C. 

§ 2710(d)(7)(A)(ii), gives district courts jurisdiction over “any cause of action 

initiated by a State … to enjoin a class III gaming activity located on Indian lands 

and conducted in violation of any Tribal-State compact entered into under 

paragraph (3) that is in effect.”  That “narrow” abrogation of immunity, Seminole 

Tribe, 181 F.3d at 1242, does not apply here. 

i. Not a suit to enjoin Class III gaming 

To begin with, Counts 1-3 are not “cause[s] of action … to enjoin a class III 

gaming activity.”  25 U.S.C. § 2710(d)(7)(A)(ii).  Instead, the State seeks to enjoin 

the Tribe from tendering title to the Lansing property to the Secretary for trust 

acquisition under MILCSA, on the theory that such a submission would violate 

Section 9 of the Tribe’s Compact with the State.  It asks for (1) a declaration that 

“any submission … of an application to the United States to have the [Lansing] 

property taken into trust violates the Compact” and (2) an injunction barring the 

Tribe “from submitting such an application until … the Tribe has complied with 

§ 9 of its compact.”  R.1, pp.9-12 (Compl.).  The preliminary injunction entered by 

the district court speaks in the same terms.  R.37, p.863. 
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As a matter of plain meaning, “submission … of an application” to the 

Secretary of the Interior, seeking action pursuant to a federal statute (MILCSA) 

having nothing to do with gaming, is not “a class III gaming activity.”  The relief 

sought by the State and granted by the district court thus falls outside the express 

terms of Section 2710(d)(7)(A)(ii).  Where, as here, “statutory language is 

unambiguous, ‘the judicial inquiry is at an end, and the plain meaning of the text 

must be enforced.’”  Deutsche Bank Nat’l Trust Co. v. Tucker, 621 F.3d 460, 463 

(6th Cir. 2010). 

This straightforward textual point is reinforced by at least three familiar 

principles of statutory construction.  First, any “abrogation of tribal immunity 

‘cannot be implied but must be unequivocally expressed.’”  Bay Mills, 695 F.3d at 

414 (quoting Santa Clara Pueblo v. Martinez, 436 U.S. 49, 58 (1978)); see also 

Lane v. Pena, 518 U.S. 187, 192 (1996) (any waiver of immunity “will be strictly 

construed, in terms of its scope, in favor of the sovereign”); Sossamon v. Texas, 

131 S. Ct. 1651, 1658 & n.4 (2011) (applying Lane principle to waiver of state 

immunity and noting that it “flows logically from the requirement that consent be 

‘unequivocally expressed’”).  Second, an abrogation of sovereign immunity for 

one type of relief does not extend to others.  See, e.g., Sossamon, 131 S. Ct. at 

1658.  Third, under the Indian canon of construction, any ambiguity in Section 

2710(d)(7)(A)(ii) must be resolved in favor of the Tribe.  Seminole Tribe, 181 F.3d 
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at 1242 (applying principle to this provision); see also, e.g., Montana v. Blackfeet 

Tribe of Indians, 471 U.S. 759, 766 (1985) (general rule). 

The district court reasoned that it could assert jurisdiction under Section 

2710(d)(7)(A)(ii) because “this action seeks to prevent the Sault Tribe’s plans for 

Class III gaming in Lansing,” which the State claims “would … necessarily violate 

Section 9 of the Compact” if and when it ever occurred, because the trust status of 

the Lansing land at that time would be traceable back to the Tribe’s having filed a 

MILCSA trust submission without first having secured a revenue-sharing 

agreement.  R.37, p.848 (Op. & Order) (emphasis added).  The “core jurisdictional 

dispute,” in the court’s view, was whether IGRA allows a court to review “a 

claimed breach of a current compact as long as the State’s objective is to stop 

prospective Class III gaming on prospective Indian lands.”  Id. p.849 (emphasis 

added).  It concluded that Section 2710(d)(7)(A)(ii) “requir[es] only that the 

ultimate purpose of the lawsuit be to enjoin Class III gaming activity on Indian 

lands in violation of a currently effective compact.”  Id. (emphasis added).   

That attenuated reasoning and broad conclusion cannot be reconciled with 

the plain text of Section 2710(d)(7)(A)(ii), particularly in light of the governing 

principles of construction highlighted above.  Jurisdictional provisions and 

abrogations of sovereign immunity may not be extended back along a chain of 

potential causation, permitting a suit that does not satisfy their express conditions 
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to proceed on the theory that its “objective” or “ultimate purpose” amounts to the 

same thing in the end.   

That is especially clear in this case because, in asserting authority to 

entertain the State’s effort “to stop prospective Class III gaming” (R.37, p.849) on 

the Lansing property, the district court has asserted jurisdiction over a case and 

entered an order that has much broader, and plainly unauthorized, effects.  The 

court’s injunction bars the Tribe from even informing the Secretary of a land 

purchase made with income from the Tribe’s Self-Sufficiency Fund under 

MILCSA—a purchase that imposes on the Secretary a federal statutory obligation, 

wholly independent of IGRA, to accept title to the land and hold it in trust for the 

Tribe.  See Statement Point E, supra.  And it proceeds on the premise that the Tribe 

may be barred from asking the Secretary to comply with that obligation because 

the State is entitled to head off any possibility of future Class III gaming in 

violation of the Tribe’s Compact (R.37, p.849), even though the Tribe could also 

use the land, once in trust, for Class II gaming, which by definition could not 

violate the Class III Compact.  See Statement Point C.1, supra; Part III, infra. 

Section 2710(d)(7)(A)(ii) does not abrogate the Tribe’s immunity from the 

State’s effort to enjoin the Tribe from making a submission to the Secretary, 

explaining how the Lansing property was acquired and why MILCSA requires the 

Secretary to hold the property in trust.  It follows that the State is not likely to 
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succeed on Counts 1-3 of its complaint.  See Bonnell v. Lorenzo, 241 F.3d 800, 824 

(6th Cir. 2001) (immunity defense could establish that plaintiff failed to show 

likelihood of success). 

ii. No Indian lands 

The foregoing analysis does not apply to Count 4 of the State’s complaint, 

which on its face does request an injunction barring any future Class III gaming on 

the Lansing property.  See R.1, p.13.6  All the State’s claims, however, fail to 

satisfy another condition for abrogation under IGRA, because none of them relates 

to any activity presently “located on Indian lands.”  25 U.S.C. § 2710(d)(7)(A)(ii).  

As relevant here, the term “Indian lands” under IGRA includes any land “within 

the limits of any Indian reservation” or “title to which is … held in trust by the 

United States.”  Id. § 2703(4).  The Lansing property is not yet either part of a 

reservation or held in trust.  Indeed, the main goal of the State’s suit—and the 

effect of the district court’s injunction—is to block the Tribe from even presenting 

to the Secretary the Tribe’s legal claim for trust status under MILCSA.  Because all 

the State’s claims focus solely on the Lansing property and that property is not yet 

“Indian land[],” Section 2710(d)(7)(A)(ii) by its terms does not apply. 

                                           
6  The plaintiff in Arizona v. Tohono O’odham Nation, a case on which the district 
court relied (R.37, pp.849-850), likewise sought “[a]n injunction prohibiting … 
gaming activities on the” property at issue.  Compl. 15 (Dkt. 1), No. 2:11-cv-296 
(D. Ariz. Feb. 14, 2011). 
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The district court reasoned that one element of Section 2710(d)(7)(A)(ii)—

alleged violation of a Class III compact “that is in effect”—“plainly includes a 

temporal requirement”; that the provision’s other elements, including “located on 

Indian lands,” do not; and that the provision therefore requires only that the 

“ultimate purpose” of a suit be “to enjoin Class III gaming activity on Indian 

lands.”  R.37, p.849.  That, however, is hardly “the most natural reading” (id.) of 

the text.  On the contrary, the terms “enjoin,” “activity,” “located,” and 

“conducted” all refer most naturally to some present, ongoing action or state of 

affairs.  A provision permitting suits to enjoin activity “located on Indian lands” 

most naturally refers to some activity located there now.   

Even if the phrase could bear the atemporal meaning assigned to it by the 

district court, it must be given the temporal meaning instead—not only because it 

is more natural, but because of applicable canons of construction requiring that any 

abrogation of tribal immunity be “‘unequivocally expressed,’” Bay Mills, 695 F.3d 

at 414 (quoting Santa Clara Pueblo, 436 U.S. at 58), and that any ambiguity be 

resolved in favor of the Tribe, Seminole Tribe, 181 F.3d at 1242.  Finally, although 

the district court viewed its construction as making “practical sense” by allowing 

efficient enforcement of Class III compacts (R.37, p.850), the “‘short answer is 

that Congress did not write the statute that way.’”  Corley v. United States, 556 

U.S. 303, 315 (2009); see Bay Mills, 695 F.3d at 412 (rejecting invitation to ignore 
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jurisdictional limitations, “cut to the chase,” and resolve the parties’ underlying 

legal dispute).   

This faithful construction of the “Indian lands” requirement also draws 

support from Bay Mills.  There, the State and a competing Indian tribe sought to 

stop operation of a Class III casino that the Bay Mills Indian Community had 

opened on land in Vanderbilt, Michigan.  695 F.3d at 409-410.  The parties agreed 

that the land was not held in trust for the Tribe, id. at 413, but disputed whether it 

otherwise qualified as “Indian lands” under IGRA and therefore whether operation 

of a Class III casino violated Bay Mills’ compact with the State, id. at 411-412.  

The Court held that Section 2710(d)(7)(A)(ii) did not allow the courts to entertain 

the claim of a compact violation, because the plaintiffs’ “express[] alleg[ation] that 

the Vanderbilt casino is not located on Indian lands” was enough to “defeat their 

argument that [IGRA] supplies jurisdiction.”  695 F.3d at 412.  That reasoning 

supports a similar rejection of the State’s jurisdictional argument here.    

In addition, Bay Mills held that the plaintiffs could not rely on IGRA’s 

abrogation of immunity to pursue a claim that the Vanderbilt land, even if it 

qualified as “Indian lands” under IGRA, did not come within any of the exceptions 

to Section 20’s general bar on gaming on post-1988 land.  695 F.3d at 413.  That 

bar, the Court explained, applies only to land acquired in trust after 1988, and all 

agreed the land at issue was not in trust.  Id.  The same reasoning precludes 
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reliance on Section 2710(d)(7)(A)(ii) in this case, where the land is likewise not 

yet in trust, to abrogate the Tribe’s sovereign immunity from the Section 20 claim 

advanced in Count 4 of the State’s complaint.   

The district court sought to distinguish Bay Mills on the ground that there the 

State alleged the casino “never would be” on Indian lands, whereas “this case 

involves a stated intention to have the land at issue … taken into trust … for 

eventual Class III gaming.”  R.37, pp.851-852.  That distinction does not apply to 

Bay Mills’ holding rejecting jurisdiction over the State’s Section 20 claim, which 

was expressly predicated on an alternative allegation that the Vanderbilt casino 

was on “Indian lands.”  695 F.3d at 413.  To the extent it reflects a distinction 

between the facts here and those in Bay Mills with respect to the State’s claims of 

Compact violations, nothing in Bay Mills suggests that this Court’s jurisdictional 

analysis depended on anything other than the State’s allegations concerning the 

status of the land at the time that jurisdiction was invoked.   

In any event, Bay Mills only provides further support for the Tribe’s position 

in this case.  In the end, assessment of the jurisdictional arguments here requires 

only straightforward application of Section 2710(d)(7)(A)(ii), whose plain terms 

are consistent with and reinforced by applicable canons of statutory construction. 
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2. The district court’s alternative rationale for abrogating the 
Tribe’s immunity is unfounded   

The district court concluded in the alternative that the State could proceed 

under Section 2710(d)(7)(A)(ii) by seeking “to enjoin existing gaming at the Sault 

Tribe’s casinos in the Upper Peninsula of Michigan.”  R.37, p.852.  It reasoned that 

if making a MILCSA trust submission with respect to the Lansing property would, 

as the State contends, “violate the forward looking provisions of Section 9 of the 

Compact,” then that breach could properly be held to render unlawful any gaming 

conducted under the Compact, even at other sites.  Id.  A dispute over whether or 

not the MILCSA submission was covered by Section 9 would thus put “properly in 

jeopardy” not only the Tribe’s ultimate ability to  conduct Class III gaming in 

Lansing at some point in the future, but its present right to continue conducting its 

otherwise concededly lawful Class III operations on existing lands elsewhere in the 

State.  Id.   

That is incorrect.  Section 2710(d) of IGRA permits a tribe to conduct 

“Class III gaming activities” on Indian lands if they are “authorized by [a tribal] 

ordinance or resolution,” “located in a State that permits such gaming for any 

purpose,” and “conducted in the conformance with a Tribal-State compact.”  

25 U.S.C. § 2710(d)(1).  It authorizes suits by the State to enjoin “a class III 

gaming activity located on Indian lands” if that activity is “conducted in violation” 
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of the applicable compact.  Id. § 2710(d)(7)(A)(ii).  These related provisions are 

both site-specific and carefully confined to Class III gaming.   

The State has not suggested that the Tribe’s existing Class III operations 

depart in any way from any compact provision actually governing the “conduct[]” 

of Class III gaming.  See, e.g., R.1-1, pp.22-27 (Compact §§ 3-4) (addressing 

authorized games and regulation of Class III gaming).  If there were any alleged 

violation, it would justify only a suit to enjoin that violation wherever it was 

allegedly occurring.  The district court pointed to no authority for its assertion that 

an alleged Compact breach at one gaming site would permit a suit under Section 

2710(d)(7)(A)(ii) to enjoin concededly proper operations at another site.  A fortiori, 

that limited authorization cannot be used to enjoin lawful gaming at existing 

facilities on the basis of an alleged non-operational breach, involving only a 

potential trust submission relating to a separate site at which the Tribe is currently 

conducting no gaming at all.  That is particularly clear because, as noted above, 

even if the Tribe eventually succeeds in having the Lansing property taken into 

trust and establishing its right to game there, under its agreement with the City of 

Lansing the Tribe could choose to conduct only Class II gaming, thereby not 

implicating the Class III Compact at all.     

The proceedings and decision below make clear that the State and the 

district court are prepared to invoke this alternative theory if the primary grounds 
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they have advanced for asserting jurisdiction are rejected (as they should be).  See, 

e.g., R.37, pp.852-853 (addressing theory as to both immunity and ripeness).  That 

threat is avowedly designed to coerce compliance with an otherwise unsustainable 

order by holding hostage the flow of revenue from wholly lawful gaming that is 

essential to the Tribe’s governmental operations—operations on which the Tribe 

depends to provide basic governmental services to its tribal citizens.  To conserve 

judicial and party resources, and avoid imposing on the Tribe further litigation 

delays that could well be tantamount to depriving it of any opportunity to vindicate 

its rights under MILCSA and its agreement with Lansing, this Court should 

address the issue on this appeal, making clear that the proffered alternative theory 

provides no basis for proceeding with this suit.   

B. Count 4 Is Jurisdictionally Unripe 

Even if IGRA provided a basis for assertion of jurisdiction over the Tribe in 

this case, the State could not show any likelihood of success on Count 4 of its 

complaint because that count is jurisdictionally unripe.  The State itself suggested 

as much on the face of the complaint, and then expressly declined to contest the 

Tribe’s argument on the point throughout the proceedings below.  See, e.g., R.1, 

p.12 (“[The State includes Counts IV, V, and VI at this time for the purpose of 

ensuring they are preserved, while understanding that they may not yet be ripe for 

adjudication.]”); R.29, p.702 (MTD Reply) (pointing out that State had offered no 
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response to argument that Counts 4-6 were unripe); R.36, p.827 (Tr. 1/22/13) 

(State’s counsel informing district court that he was “not going to contest” the 

ripeness point).  The district court accepted the State’s concession as to Counts 5 

and 6 but declined it as to Count 4.  R.37, p.853.  The court’s conclusory 

discussion can be quoted in full: 

But Count IV is ripe to the extent it puts directly at issue a current 
controversy between the parties over the possible application of an 
IGRA Section 20 exception to the [Lansing] property that the Sault 
Tribe intends to have taken into trust.  This is an issue at the core of 
the parties’ current dispute and not subject to dismissal at this time.  In 
addition, Count IV would be the natural vehicle to implement the 
State’s alternative request to enjoin existing Class III gaming [on the 
Tribe’s current Indian lands] under the existing Compact, if such an 
alternative request is necessary to support jurisdiction. 

Id.  That reasoning—never advanced by the State itself—cannot support a 

conclusion that the State is likely to succeed on Count 4.   

When a claim is unripe, “‘federal courts lack subject matter jurisdiction.’”  

Dealer Computer Servs., Inc. v. Dub Herring Ford, 547 F.3d 558, 560 (6th Cir. 

2008).  Ripeness turns on two issues:  “(1) is the claim fit for judicial decision in 

the sense that it arises in a concrete factual context and concerns a dispute that is 

likely to come to pass? and (2) what is the hardship to the parties of withholding 

court consideration?”  Warshak v. United States, 532 F.3d 521, 525 (6th Cir. 2008) 

(en banc) (alterations and internal quotation marks omitted). 
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Count 4 alleges that “[e]ven if the Tribe is successful in obtaining trust status 

for some or all of the [Lansing] property, such property will not come within any 

of the exceptions listed in” Section 20 of IGRA (25 U.S.C. § 2719), and that “[i]f 

the Tribe operates Class III gaming on the [Lansing] property it will therefore 

violate” Section 20.  R.1, pp.12-13 (Compl. ¶¶62-63) (emphasis added).  It seeks 

declaratory and injunctive relief barring the Tribe from engaging in “Class III 

gaming on the [Lansing] property.”  Id. p.13.  That highly contingent claim is 

manifestly not ripe for judicial review.    

“A claim is not ripe for adjudication if it rests upon contingent future events 

that may not occur as anticipated, or indeed may not occur at all.”  Texas v. United 

States, 523 U.S. 296, 300 (1998) (internal quotation marks omitted).  Here, no 

gaming is occurring—or can occur—on the Lansing property now, and any future 

gaming is far down the road and “contingent on a number of factors.”  Id.  The 

Lansing property is not yet held in trust, and thus not even within the potential 

scope of IGRA.  Indeed, the Tribe has not even been able to tender title to the 

Secretary and explain to her why MILCSA requires her to hold the land in trust.  

Once the Tribe can make that submission, the administrative process necessary to 

determine whether the Secretary agrees with it will take months, if not years.  If the 

Secretary disagrees with the Tribe’s interpretation of MILCSA, the Tribe would 

need to litigate that issue, and prevail, before the land would be taken into trust.  
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Conversely, if the Secretary agrees with the Tribe, the State or others might well 

challenge that decision in court.  See, e.g., 25 C.F.R. § 151.12(b) (providing for 

public notice and waiting period after trust acquisition decisions, designed to 

permit the initiation of judicial challenges before the acquisition is made).   

Under these circumstances, proper resolution of the Section 20 question 

raised by Count 4 is certainly not “at the core of the parties’ current dispute.”  

R.37, p.853 (Op. & Order).  That dispute is over whether the State can prevent the 

Tribe from even submitting to the Secretary a claim that MILCSA requires her to 

hold the Lansing property in trust.  Only if and when the land is taken into trust 

will the Section 20 question actually be presented.  Moreover, even if that occurs, 

NIGC regulations will still require at least 120 days’ notice before the opening of 

any Class II or Class III gaming facility.  See 25 C.F.R. § 559.2(a).  And, finally, 

Count 4 challenges only the potential operation of a Class III facility on the 

Lansing property—which, as noted above, is not a foregone conclusion, because 

the Tribe could choose to offer only Class II gaming.  In sum, it is hard to see how 

Count 4 could more clearly “rest[] upon contingent future events.”  Texas, 523 

U.S. at 300. 

Moreover, if there is no “‘immediate adverse effect’” on a party, a case is 

“‘too remote and abstract an inquiry for the proper exercise of the judicial 

function.’”  Texas, 523 U.S. at 301.  Here, the State will face no hardship if 
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Count 4 is not addressed now.  At this point, any injury the State might someday 

suffer from Class III gaming on the Lansing property is wholly “speculative [and] 

may never occur.”  Kallstrom v. City of Columbus, 136 F.3d 1055, 1068 (6th Cir. 

1998).  In the meantime, the parties’ “‘abstract disagreement[]’” over how Section 

20 might apply to the Lansing property is patently insufficient to create a live 

controversy, presently justiciable by a federal court.  National Rifle Ass’n of Am. v. 

Magaw, 132 F.3d 272, 284 (6th Cir. 1997).     

C. The State Has Not Shown A Likelihood Of Success On The Merits 

Even if the State could overcome the bars of tribal immunity and ripeness, it 

has not established a sufficient likelihood of success on the merits of its claims to 

support the extraordinary relief of a preliminary injunction.  As to Count 4, the 

State naturally made no showing at all on the merits, because it did not believe that 

claim was ripe, and the district court did not address the merits of the count. 

As to Counts 1-3, the court held (R.37, pp.856-858) that the State had shown 

an adequate likelihood of success on its position that a MILCSA trust submission 

by the Tribe would be an “application to take land in trust for gaming purposes” 

within the meaning of Section 9 of the Compact: 

 SECTION 9. Off-Reservation Gaming.   

 An application to take land in trust for gaming purposes pursuant 
to § 20 of IGRA (25 U.S.C. § 2719) shall not be submitted to the 
Secretary of the Interior in the absence of a prior written agreement 
between the Tribe and the State’s other federally recognized Indian 
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Tribes that provides for each of the other Tribes to share in the revenue 
of the off-reservation gaming facility that is the subject of the § 20 
application. 

R.1-1, p.30.  That is not correct.   

Section 20 of IGRA does not provide authority to take land into trust, and it 

is thus not immediately clear what Section 9 means by “[a]n application to take 

land in trust for gaming purposes pursuant to § 20.”  As explained below, however, 

many trust applications are directed to the Secretary’s discretion and require a 

statement of purpose; and where that purpose is gaming the Secretary will require 

the applicant tribe to demonstrate that the land, once acquired, will be legally 

eligible for gaming under one of Section 20’s exceptions.  See Part I.C.2, infra.  In 

that light, any initial puzzlement over the meaning of Section 9 gives way to an 

understanding of what the drafters had in mind—or, at least, to a recognition that 

they could not have had in mind a submission to the Secretary invoking MILCSA’s 

mandatory trust provision, which requires no statement of purpose and no analysis 

under Section 20.  This Court could properly resolve the merits of this case in the 

Tribe’s favor on either of these grounds.  At a minimum, however, it should be 

clear the State has not shown a likelihood of success on the merits. 

1. Section 9 applies only to applications for two-part 
determinations under Section 20(b)(1)(A)   

Starting with the recognition that Section 9 must be directed to trust 

applications that—unlike a MILCSA submission—refer to or invoke some aspect 
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of Section 20, it quickly becomes clear that the relevant aspect is the discretionary, 

two-part determination process set out in Section 20(b)(1)(A).   

Section 9 is headed “Off-Reservation Gaming,” and addresses a “§ 20 

application” to operate an “off-reservation gaming facility.”  As discussed in Point 

C.2 of the Statement, in the Section 20 context, the term “off-reservation gaming” 

is often used to refer to gaming on land that a tribe has made, or seeks to make, 

eligible for gaming by seeking a two-part determination.  That process on its face 

permits gaming on any land taken into trust for a tribe after 1988, regardless of its 

location or whether it has any other relationship to the tribe.  The only conditions 

are that the Secretary determine that gaming on the land (i) would be in the best 

interest of the gaming tribe and its members and (ii) would not be detrimental to 

the surrounding community, and that “the Governor of the State in which the 

gaming activity is to be conducted concur[] in the Secretary’s determination.”  

25 U.S.C. § 2719(b)(1)(A).   

This general “off-reservation” exception under Section 20(b)(1)(A) is 

distinguished from the three specific “equal footing” exceptions set out in Section 

20(b)(1)(B)(i)-(iii), which apply only to particular situations involving particular 

types of tribes and particular lands.  See, e.g., Echo Hawk Memo 46, 48 n.118; 

Salazar Memo 1-2.  The equal-footing exceptions include, for example, land taken 

into trust as part of “the initial reservation of an Indian tribe acknowledged by the 
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Secretary under the Federal acknowledgment process”—hardly something that 

would be referred to as an “off-reservation” acquisition.  Section 9’s “off-

reservation” terminology does not correspond to these exceptions.  It relates only 

to a “§ 20 application” to the Secretary asking her to make a two-part 

determination under Section 20(b)(1)(A) that would—subject to concurrence by 

Michigan’s governor—permit the opening of an “off-reservation gaming facility.”  

The distinction is significant here, because the Tribe’s right to game on the 

Lansing property would arise from the equal-footing exception for land acquired, 

under MILCSA, as part of a settlement of a land claim, not from a discretionary 

two-part determination. 

A parallel provision of the Compact confirms this understanding of 

Section 9.  Section 2(B) defines the “Indian lands” on which Section 3 authorizes 

Class III gaming to include (i) lands on or contiguous to the Tribe’s 1988 

reservation and (ii) any trust or restricted-fee lands.  R.1-1, p.21.  Section 2(C) 

limits that definition by providing that “any lands which the Tribe proposes to be 

taken into trust by the United States for purposes of locating a gaming 

establishment thereon shall be subject to the Governor’s concurrence power, 

pursuant to 25 U.S.C. § 2719.”  Id. pp.21-22.  The general terms of this provision 

dovetail with those of Section 9.  And some years ago a federal district court, after 

discovery and trial, confirmed that Section 2(C), despite its reference to “any” 
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lands proposed for trust status and its reference to Section 2719 as a whole, applies 

only to trust proposals under which gaming would be authorized through the two-

part determination provision of Section 2719(b)(1)(A)—not to new trust land on 

which gaming is permitted under one of the separate equal-footing exceptions.  

Grand Traverse Band of Ottawa & Chippewa Indians v. U.S. Att’y for W.D. of 

Mich., 198 F. Supp. 2d 920, 937-940 (W.D. Mich. 2002). 

Indeed, the State itself has previously confirmed the Tribe’s construction of 

Section 9.  In 2002, Lance Boldrey, Deputy Legal Counsel to Governor John 

Engler—the governor who signed the Tribe’s Compact, and six others negotiated 

along with it, in 1993—testified to Congress in connection with a proposed land 

claim settlement act for the Bay Mills tribe.  He explained that Section 9 “is an 

intertribal revenue sharing provision insisted upon by the State as a disincentive to 

applications to have the Secretary take off-reservation lands into trust for gaming 

purposes.  It is aimed squarely at a different exception in Section 20 of IGRA than 

the exception permitting gaming on land taken into trust in settlement of a land 

claim.”  Bay Mills Indian Community Land Claims Settlement Act: Hearing on S. 

2986 Before the S. Comm. on Indian Affairs, 107th Cong. 22 (2002).7  Section 9, 

he emphasized, “is triggered only when a tribe makes [an] application to the 

                                           
7  For ease of reference, the relevant portion is reprinted in the addendum to this 
brief. 
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secretary to have land taken into trust pursuant to the [two-part] best interest 

determination exception.”  Id.  The State was quite correct when it made that point 

to Congress in 2002.  It is not likely to succeed in proving that Section 9 bears a 

completely different meaning eleven years later.8  

2. At a minimum, Section 9 could only apply to a trust 
“application” that requires the Secretary to consider a 
tribe’s purposes and make some determination under 
Section 20 

In any event, Section 9 by its terms applies only to a “§ 20 application,” 

made “for gaming purposes pursuant to § 20.”  R.1-1, p.30.  That language 

strongly suggests (i) an appeal (or “application”) to the Secretary’s discretion; and 

it expressly requires, at a minimum, that a covered application must (ii) include 

some statement of purpose and (iii) a call for a legal determination by the Secretary 

concerning whether Section 20 would permit IGRA gaming on the land.  Those 

                                           
8  In written testimony submitted for the same hearing, the Tribe’s then-Chairman 
suggested, conversely, that the proposed settlement “appear[ed] to fall under 
Section 9.”  Id. at 109.  Notably, however, (i) another tribe opposed to the act 
observed that Section 9 would apply only when a tribe “commences gaming in 
accordance with [IGRA’s two-part determination provision,] 25 U.S.C. 
§ 2719(b)(1)(A),” id. at 53; and (ii) within three months, the Sault Tribe and the 
State signed a similar settlement, see Hearing on H.R. 831 and H.R. 2793 Before 
the H. Comm. on Resources, 108th Cong. 19 (2004) (letter explaining sequence), 
stating the Tribe’s and the State’s “agree[ment] that Section 9” did not apply to the 
land claim settlement.  Settlement of Land Claim ¶ 5 (Dec. 2002), available at 
http://turtletalk.files.wordpress.com/2007/11/ssm-settlement-of-land-claims-and-
hr-bill.pdf. 
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standards would be satisfied by many trust applications—but not by the MILCSA 

submission that the Tribe has been enjoined from making in this case. 

Applications to take land into trust most commonly invoke the Secretary’s 

broad discretionary authority under Section 5 of the Indian Reorganization Act, 25 

U.S.C. § 465.  Such applications must explain the “[p]urpose for which the 

property is to be used.”  DOI, Bureau of Indian Affairs, Fee-to-Trust Handbook 

Version II 7-8, 20 (2011) (DOI Handbook); see 25 C.F.R. §§ 151.10(c) (Secretary 

must evaluate “[t]he purposes for which the land will be used”), 151.11(a). 

Moreover, where that purpose involves gaming, “the tribe must submit a request 

… to the [Office of Indian Gaming] to determine whether the land is eligible for 

gaming” under IGRA.  DOI Handbook 54; see 25 C.F.R. § 292.3(b). 

In contrast, the Tribe’s proposed MILCSA submission would not invoke the 

Secretary’s discretion and need not include any statement concerning the intended 

use of the Lansing property.  Section 108(f) of MILCSA mandates that the 

Secretary hold the property in trust because it was acquired with income from the 

Tribe’s Self-Sufficiency Fund, regardless of what the Tribe does with the land.  See 

25 C.F.R. § 151.11 (purpose requirements do not apply where “the acquisition is 

… mandated”).  That is why what the Tribe proposes to file is properly thought of 

as a “submission” or “claim,” not an “application”:  It will explain why the law 

requires the Secretary to make the trust acquisition, rather than asking her to agree 
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that the acquisition is a good idea.  “The Secretary [will] not have the discretion to 

… deny the request.”  DOI Handbook 4.  Accordingly, the MILCSA submission 

will not trigger any administrative inquiry into how the Tribe proposes to use the 

land, or any process to evaluate whether Section 20 will authorize gaming on the 

land once it is in trust.  Whatever else Section 9 may or may not cover, an 

“application to take land in trust for gaming purposes pursuant to § 20 of IGRA” 

(R.1-1, p.30) cannot mean a trust submission that does not appeal the Secretary’s 

discretion and that requires neither any statement or evaluation of a gaming 

purpose nor any analysis under Section 20. 

In holding that the State was likely to succeed in bringing the Tribe’s 

MILCSA submission within the purview of Section 9, the district court reasoned in 

part that a contrary conclusion “would allow one Tribe to circumvent the 

mechanism” put in place by the Compact “to control the expansion of off-

reservation gaming under Section 20.”  R.37, p.858.  That, however, begs the 

question of what the parties meant by “off-reservation gaming” and how broadly 

they intended their “mechanism” to apply.  The court also noted that the 

“inevitable effect” of a trust acquisition under MILCSA would, in the Tribe’s 

view, be to permit gaming on the property under Section 20’s exception for post-

1988 acquisitions in “settlement of a land claim.”  Id. pp.857-858.  That is true, but 
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irrelevant in determining whether Section 9 applies to a trust submission the Tribe 

must, as a legal and practical matter, make with the Secretary under MILCSA. 

Finally, the district court observed that “nothing in the language of Section 9 

… draws any explicit distinction between so-called discretionary applications and 

so-called mandatory applications,” and that the provision instead “focuses on the 

intended purpose of the trust acquisition.”  R.37, p.857.  Again this is true, but the 

contractual emphasis on a “§ 20 application” made “for gaming purposes” and for 

an “off-reservation gaming facility” (R.1-1, p.30) is precisely the point.  That 

language applies comfortably to an application for a two-part determination.  It is 

at least coherent if extended to an application that requires the Secretary to 

determine whether Section 20 would allow gaming on particular land, in order to 

decide whether it makes sense to exercise her discretion to acquire the land for a 

gaming purpose.  It is not coherent if extended to a submission under MILCSA, 

which does not require any statement of purpose, let alone a gaming purpose. 

II. THE STATE HAS NOT CARRIED ITS BURDEN WITH RESPECT TO THE 

REMAINING EQUITABLE FACTORS 

A. Irreparable Harm 

Quite apart from its failure to establish a likelihood of success, the State also 

has not “demonstrate[d] that failure to issue the [preliminary] injunction is likely to 

result in irreparable harm.”  Kallstrom, 136 F.3d at 1068; see also Overstreet v. 

Lexington-Fayette Urban County Gov’t, 305 F.3d 566, 573 (6th Cir. 2002) 
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(moving party bears burden of proof).  The State must show not just some 

“possibility” of harm, but “that irreparable injury is likely in the absence of an 

injunction.”  Winter, 555 U.S. at 22.  And that injury must be “‘actual and 

imminent,’” not “speculative or unsubstantiated.”  Abney v. Amgen, Inc., 443 F.3d 

540, 552 (6th Cir. 2006).  Enforcement of this requirement is important, because it 

screens out “case[s] where although the ultimate relief that the plaintiff is seeking 

is equitable, … he can easily wait till the end of trial to get that relief.”  Roland 

Mach. Co. v. Dresser Indus., Inc., 749 F.2d 380, 386 (7th Cir. 1984) (Posner, J.).  

Indeed, irreparable harm is “[p]erhaps the single most important prerequisite for 

the issuance of a preliminary injunction,” because “[o]nly when the threatened 

harm would impair the court’s ability to grant an effective remedy is there really a 

need for preliminary relief.”  11A Wright & Miller, Federal Practice and 

Procedure § 2948.1, at 139, 144-149 (2d ed. 1995).   

Here, the State made no real effort to show irreparable harm.  It rested 

instead on its argument that Section 2710(d)(7)(A)(ii) relieved it of any burden of 

satisfying the usual requirements for injunctive relief.  See R.3 (PI Br.); R.16 (PI 

Reply Br.).  In a single footnote, it asserted in the alternative that “[s]ince the State 

probably does not have a damages remedy, it is clear that it does not have an 

adequate remedy at law and will be irreparably harmed if the Tribe can violate § 9 

with impunity.”  R.3, p.172 n.8 (PI Br.).  The district court properly rejected the 
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State’s position that IGRA dispensed with the traditional injunction requirements.  

R.37, pp.854-856.  Then it held that the State had nonetheless “demonstrated an 

imminent risk of irreparable harm.”  Id. p.860.   

The court first reasoned that this was “a paradigm case for injunctive relief” 

because “the harm the State seeks to avert is in no way compensable by monetary 

damages.”  R.37, p.858.  Then it held that denying preliminary relief in this case 

would “effectively read[] Section 9 out of the Compact, leaving the State without 

the benefit of its bargain.”  Id.  The court, it concluded, could “enforce the 

provisions of Section 9 as the parties’ own agreed prophylactic measure regarding 

the risk of off-reservation gaming expansion even before any Class III gaming 

actually comes to fruition on prospective Indian lands in Lansing.”  Id. p.860.  

These arguments provide no basis for a grant of preliminary relief.   

To begin with, lack of a damages remedy does not itself establish a 

likelihood of irreparable harm—particularly where the only question is whether a 

plaintiff is entitled to interim relief while its case is resolved.  If it did, “[a]ny 

movant that could show any damages against [a sovereign]—even as little as $1—

would satisfy the [harm] standard” for a preliminary injunction.  Air Transp. Ass’n 

of Am., Inc. v. Export-Import Bank of U.S., 840 F. Supp. 2d 327, 335 (D.D.C. 

2012) (collecting cases).  To support any injunction, a threatened harm “must … be 

serious in terms of its effect.”  Gulf Oil Corp. v. Department of Energy, 514 F. 
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Supp. 1019, 1026 (D.D.C. 1981).  Moreover, to justify an injunction entered at the 

outset of litigation—restraining conduct by the defendant before the plaintiff has 

actually established both a right to maintain the action and a right to relief on the 

merits—the focus in evaluating a harm’s existence and seriousness must be on 

whether there is a clear need to provide immediate but possibly erroneous relief, 

rather than waiting for the suit to proceed in the ordinary course.   

The State here will not be seriously or irreparably harmed by allowing the 

Tribe to file a MILCSA trust submission and start the administrative process, while 

the courts finally determine whether they have jurisdiction over this case at this 

time and, if so, whether that filing violates Section 9.  If the case proves justiciable 

and the State prevails, the court will still be able to provide appropriate and 

effective permanent relief—by entering the only sort of injunction actually 

authorized by Section 2710(d)(7)(A)(ii), prohibiting the Tribe from conducting any 

Class III gaming on the property in violation of the Compact.  Waiting to enter 

such an order (if ultimately held to be authorized and warranted) as permanent 

rather than preliminary relief would hardly “read[] Section 9 out of the Compact.”  

R.37, p.858 (Op. & Order). 

Even assuming that, prior to final relief, there would be a period of contract 

breach, “courts do not automatically, nor as a matter of course,” view that as 

“irreparable harm.”  Dominion Video Satellite, Inc. v. Echostar Satellite Corp., 356 
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F.3d 1256, 1263 (10th Cir. 2004).  That requires some additional, specific 

showing—for example, of  “difficulty in calculating damages, the loss of a unique 

product, [or the] existence of intangible harms such as loss of goodwill or 

competitive market position.”  Id. at 1264.  That sort of showing can often be made 

in cases of the type cited by the district court, involving non-competition 

agreements.  See R.37, p.859-860; Basicomputer Corp. v. Scott, 973 F.2d 507, 511 

(6th Cir. 1992).  But it cannot be made—and certainly the State has not made it—

in this case. 

B. Balance Of Harms 

The State also has not established that “the balance of equities tips in [its] 

favor.”  Winter, 555 U.S. at 20.  In fact, that balance heavily favors the Tribe.   

In its agreement with the City of Lansing, the Tribe agreed that it would 

“take the necessary steps to establish its right to conduct tribal gaming” on two 

parcels of land in Lansing.  R.1-4, p.88 (CDA); see id. p.107 (¶4.4.1, “diligently 

seek to obtain all necessary approvals”).  The City’s obligation to sell the Tribe the 

second parcel, required for the main casino, depends on “[t]he Tribe successfully 

transferring the [first parcel] into trust and establishing its right to conduct gaming 

activities on both properties.”  Id. p.111 (¶5.1.3(a)).  The Tribe loses its contractual 

right to acquire the second parcel if it does not complete the acquisition by January 

1, 2017—less than four years from now.  See id. (¶5.1.1).  The many steps that 
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must be completed before that can happen all begin with advancing and defending, 

in administrative proceedings and then quite likely in litigation, the Tribe’s 

position that MILCSA requires the Secretary to hold title to the Lansing property 

in trust for the Tribe.  And that first step must begin with the MILCSA trust 

submission that the district court has wrongly enjoined.   

Delay in making that submission poses a very serious threat to the Tribe’s 

ability to realize the substantial benefits that would be created—both for the Tribe 

and for the City of Lansing—by successful completion of the project envisioned by 

the CDA.  Administrative action on even a mandatory trust acquisition can take 

months—even years.  See, e.g., Gila River Indian Cmty. v. United States, 776 F. 

Supp. 2d 977, 982 (D. Ariz. 2011) (submission made in January 2009 not approved 

until July 2010), aff’d, 697 F.3d 886 (9th Cir. 2012).  Any ensuing litigation will 

take more time.  And, as discussed above, the right to game on the land under 

IGRA is a separate legal question that will also take time to address.  With the 

preliminary injunction in place, none of this can even get under way.  And even 

after the Tribe ultimately prevails in the present litigation, it will have no way of 

regaining the time that has been lost.   

The district court did not acknowledge these burdens on the Tribe.  R.37, 

pp.860-861.  It considered only the putative interests of “third parties,” including 

other Michigan tribes.  Id.  That was legal error.  As this Court has recently 
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emphasized, the test for entry of an injunction looks to “the balance of equities 

between the movant and [all] other parties,” including the party subject to the 

injunction.  Rhinehart v. Scutt, 2013 WL 28095, at *5 (6th Cir. Jan. 2, 2013); see 

also Winter, 555 U.S. at 24-31 (stressing burden of preliminary injunction on Navy 

defendants). 

In any event, the court’s passing suggestion of potential harm to other tribes 

nowhere explains why any such harm would result from a denial of preliminary 

relief in this case, merely allowing the filing of a MILCSA trust submission.  See 

R.37, pp.860-861.  While actual gaming on the Lansing property at some point in 

the future might have some effect on other tribes (although no evidence has been 

offered on that point), as with the State itself there is no reason to think that any 

such effect is imminent, or warrants anything other than consideration of the 

State’s lawsuit in the ordinary course.  Similarly, sheer, unelaborated speculation 

that “other private and public actors may begin to change their own positions” 

while the litigation is pending (R.37, p.861 (Op. & Order)) cannot possibly justify 

the imposition of “an extraordinary remedy never awarded as of right.”  Winter, 

555 U.S. at 24; see id. at 26 (criticizing district court for addressing balance of 

equities “in only a cursory fashion”).  In short, the balance of harms in this case is 

not remotely close.   
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C. Public Interest 

Finally, the district court erred in holding that “[t]he State has also 

established that the requested preliminary injunction would serve the public 

interest.”  R.37, p.861.  Here, again, the State itself offered no actual analysis on 

this point.  R.3, p.172 n.8 (PI Br.).  The court nonetheless reasoned that tribal-state 

compacts are important to the regulation of Class III gaming, and thus it “benefits 

the public to enforce all of the terms of the Compact, including Section 9.”  R.37, 

p.861.  This reasoning once again assumes that the State is correct about what 

Section 9 prohibits, which it is not.  More significantly for present purposes, it 

once again conflates the question whether the State is entitled to an effective 

remedy if it can establish jurisdiction and prevail on the merits with the State’s 

entitlement to preliminary relief.  General observations about compact 

enforcement do not speak to the second question at all.      

As to that question, the preliminary injunction, barring the Tribe from 

proceeding with its MILCSA submission before adjudication of the State’s claims, 

actually disserves the public interest, for at least three reasons.  First, it bars the 

Tribe from complying with the terms of a federal statute, under which the Tribe 

has an obligation to tender title to the Lansing property to the Secretary to be held 

in trust because that title was acquired with income from the Tribe’s MILCSA 

      Case: 13-1438     Document: 006111707586     Filed: 05/31/2013     Page: 64



 

- 54 - 
 

Self-Sufficiency Fund.  See Statement Point E, supra.  Such a restraint should be 

imposed only for some compelling reason, surely not present here.   

Second, “denying the injunction … serve[s] the fundamental public interest 

goal of respecting tribal sovereign immunity.”  Keweenaw Bay Indian Cmty. v. 

Michigan, 11 F.3d 1341, 1348 (6th Cir. 1993).  And third, the public interest 

counsels avoiding undue interference with land acquisition and development that 

“promot[e] tribal self-sufficiency and self-government.”  Grand Traverse Band of 

Ottawa & Chippewa Indians v. U.S. Att’y for W.D. of Mich., 46 F. Supp. 2d 689, 

705 (W.D. Mich. 1999) (assessing motion for preliminary injunction); see Seneca-

Cayuga Tribe of Okla. v. Oklahoma ex rel. Thompson, 874 F.2d 709, 716 (10th 

Cir. 1989) (“paramount federal policy that Indians develop independent sources of 

income and strong self-government” weighed in favor of preliminary injunction 

sought by tribe). 

Accordingly, all the traditional equitable factors also weigh strongly in favor 

of vacating the preliminary injunction entered by the district court.   

III. THE INJUNCTION ENTERED IS OVERBROAD 

Even if the State were entitled to some form of preliminary relief, the 

injunction entered below would have to be modified.  As framed by the district 

court, the injunction exceeds both the statutory authority cited to support it and the 

scope of the claims at issue in the case.   
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As to statutory authority, any power the district court has to proceed with 

this case rests on the jurisdictional grant and abrogation of tribal immunity in 

25 U.S.C. § 2710(d)(7)(A)(ii).  As discussed above, that provision authorizes only 

suits “to enjoin a class III gaming activity located on Indian lands.”  If that 

authorization allows the district court to entertain this suit at all, it also 

circumscribes—indeed, specifies—the relief the court may enter.  Here, the court 

enjoined the Tribe “from applying to have the [Lansing] property taken into trust.”  

R.37, p.863.  At most, IGRA instead authorizes an order enjoining the Tribe from 

conducting any Class III gaming activity on the Lansing property.  Such an order 

would conform to the statutory text and fully protect the State’s ability to secure 

any final relief it might ultimately be entitled to under the Act—while leaving the 

Tribe free to commence the administrative process necessary to effectuate its own 

rights (and comply with its obligations) under MILCSA.  

As to the scope of the State’s claims, this Court has made clear that, 

“[p]recisely because equitable relief is an extraordinary remedy to be cautiously 

granted, … relief should be strictly tailored to accomplish only that which the 

situation specifically requires.”  Aluminum Workers, 696 F.2d at 446.  The 

Supreme Court has likewise cautioned that “federal courts should aim to ensure the 

framing of relief no broader than required by the precise facts.”  Friends of the 
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Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 193 (2000) (internal 

quotation marks omitted).   

Here, the State’s suit seeks to prevent Class III gaming on the Lansing 

property.  It asserts jurisdiction under an IGRA provision relating only to Class III 

gaming; in Counts 1-3, it alleges that the Tribe would violate its Class III gaming 

compact with the State if it sought to have the Lansing property taken into trust 

“for the purpose of conducting Class III gaming”; and in Count 4 it alleges that 

Class III gaming on the property would violate Section 20 of IGRA.  See, e.g., R.1, 

p.9 (Compl. ¶48), p.11 (¶55), p.13 (¶63).  The State has argued that the Compact 

leaves the Tribe free to seek trust status for land to be used for “anything but a 

class III gaming facility.”  R.22, p.473 (MTD Opp.).  It has not claimed that 

Section 9 bars the Tribe from seeking to have the Lansing property taken into trust 

for any other purpose, including Class II gaming. 

The district court’s opinion likewise speaks only to Class III gaming.  It 

recognizes that the State has sued “to stop prospective Class III gaming.”  R.37, 

p.849.  And it proceeds from the premise that “[t]here is no dispute that the Sault 

Tribe intends to use the [Lansing] property for Class III gaming.”  Id. p.856. 

Despite these limitations to the State’s claims and the district court’s 

opinion, the court’s order is not limited to barring Class III gaming.  It bars the 

Tribe “from applying to have the [Lansing] property taken into trust.”  R.37, p.863.  
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That disconnect between the injunction and the legal theory underlying it might 

make no difference if Class III gaming were the only potential use for the Lansing 

property, but it is not.  While the Tribe has always been candid about its intention 

to conduct Class III gaming on the property if, as the Tribe believes, it has the right 

to do so, its agreement with the City of Lansing leaves open the alternative of 

conducting only Class II gaming.  See, e.g., R.1-4, p.92 (CDA ¶1.23) (“Indian 

Gaming” includes “any form of gaming operated … pursuant to IGRA”); R.29, 

p.712 (MTD Reply) (explaining that Tribe “might ultimately decide to conduct 

only Class II gaming, which is not subject to the Tribe’s Compact with the State at 

all”); R.36, pp.832-833 (Tr. 1/22/13). 

Because it prohibits the Tribe from making a MILCSA trust submission with 

respect to land that could be used for a purpose other than Class III gaming, the 

district court’s preliminary injunction is not “strictly tailored to accomplish only 

that which the situation specifically requires,” Aluminum Workers, 696 F.2d at 446, 

and is “more burdensome to the [Tribe] than necessary to provide complete relief 

to the [State],” Sharpe v. Cureton, 319 F.3d 259, 273 (6th Cir. 2003).  Thus, even 

if it sustains the district court’s decision to enter a preliminary injunction in this 

case, this Court should at least confine the scope of the injunction to prohibiting 

the Tribe from conducting, or perhaps taking steps that could only lead or relate to, 

Class III gaming on the Lansing property.  See, e.g., Elvis Presley Enters., Inc. v. 
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Elvisly Yours, Inc., 936 F.2d 889, 897 (6th Cir. 1991) (ordering modification of 

injunction to cure overbreadth).  Such a modification is necessary to conform any 

injunction to the jurisdictional provision and legal claims on which it purportedly 

rests.   

CONCLUSION 

This Court should vacate the preliminary injunction entered below.  At a 

minimum, the Court should modify the injunction to confine its scope.   

Respectfully submitted. 
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Mr. LUFKINS. That is true. It is outside our geographical bound-
aries.

The CHAIRMAN. Section 9 of the tribal-State gaming compact re-
quires that gaming revenues from a casino facility on newly ac-
quired land be shared amongst all of the Indian Tribes in Michi-
gan. Would the settlement alter the terms of the tribal-State gam-
ing compact and render this provision unenforceable?

Mr. LUFKINS. No, sir; I do not believe it would.
The CHAIRMAN. You were here when the deputy assistant sec-

retary testified. I asked questions as to whether she would change
her position if certain amendments were made to the bill before us.
Do you have any thoughts on those amendments?

Mr. LUFKINS. I had listened to your questions to the deputy as-
sistant secretary, and while I do not agree with all of her answers,
we are prepared to offer some amendments. As a matter of fact,
Mr. Boldrey, along with our legal staff, prepared some amendments
to be introduced in his testimony.

The CHAIRMAN. Because it was this committee, that drafted the
IGRA, we are bound to make certain that the provisions of that
statute are upheld.

May I now call upon Mr. Boldrey.

STATEMENT OF LANCE BOLDREY, DEPUTY LEGAL COUNSEL

TO GOVERNOR JOHN ENGLER OF MICHIGAN

Mr. BOLDREY. Thank you, Mr. Chairman, for inviting me to tes-
tify today.

My name is Lance Boldrey and I am here on behalf of Governor
John Engler, who sends his regards to this committee and his sin-
cere thanks for moving forward with the hearing on this bill. Gov-
ernor Engler also sends his thanks to Senator Stabenow and to
Congressmen Bonior and Stupak for their tireless efforts on this
matter.

We are here today to ask your approval of a settlement between
Michigan and the Bay Mills Indian Community of a longstanding
land claim. As you have already heard today, by passing S. 2986,
you will send a message that this committee and the Congress en-
courage cooperation between States and tribes. You will also be
providing clear title to innocent homeowners and economic oppor-
tunity to a depressed community.

The history that led to the Community’s claim to land in the
Charlotte Beach area has been thoroughly explained by President
Lufkins. Litigation of the claim began in 1996 when the Commu-
nity filed suit in Federal and State court. The Community’s at-
tempts at judicial resolution failed when the State suit was dis-
missed as untimely and the Federal suit was dismissed on the
grounds that the Sault Ste. Marie Tribe of Chippewa Indians was
a necessary party and the suit could not proceed in their absence.

In making that ruling, it is important to recognize that the dis-
trict court did not declare the relative interests of the Sault Tribe
and the Bay Mills Indian Community, but found only that the
Sault Tribe had a claim that in the words of the court was, ‘‘not
patently frivolous.’’ The Sixth Circuit Court of Appeals subse-
quently affirmed this decision, finding that the Sault Tribe has a
potential claim.
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At the end of the day, no court has ever addressed the full sub-
stance of the Community’s land claim. Today, the families who own
land in the area known as Charlotte Beach have a cloud on their
title and are unable to obtain title insurance or mortgages, leading
the local township to reduce property assessments by 90 percent.
Given sovereign immunity of the tribes, the landowners cannot sue
to clear title, leaving congressional action as the only means to re-
solve claims that are having a real impact on the lives of innocent
landowners.

For the past several years, the Community has worked with local
communities and the State in an attempt to settle its claims. Prior
efforts have failed because of impacts they would have had on other
tribes. Today, though, we ask you to ratify a settlement that re-
solves the land claim in exchange for alternative land in an area
that welcomes the Bay Mills Indian Community with open arms
and in a manner that has no impact on the interests of other
tribes.

The bill would extinguish the Community’s land claims, direct al-
ternative land in Port Huron be taken in trust for the community,
and effectuate the settlement agreement between the Community
and the Governor.

Two aspects of the bill merit further discussion and have been
raised in questions this morning. First, its effects on the title of the
Charlotte Beach property owners, and second, the prospect of a ca-
sino in Port Huron. First, the bill would lift the cloud on the titles
of the Charlotte Beach homeowners. Some have claimed that this
cloud cannot truly be lifted absent a settlement involving the Sault
Tribe. However, while the Sault Tribe has asserted that it has a
potential claim to the Charlotte Beach property, the simple fact is
that no such claim has ever been brought. Only the Bay Mills In-
dian Community has a recorded challenge causing a cloud on title,
and the bill would lift that cloud.

Again, the Federal Courts have not decreed that the Sault Tribe
has a viable claim or adjudicated the relative interests of the Sault
Tribe and the Bay Mills Indian Community. Despite this, the State
is willing to enter into a settlement agreement with the Sault Tribe
if it now does assert a claim. State and tribal representatives have
been talking about the potential for settlement and I am optimistic
and hopeful that we will resolve our differences. Of course, the
State does believe that any settlement must fit the general param-
eters of the Community’s settlement, and any resulting gaming lo-
cation must be in an area where it is welcomed by local residents
and where it does not have an impact on another tribe’s gaming
operations.

As the State continues to discuss settlement with the Sault
Tribe, however, this bill should not come to a halt. The Bay Mills
Indian Community has expended considerable effort and years of
effort in working with local officials to garner support for this set-
tlement, and those efforts should not be jeopardized.

Second, in addition to clearing the property titles of the families
who call Charlotte Beach home, the bill will provide economic op-
portunity to a depressed community. Congressman Bonior’s testi-
mony amply covered the benefits for the city of Port Huron, so I
would now like to turn my attention to briefly address criticism of
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the bill which is based on one valid argument and several faulty
ones.

The valid complaint is that the settlement agreement by its
terms could be amended without the involvement of Congress. This
was a drafting oversight and we suggest that the bill be amended
to fix this by inserting language into the bill stating that the sen-
tence in the settlement agreement allowing amendments without
the involvement of Congress or any other party be deleted in its
entirety.

I would now like to address some of the other arguments you
have heard this morning. The first is that the bill would set a
precedent for the use of the exception to IGRA’s general prohibition
on gaming on land acquired in trust after 1988, and that the land
claim exception is not available here. The IGRA exception we are
talking about states nothing more than that gaming can be con-
ducted on lands acquired after 1988 if, ‘‘lands are taken into trust
as part of the settlement of a land claim.’’ That is the entirety of
the provision. While it is true that no tribe currently operates a
gaming facility on land taken in trust in settlement of a land claim,
the clear and unambiguous language of IGRA authorizes such an
operation. Nothing in IGRA suggests that the land claim exception
should be artificially limited, nor would this be in keeping with the
longstanding principle that statutes dealing with tribes be inter-
preted in their favor.

Furthermore, since 1988, there have in fact been five congres-
sional acts directing that land be taken into trust for various tribes
to settle tribal land claims. While casino facilities may not be oper-
ating on those lands today, under the terms of IGRA those lands
are eligible for casinos. Also, it must be noted that the argument
that you will hear later today that the section 2719 exceptions and
the land claim exception should be construed narrowly was in fact
advanced by the State of Michigan in recent litigation in the case
of Grand Traverse Band of Ottawa and Chippewa Indians v.
United States Attorney in the State of Michigan. The argument for
a narrow interpretation of various exceptions was flatly rejected by
that court. That court also specifically addressed the land claim ex-
ception describing it as, ‘‘unequivocal and unrestricted.’’

Turning to the distance argument that has been made today,
there is no requirement that land be taken in trust in settlement
of a land claim only in the immediate vicinity of a tribe’s existing
reservation. Indeed, the exception is an exception to the general
rule that gaming be within or contiguous to 1988 reservation lands.
While opponents later today will cite a number of cases and stat-
utes for their claim that a distance limitation should be engrafted
onto IGRA’s land claim exception, those cases and statutes are ut-
terly irrelevant to the question at hand. Virtually all of them deal
with the restored lands exception, a different exception within
IGRA that by definition must encompass land previously held by
the tribe.

The simple fact is, there is not one single case or one word of text
in either IGRA or the Indian Reorganization Act that supports
finding some unexpressed geographic limitation in IGRA’s land
claim exception.
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Finally, I would like to respond to the technical objections that
were leveled against the bill by the Department of the Interior and
that have also been voiced by some other opponents. It has been
claimed that the settlement agreement somehow circumvents the
Secretary’s or the State legislature’s role in approving compacts.
This is simply untrue. Nothing in the settlement agreement
amends the compact in any way. No provisions of the settlement
agreement regulate the community’s gaming activities. Sections in
the agreement providing for revenue payments in exchange for lim-
ited exclusivity in the tribe’s right to operate electronic gaming do
not alter the compact which does not itself even include any such
revenue provisions.

In the past, prior revenue sharing provisions between the State
of Michigan and the Bay Mills Indian Community, as well as the
State and six other tribes, were entered by a Federal court in a
consent decree without Interior’s involvement. That court found
those provisions agreeable. Our State Court of Appeals later held
that these provisions were a conditional gift, not required to be in
a compact and not required to involve in any way the State legisla-
ture. Most importantly, in 2001, just last year, the State of Michi-
gan and the Keweenaw Bay Indian Community entered into a Fed-
eral consent decree involving a casino the State contended was op-
erating illegally. That decree contained the exact same provisions
found in the agreement between the Bay Mills Indian Community
and the State of Michigan. When the Department of Interior ar-
gued to the Federal court that these were compact-like provisions
requiring the Secretary’s concurrence, the Federal court ruled that
those objections were without merit. Thus, this argument that Inte-
rior raises has been disposed of by the courts not once, not twice,
but three separate times.

Second, you raised a moment ago the issue that some opponents
have claimed that the settlement agreement nullifies the rights of
other tribes found in section nine of their compacts. Section nine
of Michigan State gaming compacts is an intertribal revenue shar-
ing provision insisted upon by the State as a disincentive to appli-
cations to have the Secretary take off-reservation lands into trust
for gaming purposes. It is aimed squarely at a different exception
in Section 20 of IGRA than the exception permitting gaming on
land taken into trust in settlement of a land claim. The conclusion
that this section is inapplicable in this situation is bolstered by the
only legal analysis performed by a disinterested party, a 1995
memorandum of the Department of Interior concluding that this
compact section is triggered only when a tribe makes application
to the secretary to have land taken into trust pursuant to the best
interest determination exception.

Last, I would like to address the objection raised by the Depart-
ment of the Interior with respect to the 30-day requirement for the
Department of the Interior to take land into trust. This is a man-
datory acquisition that Congress would be directing, so it does not
follow the ordinary course of affairs as a discretionary acquisition
under the IRA. This in essence is no different than the acquisition
process currently followed and mandated by the Congress for acqui-
sitions involving other tribes in Michigan, the Little Traverse Bay
Bands and the Little River Band.
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In conclusion, I hope the committee will defer to the State’s nego-
tiated choice of location for alternative lands and respect an agree-
ment that was reached only after difficult and lengthy negotiations
between two sovereign governments. To those who criticize the bill
on the grounds that it creates a precedent for the use of IGRA’s
land claim exception, it should be said that any precedent here is
wholly positive. Congress would be approving a land claim that
was a settlement negotiated by a State and tribe, where the alter-
native lands are identified, where there is local support for gaming
in an existing market, where it is in the area of the State that
would have the least possible impact on other tribal gaming oper-
ations, and where the agreement requires congressional approval.

It is no wonder then that a majority of Michigan tribes either
support or are silent on this bill, and I urge you to support this bill,
too, sending a message to States and tribes to resolve their dis-
putes through reasoned and principled negotiation, rather than
simply resorting to the courtroom.

Thank you again for the opportunity to testify, and I would ask
that my written testimony be entered into the record. I am happy
to respond to any questions you might have.

[Prepared statement of Mr. Boldrey appears in appendix.]
The CHAIRMAN. Your statement will be made part of the record.
This measure, simply put, would ask the Government of the

United States, Congress, and the President, to ratify an agreement
that was reached by the Governor and the Bay Mills Community.
Is that correct?

Mr. BOLDREY. That is correct.
The CHAIRMAN. And in that agreement, if this ratification is

forthcoming, would it mean that the community can begin operat-
ing a casino?

Mr. BOLDREY. As soon as the land is taken into trust under the
existing language of IGRA, that is correct.

The CHAIRMAN. Even without the usual processes requires by the
act?

Mr. BOLDREY. That investigatory process has already taken
place, by Interior and by the National Indian Gaming Commission.
The Tribe currently operates two gaming facilities in Michigan, has
already been authorized to operate those facilities and does so pur-
suant to an existing compact that is in the Federal Register.

The CHAIRMAN. Does the tribe operate a casino now?
Mr. LUFKINS. We operate two casinos, sir.
The CHAIRMAN. But not on the alternative land?
Mr. LUFKINS. Not on the alternative land, no sir.
The CHAIRMAN. So this is a separate casino?
Mr. LUFKINS. A separate casino.
The CHAIRMAN. And you do not think that this should be subject

to the laws of the United States?
Mr. BOLDREY. This is entirely subject to the laws of the United

States. It would operate under the existing compact.
The CHAIRMAN. Then if a provision is placed in this bill saying

that it will be subject to the laws, you will not object to that?
Mr. BOLDREY. Not at all.
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