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INTRODUCTION 

The overarching issue in this case is whether the Department of the Interior (“DOI”) 

regulations that became effective in August 2008 (25 C.F.R. Part 292) (the “Revised Regulations”) 

negated the decision this Court had issued six weeks earlier in Citizens Against Casino Gambling v. 

Hogen, 2008 WL 2746566 (W.D.N.Y. July 8, 2008) (“CACGEC II”).  There, this Court held that a 

9½-acre parcel of land in downtown Buffalo (the “Buffalo Parcel”), which the Seneca Nation of 

Indians (“SNI”) acquired in 2005 with Seneca Nation Settlement Act (“SNSA”) funds, and now 

holds in restricted fee, was not eligible for “Class III” gambling as defined by the Indian Gaming 

Regulatory Act (“IGRA”).  Accordingly, the Court invalidated a gambling ordinance that the 

Chairman of the National Indian Gaming Commission (“NIGC”) had approved to authorize such 

gambling.  In reaching that conclusion, this Court ruled that (1) although the Buffalo Parcel was 

“Indian land” as defined by IGRA, (2) it was, nevertheless, subject to the prohibition against 

gambling on land acquired after IGRA’s enactment in 1988, and (3) it did not qualify for IGRA’s 

settlement of a land claim exception to that prohibition because SNSA provided for the renegotiation 

of certain leases, not the settlement of a land claim. 

Defendants, the Chairman of the NIGC and the Secretary of the DOI, as well as the SNI, as 

amicus curiae, now claim that the Revised Regulations effectively overruled this Court’s decision 

and justified the Chairman’s subsequent issuance, on January 20, 2009, of a new gambling ordinance 

that was virtually identical to the one this Court had struck down six months earlier.  Those 

regulations (1) limited the after-acquired lands prohibition only to trust lands as distinguished from 

restricted fee lands, despite the fact that this directly contradicted the position DOI had taken for six 

years, including its position while litigating CACGEC II, and (2) expanded the definition of the 

“settlement of land claim” exception such that it would apply to the Buffalo Parcel.   
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In this litigation the same Plaintiffs who were successful in CACGEC II challenge this latest 

ordinance approval and the validity of the regulations upon which the Chairman relied in approving 

it.  Defendants’ after-the-fact resort to regulatory alchemy to transmute a prohibition into an 

authorization and the renegotiation of leases into the settlement of a land claim could not, and did 

not, change the law as Congress enacted it and this Court interpreted it in CACGEC II. 

Plaintiffs further submit that, contrary to the SNI’s contentions, new developments warrant 

this Court’s reconsideration of its disposition of the “Indian lands” question in CACGEC II.  Based 

on disclosures which the US originally withheld from the administrative record on privilege 

grounds, it is clear that DOI itself did not and does not believe that “Indian country” is synonymous 

with “Indian lands” as defined by IGRA.  In CACGEC II, this Court (and indeed all the parties, 

including Plaintiffs), had analyzed the “Indian lands” question based on what has now been shown 

to be an erroneous premise – i.e., that “Indian country” and “Indian lands” are one and the same.  

Moreover, two subsequent court decisions, one federal and one from New York State’s highest 

court, make it clear that “Indian country” and “sovereignty” are not co-extensive. IGRA requires that 

restricted-fee land must also be land “over which a tribe exercises governmental power” to meet the 

definition of “Indian lands” (25 U.S.C. § 2703(4)(B)).  Even if, therefore, this Court were correct in 

deciding that the Buffalo Parcel was “Indian country,” that would not be dispositive of whether it is 

also “Indian land” within the meaning of IGRA.  It is, therefore, only appropriate for this Court to 

take another look at this issue which, in fact, it has agreed to do by denying Defendants’ motion to 

dismiss that part of Plaintiffs’ Complaint raising this question (Dkt No. 21 at 14-18). 

Taking into consideration the new regulations, and the arguments the US and SNI advance in 

their papers, this Reply Memorandum addresses once again the three questions that will determine 

whether the NIGC Chairman could have legally approved the SNI’s resubmitted gambling 

ordinance: (1) is the Buffalo Parcel “Indian land” within the meaning of IGRA; (2) if so, is it subject 
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to the prohibition against gambling on land acquired after IGRA’s enactment; and (3) if so, does it 

nevertheless qualify for the settlement of a land claim exception pursuant to 25 U.S.C. § 

2719(b)(1)(B)(i)?  (Points II-IV, infra).  Before launching, however, into a more specific point-by-

point rebuttal of the various arguments advanced by the Government and the SNI in their respective 

Memoranda, Point I of the Argument below directs the Court’s attention to some important 

concessions and major flaws in the Government’s Memorandum of Law. 

ARGUMENT 

POINT I 

THERE ARE TWO IMPORTANT CONCESSIONS AND TWO MAJOR FLAWS IN THE 
US’S MEMORANDUM OPPOSING SUMMARY JUDGMENT 

There are two important concessions in the US’s memorandum opposing summary judgment. 

First, the Government, citing 25 U.S.C. § 2719(a), concedes that “[i]n general, IGRA prohibits 

gaming activities on land acquired into trust or restricted fee status after October 17, 1988” 

(emphasis added), subject only to certain statutory exceptions (Dkt No. 63 at 7).1  As a general 

prohibition, any such exception must be narrowly construed as the SNI recognizes (Dkt No. 62 at 

22), citing City of N.Y. v. Beretta U.S.A. Corp., 524 F.3d 384, 403 (2d Cir. 2008).  The only possible 

exception applicable here, of course, is the settlement of a land claim, which this Court 

unequivocally rejected after a thorough analysis in CACGEC II.  Indeed, when the NIGC Chairman 

approved the resubmitted Ordinance following this Court’s decision in CACGEC II, he did so only 

on the basis that the Buffalo Parcel was not subject to the after-acquired lands prohibition while 

stating that he considered himself bound by this Court’s previous decision respecting the 

                                                 
1 Defendants now appear to have come full circle by reverting back to Secretary Norton’s 2002 
interpretation of the after-acquired lands prohibition when she approved the Compact between the 
SNI and New York, which is the same position they had taken throughout the CACGEC II litigation. 
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inapplicability of the settlement of a land claim exception unless it was “overturned on appeal.”  Dkt 

No. 58-4 at 20.  That has not happened.  Now that the Government has reversed itself yet again, 

reaffirming in its papers that the after-acquired lands prohibition does apply to restricted fee land, 

and now that the NIGC Chairman has acknowledged he had no legal basis upon which to overturn 

this Court’s previous determination that the settlement of a land exception does not apply, this case 

should be over. 

Second, the Government admits that the designation of the Buffalo Parcel as restricted fee 

land did not confer sovereignty on the SNI (Dkt No. 63 at 39).  This provides a separate and 

independent basis for granting Plaintiff’s motion for summary judgment, as “restricted fee” land is 

Indian land only if it is also land “over which a tribe exercises governmental power.”  See 25 U.S.C. 

§ 2704(3).  There is no dispute that at least 170 years ago, the Senecas by treaty ceded all 

sovereignty over the Buffalo Parcel (CACGEC II, 2008 WL 2746566 at *7).  Moreover, in City of 

Sherrill v. Oneida Indian Nation of NY, 544 U.S. 197 (2005), the Supreme Court made it abundantly 

clear that an Indian nation could not reacquire sovereignty over former reservation land by 

purchasing fee title to the land on the open market.  There is, therefore, no basis for concluding that 

the SNI can legally exercise governmental power over the Buffalo Parcel simply by virtue of its 

designation as “restricted fee” land. 

There are also two major flaws in the US’s opposition papers.  First, in a vain effort to force 

this Court from a step one Chevron analysis to step two, the US and the SNI seek to “spin” and 

rewrite this Court’s decision in CACGEC II.  They claim that in concluding that the Defendant’s 

original interpretation that the after-acquired lands prohibition applied to restricted fee land was a 

“permissible construction of the statute,” this Court left the door ajar for Defendants to change their 

mind and subsequently arrive at precisely the opposite conclusion.  This Court did no such thing as it 

also said that to interpret the statute otherwise would be “at odds with Section 20’s clear purpose.”  

Case 1:09-cv-00291-WMS   Document 65   Filed 11/08/12   Page 11 of 32



 
 5 

CACGEC II, 2008 WL 2746566, at *54.  This was consistent with former Secretary Norton’s 

concern that to hold otherwise would subvert Congress’ intent to halt the proliferation of gambling 

on after-acquired, off-reservation land.  Until very recently, Defendants had indeed agreed this was 

“the only sensible” interpretation (Murray Decl., Exh. D at 4).   Until the submission of their most 

recent Memorandum, Defendants had appeared to have abandoned their “only sensible” 

interpretation in an effort to urge upon this Court a wooden, literal reading of the statute which 

ignored legislative history and historical context.  That, of course, is precisely what the SNI wanted 

as the only tribe that could benefit from such a novel and unwarranted interpretation. 

Congress inserted an explicit reference to trust land to limit the spread of off-reservation 

gambling on trust lands, which the Secretary has power to acquire, under 25 U.S.C. § 465, without 

further congressional involvement.  Conversely, the Secretary has no power to create future off-

reservation restricted fee land constituting “Indian lands.”  In SNSA, Congress did not give the 

Secretary that authority, because to constitute Indian lands under 25 U.S.C. § 2703(4), the restricted 

fee parcel would have to be “land over which the tribe exercises governmental power.”  As the 

Government concedes, the mere designation  of land as restricted fee did not accomplish that result. 

Second, the DOI and NIGC overlook or ignore that the Revised Regulations provide no basis 

for the Chairman to reconsider the SNI’s Third Resubmitted Ordinance.  As this Court pointed out in 

its August 26, 2008 opinion in CACGEC II (Dkt No. 76 at 20),  25 U.S.C. § 292.26(a) states that the 

Revised Regulations “do not alter final agency decisions made pursuant to 25 U.S.C. 2719 before 

the date of enactment of these regulations.” 25 C.F.R. § 292.26(a).  The Chairman approved the 

SNI’s Second Ordinance on July 3, 2007, and the Revised Regulations became effective only later, 

on August 25, 2008.  Thus, Subsection (a) renders the Revised Regulations inapplicable to the 

Chairman’s second ordinance approval letter.  In addition, 25 C.F.R. § 292.26(b) states that the 

Revised Regulations do not apply where the NIGC has already “issued a written opinion regarding 

Case 1:09-cv-00291-WMS   Document 65   Filed 11/08/12   Page 12 of 32



 
 6 

the applicability of 25 U.S.C. 2719 for land to be used for a particular gaming establishment,” and 

that DOI and NIGC retain “full discretion to qualify, withdraw or modify such opinions.”  25 C.F.R. 

§ 292.26(b).  Subsection (b) renders the Revised Regulations inapplicable to the opinion in the 

Chairman’s third ordinance approval.  This is because the Chairman’s third approval letter applies 

the Revised Regulations only “in this instance,” that is, to the Third Resubmitted Ordinance.2  It 

does not qualify, withdraw or modify the Chairman’s 2007 written opinion as applied to the second 

ordinance.   Nor could it, given that, as noted above, the Revised Regulations do not apply prior to 

their enactment and thus are inapplicable to the second ordinance approval letter.  The upshot is that 

the Buffalo Parcel is subject to an existing written opinion on the applicability of Section 2719 to 

restricted fee land, which this Court has already upheld (in an opinion which is res judicata on the 

issue), and which the Chairman has neither qualified, nor withdrawn, nor modified.  This renders the 

Revised Regulations, by their very terms, inapplicable the SNI’s Third Resubmitted Ordinance. 

                                                 
2 The Secretary also issued a written opinion under Section 2719, in the 2002 Compact approval, in 
which she opined that the after-acquired land prohibition applies to the Buffalo Parcel.  To the extent 
Defendants would assert that the M-Opinion superseded this portion of the Secretary’s 2002 
Compact approval letter, it is Plaintiffs’ position that the M-Opinion is ineffective to do so.  As 
chronicled extensively in Plaintiffs’ discovery motions and summary judgment moving papers, the 
marriage between an attorney in the law firm representing the SNI and an individual within DOI 
who was instrumental in both the adoption of the Revised Regulations and the preparation of the M-
Opinion created a disabling conflict of interest.  It cannot be gainsaid that the Revised Regulations 
were tailored uniquely to benefit the SNI, the only tribe that had acquired restricted fee lands 
subsequent to IGRA’s enactment.  The controversial regulations not only effectuated a 180-degree 
about-face on DOI’s own prior interpretation of the applicability of 2719 to restricted fee land, but 
also sought to redefine the “settlement of a land claim exception” to suit the precise needs of the 
SNI.  It is difficult to imagine that these changes were a mere coincidence rather than a transparent 
effort to negate a potentially adverse court ruling that was imminent.  For these reasons, Plaintiffs 
oppose Defendants’ suggestion (US Br. at 19-20) that the Court strike or disregard the facts 
reflecting the conflict of interest.  Motives aside, the Revised Regulations and the M-Opinion did not 
and could not change the law or this Court’s decision.  
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POINT II 

THE BUFFALO PARCEL IS NOT “INDIAN LAND” 

To be gambling-eligible, the Buffalo Parcel must (1) be “Indian land” as defined by IGRA; 

(2) not subject to the prohibition against gambling on after-acquired land; or (3) if it is subject to 

such prohibition, it must nevertheless qualify for the settlement of a land claim exception.  IGRA 

includes restricted fee land under the definition of “Indian lands” only if “the tribe exercises 

governmental power” under such land.  25 U.S.C. § 2703(4).  It is axiomatic that a tribe can exercise 

such power only if it has jurisdiction over the land.  The SNI does not. 

Since a determination by this Court that the Buffalo Parcel is not “Indian land” would be 

dispositive of this case without the need to rule on other issues, this Reply Memorandum addresses 

that question in this Point.  Point III addresses the after-acquired land prohibition and Point IV 

addresses the “settlement of land claim” exception. 

A. “Indian Country” and “Indian Lands” are not Co-Extensive 

The SNI, while conceding Plaintiffs’ right to re-argue the Indian lands issue, asserts there are 

no changes in the “legal landscape” since this Court’s July 2008 decision and thus no grounds to 

reconsider it (SNI Amicus at 1, 3).  Not so!  In CACGEC II, the parties briefed and this Court 

decided the “Indian lands” issue by reference to “Indian country.”  This Court recognized, correctly, 

that to exercise governmental power, the SNI must possess jurisdiction over its lands.  It assumed, 

however, that a tribe enjoys jurisdiction over the lands constituting “Indian country.”  Subsequent 

developments reflect that the focus on the Indian country analysis was misplaced.  

As the New York Court of Appeals has since explained in Cayuga Indian Nation of N.Y. v. 

Gould, 14 N.Y.3d 614 (2010), an Indian tribe does not necessarily exercise jurisdiction within Indian 

Country.  Gould involved the ongoing dispute between New York and the Cayugas over the 

collection of sales taxes on cigarettes.  The tribe argued it had no obligation to collect the taxes 
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because the convenience stores where it sold the cigarettes were on land within the tribe’s aboriginal 

reservation, which the US had never extinguished or disestablished.3  The Court of Appeals, after 

tracing the history of the Cayuga landholdings in New York, agreed with the tribe that its stores 

were located on land “which has been ascribed ‘reservation’ status under federal law,” id. at 643, 

even though the tribe did not have jurisdiction over it. 

In reaching this conclusion, the Court of Appeals focused on the Supreme Court’s holding in 

City of Sherrill v. Oneida Indian Nation of N.Y., 544 U.S. 197 (2005).  That case, the Court of 

Appeals explained, “dealt with whether a tribe could exercise sovereign power over reacquired land 

for purposes of avoiding real property taxes -- not whether reacquired land is ascribed reservation 

status under federal law.”  14 N.Y.3d at 641-42.  In Sherrill, the lower court held that the Oneida’s 

recently required aboriginal reservation property, was “Indian country” under 18 U.S.C § 1151(a), 

and the Supreme Court did not disturb that holding.  In fact, the Supreme Court concluded that it 

need not decide whether the ancient Oneida reservation had been disestablished, Sherrill, 544 U.S. at 

215 n.9; see also id. at 223 (Stevens, J. dissenting), to hold that the Oneidas could not exercise 

sovereign authority over the land.  The Court of Appeals in Gould explained that “even assuming 

that the reservation was not disestablished and that the reacquired land was reservation property . . . 

the doctrines of laches, acquiescence and impossibility still precluded reassertion by the tribe of 

sovereign authority over the property for purposes of real property taxation.”4 

Thus understood, Sherrill effectively uncouples the Indian country issue from the jurisdiction 

                                                 
3 Unlike Gould, this case does not involve a reservation, see CACGEC II, 2008 WL 2746566, at *31 
(the “parties and the SNI agree that the Buffalo Parcel is neither a reservation nor an allotment”). 

 
4 Gould arose under N.Y. Tax Law § 470(16), which “appears to have been” modeled upon IGRA’s 
“Indian lands” definition, see 14 N.Y.3d at 637, and which the NY Legislature adopted after the 
Supreme Court’s decision in Sherrill; see 14 N.Y.3d at 644. 
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question.  Even if a tribe has a reservation, it does not necessarily have jurisdiction over it.5  As a 

result, Indian country is not “the yardstick by which the existence of such jurisdiction is measured” 

(SNI Amicus at 7), and an analysis of whether a parcel is Indian country (see US Br. at 45) does not 

necessarily bear on the existence of Indian lands.  The SNI and the US submitted amicus briefs in 

Gould, and are only too well aware of this analysis.  It is “more than a little surprising” (see SNI 

Amicus at 5) that they would continue to urge this Court to view Indian country as a proxy for 

sovereignty, without distinguishing (or even citing) the conclusion in Gould to the contrary. 

Moreover, the erection of a fence and institution of security guards does not reflect 

regulatory jurisdiction and is not tantamount to the exercise of governmental power.  Recently, in 

Oklahoma v. Hobia, 2012 U.S. Dist. Lexis 100793 (N.D. Okla. Jul. 20, 2012), the court held that the 

Kialegee Tribal Town did not have jurisdiction over land held by an individual subject to a 

restriction by the U.S against alienation.  The Tribal Town argued it shared jurisdiction with the 

Muscogee (Creek) because it, too, was a successor in interest to the historic Creek Nation.  After a 

hearing, the court concluded the Tribal Town did not have jurisdiction over the restricted allotment 

and its unilateral actions did not amount to the exercise of jurisdiction: 

The Tribal Town’s actions since it initiated gaming development plans, i.e., fencing 
the property, hiring a private security service, opening a satellite office, making 
brochures available at the office, hanging a flag on the front of a former residence on 
the Broken Arrow Property and posting a sign claiming to exercise governmental 
authority over the property, are merely proprietary in nature and/or pretextual 
attempts to “manufacture” the exercise of government authority. The Tribal Town’s 
actions do not comprise actual delivery of governmental services.  

2012 U.S. Dist. Lexis 100793, *54-55.  The court in Hobia relied on the recent decision of the Tenth 

Circuit, in Miami Tribe of Oklahoma v. US, 656 F.3d 1129 (10th Cir. 2011), that the Miami Tribe of 

                                                 
5 Here, as the US points out (US Br. at 45), this case does not deal with the definition of 
“reservation” and the Indian country analysis has been in the context of determining whether the 
Buffalo Parcel is a dependent Indian community, not whether it is a reservation under IGRA or 
under the Indian country definition.   
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Oklahoma could not “‘exercise jurisdiction’ without a congressional grant of jurisdiction” over a 

restricted Indian allotment in Kansas.  The Tenth Circuit in Miami reiterated its prior conclusion in 

Kansas v. U.S., 249 F.3d 1213, 1219 (10th Cir. 2001) (see Plaintiffs’ SJ Br. at 37), that Congress 

unambiguously intended to abrogate the Miami Tribe’s jurisdiction over its Kansas lands and to 

move the tribe to Oklahoma.  The Tenth Circuit also reinforced its earlier conclusion that the tribe’s 

unilateral actions -- including adopting current landowners as tribal members, obtaining consent to 

assert tribal jurisdiction and maintaining the land and providing security over it -- did not 

demonstrate jurisdiction.  “An Indian tribe’s jurisdiction derives from the will of Congress, not from 

the consent of fee owners pursuant to a lease.”  Id. at 43 (quoting Kansas, 249 F.3d at 1230-31).   

In short, these recent judicial developments, coupled with the revelation in the administrative 

record in this case that DOI views it “irrelevant” whether the Buffalo Parcel is Indian country 

“because IGRA looks to the definition of Indian lands and not Indian Country,” BIA-500 

(emphasis added), amply warrant reconsideration of the Indian lands analysis here. 

B. In Enacting SNSA, Congress Had No Intention of Divesting the State and Local 
Governments of Jurisdiction Over the Buffalo Parcel and Transferring Sovereignty 
to the SNI  

The Chairman’s analysis in support of the resubmitted ordinance fails to consider facts 

relevant to the core issue whether Congress in SNSA intended to create “Indian country” within the 

meaning of 18 U.S.C. § 1151.  The US (at 38-39) concedes, as it must, that “the Non-Intercourse Act 

itself does not confer sovereignty.”  In the next breath, however, it asserts in totally circular fashion 

that SNSA allowed the SNI to acquire land that would be subject to the Non-Intercourse Act, and 

thereby “conferred authority” to the SNI over the Buffalo Parcel, because “[a] tribe, as a 

governmental authority exercises sovereignty over its land and its people” (US Br. at 39).  If the US 

means to suggest that, by virtue of the tribe’s “inherent sovereignty,” the SNI’s purchase of the 

Buffalo Parcel somehow rendered the land “Indian country,” it is the US, not Plaintiffs, that 
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“conflate[s] two separate issues” (US Br. at 38). 

In support of this most recent, but only partially developed, theory of jurisdiction, the US 

cites the 2006 edition of Cohen’s Handbook of Federal Indian Law, at § 4.01(2)(c).  That section, 

however, refers only to the existence of a tribe’s power to legislate and to tax within Indian country. 

 A tribe’s inherent authority within Indian country cannot create sovereignty over lands a tribe may 

purchase on the open market, outside Indian country.  In Sherrill, 544 U.S. at 214, the Supreme 

Court closed the door on this theory when it rejected the argument that a tribe’s “reacquisition of the 

land allowed it to ‘rekindl[e] embers of sovereignty that long ago grew cold.’”  Under Sherrill, an 

Indian tribe cannot assert sovereignty over land it purchases on the open market, even if the land is 

within the tribe’s ancient reservation.  It follows that the US, having conceded that the mere 

designation of land as restricted fee under the Non-Intercourse Act does not confer sovereignty, 

cannot fall back on the SNI’s “inherent authority” within Indian country as a source of governmental 

authority over the Buffalo Parcel.   

The SNI asserts (SNI Amicus at 6) that the IRA’s trust provision, like SNSA, simply states 

that land placed in trust shall be exempt from state and local taxation.  25 U.S.C. § 465.  This is 

incorrect.  Under the IRA, when the US takes title to land in trust for an Indian nation or individual, 

it is the United States that acquires the land, not the tribe.  The DOI neglects to mention that in 

considering an off-reservation trust acquisition, DOI’s own regulations require the Secretary to give 

state and local governments an opportunity to provide written comments as to the potential impact 

of the acquisition “on regulatory jurisdiction, real property taxes, and assessments.”  25 C.F.R. 

§ 151.11(d) (emph. added).  Under SNSA, in sharp contrast, Congress authorized the SNI, not the 

US, to purchase the land; and authorized the SNI to hold the land in fee, subject to 25 U.S.C. § 177, 

not to have the US hold it in trust for the tribe.  25 U.S.C. § 1774f(c).  Tellingly, Congress in SNSA 

did not invite comment on the loss of regulatory jurisdiction, but only on removal from the tax rolls. 
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 25 U.S.C. § 1774f(c) (providing State and local governments an opportunity “to comment on the 

impact of the removal of such lands from real property tax rolls of State political 

subdivisions.”).  To assert that SNSA removes the land from State and local governmental 

jurisdiction and subjects it to the Nation’s jurisdiction (US Br. at 41), is to rewrite SNSA’s express 

terms and its legislative intent with a single stroke.   

The ouster of State and local jurisdiction would have profound implications if it would mean 

that the tribe could use the land to manufacture and sell cigarettes, operate a pay-day lending center, 

erect a gas station, or maintain other dangerous and noxious conditions in downtown Buffalo, all 

without regard to the zoning, environmental, and other State and local laws regulating public health, 

safety and welfare.  If Congress had intended to oust the State and its subdivisions from regulatory 

jurisdiction, it is reasonable to expect -- nay to demand -- that it would have said so explicitly and 

offered the State and local authorities an opportunity to comment.  It is inconceivable that Congress 

could have intended to divest the State and its political subdivisions from the regulatory jurisdiction 

they have exercised over their lands for the past two centuries, without including a single word to 

that effect in the statute, the legislative debates or the reports on the proposed legislation.   

The legislative history is deafeningly silent as to any intent to transfer jurisdiction over the 

land.  Neither the US nor the SNI points to any passage in SNSA or its history remotely suggesting 

that Congress intended to transfer jurisdiction to the SNI over the as-yet unidentified land that it 

might acquire with SNSA funds in the second largest city in New York.  When Congress says 

“restricted fee” and not “regulatory jurisdiction,” it must be deemed to mean “restricted fee,” and not 

“regulatory jurisdiction.”  Sovereignty is much too important to be deemed transferred through 

implication by silence.  See Hawaii v. Office of Hawaiian Affairs, 556 U.S. 163, 175 (2009).  To 

conclude otherwise would make a mockery of the legislative process and do violence to the intent of 

Congress in enacting SNSA. 
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C. The Chairman’s Ordinance Approval Letter Did Not Establish Jurisdiction  

In his letter approving the Ordinance, the Chairman correctly recognized that “to exercise 

governmental power over its land, the Nation must first have jurisdiction to do so.”  Ordinance 

Approval at 8 (emph. added).  The Chairman erred, however, in proceeding to determine the 

jurisdiction issue by reference to whether the land was “Indian country.” 

The Chairman’s analysis relies on cases that are factually distinguishable and historically 

inapposite.  In his letter, the Chairman cites “US v. Sandoval, 231 U.S. 28 (1913) (restricted fee land 

as Indian Country); US v. Pelican, 232 U.S. 442 (1914) (allotment as Indian Country); and US v. 

McGowan, 302 U.S. 535 (1938) (trust land as Indian Country)” (Ordinance Approval at 9), for the 

proposition that lands held in trust or pursuant to a restriction against alienation, allotments, and 

reservations are all Indian country.  In Sandoval, the Pueblo’s fee simple title was Indian country 

because Mexico's statehood was conditioned upon the Indian pueblos being treated as Indian 

country.  In Pelican, the reservation trust land at issue, which was allotted in severalty to individual 

Indians, retained its character as Indian country during the period of the trust and issuance of fee-

simple patents because it continued under the jurisdiction and control of Congress for all 

governmental purposes.  In McGowan, the Court held that land the US purchased for the purpose of 

establishing a permanent settlement for needy non-reservation Indians, was “Indian country,” despite 

its denomination as a “colony.”   

These cases arose out of the long-since abandoned policy of removing and relocating 

American-Indian tribes westward away from approaching white civilization and segregating them on 

reservations.  In 1887, the Dawes Act, 25 U.S.C. § 33, signaled a shift in federal policy from 

segregating Indians and their lands to allocating those lands to tribes and their members individually. 

 County of Yakima v. Confederated Tribes & Bands of Yakima Indian Nation, 502 U.S. 251, 254 

(1992) (Scalia, J.).  In 1934, with the Indian Reorganization Act, 25 U.S.C. § 461, et seq., Congress 
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halted further allotments and extended indefinitely the existing trust periods for allotted Indian lands. 

 Post-IRA, as the Supreme Court held in Sherrill, 544 U.S. at 221, the land-into-trust process 

“provides the proper avenue” for a tribe to “reestablish sovereign authority over territory.” 

Sandoval, Pelican, and McGowan stand for the proposition that reservation and trust lands 

retained their character as Indian country even during the allotment period.  This does not support 

the converse proposition, that post-IRA, the application of restrictions against alienation under 25 

U.S.C. § 177 has the effect of converting fee simple land into Indian country.  Yet that would be the 

result of the Chairman’s analysis.6 

Contrary to the SNI’s suggestion (SNI Amicus at 9), there is no inconsistency with Donnelly 

v. United States, 228 U.S. 243 (1913).  In that case, the issue was whether federal courts had 

jurisdiction over a criminal trial for the murder of an Indian on a reservation in California.  The 

Court in Donnelly held that when Congress sets land apart out of the public domain as an Indian 

reservation, the reservation is “Indian country,” even if the Indians did not previously occupy it.  Id. 

at 268-69; see Alaska v. Native Village of Venetie Tribal Gov’t, 522 U.S. 520, 528 n.3 (1998) (citing 

Donnelly for the proposition that an Indian reservation is Indian country).  This case, in contrast, 

does not involve a reservation, or a set-aside out of the public domain, and the US long ago 

                                                 
6 Neither the US nor the SNI takes issue with the fact that, at the time of IGRA’s enactment in 1988, 
there was an existing inventory of allotted restricted fee lands over which tribes exercised 
governmental power (see Pls’ Br. at 38).  The US misses the point in asserting that if this is what 
Congress meant by the phrase “subject to restriction . . . against alienation and over which an Indian 
tribe exercises governmental power,” 25 U.S.C. § 2703(4)(B), then “Section 20 of IGRA would 
serve no purpose at all because any trust or restricted fee lands acquired after 1988 would fail 
Plaintiffs’ theory that the statute has a ‘preexisting governmental/aboriginal jurisdiction’ 
requirement.”  (US Br. at 39; see SNI Amicus at 8)  In 1988, Congress knew full well that the US 
might thereafter acquire lands in trust for Indians under the IRA, and this is why Congress included 
the Section 20 prohibition.  In contrast, there could be no after-acquired lands constituting restricted 
fee lands unless Congress expressly conferred jurisdiction upon such lands.  As set forth in 
Plaintiffs’ moving brief (Pls’ Mem. at 40-47) and discussed herein, SNSA did not have that effect. 
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renounced the removal-and-relocation approach to American-Indian relations.  Donnelly does not 

speak to the issue whether Congress in SNSA intended to confer sovereignty over as-yet 

unidentified restricted fee land.  It has no bearing on this case. 

POINT III 

IGRA’S PROHIBITION AGAINST GAMBLING ON AFTER-ACQUIRED LAND 
APPLIES TO RESTRICTED FEE LANDS 

The US urges (US Br. at 10, 11, 16) that “there is only one final agency action at issue in this 

case,” that is, the Chairman’s approval of the resubmitted Ordinance.  The SNI’s memorandum 

likewise seeks (SNI Amicus at 10, 30), to portray the Revised Regulations as irrelevant.  To the 

contrary, there are two final agency actions at issue: (i) the Chairman’s determination to approve the 

resubmitted Ordinance; and (ii) the Revised Regulations, in which DOI reversed Secretary Norton’s 

interpretation that IGRA Section 20 applies to restricted fee lands. 

The legal effect of the Revised Regulations is of paramount importance in this case.  They 

were the pretext for Defendants to approve a resubmitted Ordinance which was virtually identical to 

the one this Court invalidated in CACGEC II.  But for the Revised Regulations, the NIGC would 

have had no arguable basis to ignore this Court’s August 26, 2008 order to halt the illegal gambling 

“forthwith,” or for the Chairman to take yet another bite at the apple on the applicability of Section 

20 to restricted fee land.  But for the Revised Regulations, this case would long ago have ended, and 

the SNI’s illegal casino operation on the Buffalo Parcel would long since be closed.  The Complaint 

squarely challenges the Revised Regulations (Compl. ¶¶ 1, 10-11, 123-24, 129-32, Prayer for Relief 

¶ 3).  The Revised Regulations and the Chairman’s ensuing determination are both squarely at issue. 

A. In CACGEC II, This Court Determined that There Was No Ambiguity 
in the After-Acquired Lands Prohibition 

The SNI (SNI Amicus at 11) struggles to avoid the application of Nat’l Cable & Telecomms. 

Ass’n v. Brand X Internet Servs., 545 U.S. 967 (2005), to the Chairman’s conclusion that the Section 
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20 prohibition does not apply to restricted fee land.  In Brand X, the Supreme Court held that a 

“prior judicial construction of a statute trumps an agency construction” where “the prior court 

decision holds that its construction follows from the unambiguous terms of the statute and thus 

leaves no room for agency discretion.”  In CACGEC II, this Court held not only that Chairman 

Hogen’s conclusion that Congress intended the Section 20 prohibition to apply to after-acquired land 

was “a permissible construction of the statute,” but also that the contrary conclusion -- that Section 

20 “does not apply to ‘Indian lands’ created in a manner that was not statutorily available in 1988” -- 

“would be at odds with section 20’s clear purpose.”  CACGEC II, 2008 WL 2746566, at *54. 

The US and SNI wield, in talismanic fashion, the words “permissible construction,” while 

ignoring the clear import of the Court’s statutory analysis and its conclusion that there is no room for 

a contrary agency interpretation.  In Puentes Fernandez v. Keisler, 502 F.3d 337 (4th Cir. 2007), 

which the SNI cites (SNI Amicus at 14), the court made clear that it is not necessary to “say in so 

many magic words that its holding is the only permissible interpretation of the statute in order for 

that holding to be binding on an agency.”  Id. at 347.  

Chevron step one remains Chevron step one after Brand X, so that if the court has 
previously held that Congress has spoken directly to the precise question at issue, 
‘that is the end of the matter,’ . . . and no amount of Chevron step-two posturing on 
the part of the agency will undo the court’s interpretation. 

Id. (citing Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 842 

(1984)).  So too here, the plain import of this Court’s holding in CACGEC II is that the language of 

the statute, considered in light of what Congress sought to accomplish, was controlling. 

Contrary to the SNI’s suggestion (SNI Amicus at 13-14), this Court’s consideration of 

congressional intent and legislative history does not mean that the statute is ambiguous.  As the 

Second Circuit has made clear: 

In interpreting the plain language of the statute, we must look ‘to the particular 

Case 1:09-cv-00291-WMS   Document 65   Filed 11/08/12   Page 23 of 32



 
 17 

statutory language at issue, as well as the language and design of the statute as a 
whole, and, where appropriate, its legislative history.’ 

Natural Resources Defense Council v. Abraham, 355 F.3d 179 (2d Cir. 2004) (citations omitted).  

That is exactly what this Court did in CACGEC II.   

Lest it be forgotten, the Chairman, too, previously viewed the statutory language as clear.  

On July 2, 2007, in approving the SNI’s second ordinance, the Chairman opined that Section 20 “can 

only sensibly be read to include trust land and restricted fee land.” (Murray Decl. Ex. D at 4)  This 

was consistent with the Chairman’s recommendation, in the November 7, 2006 comments on the 

2006 proposed regulation, that DOI  clarify that Section 20 applies “to any post-IGRA land 

acquisition that meets the statutory definition of Indian lands.”  BIA-2046 (Dkt 37-18 at 3-4) 

(emphasis supplied). 

In reversing ground on this issue, the Chairman not only ignored this Court’s analysis in 

CACGEC II, but failed to consider IGRA as a whole or the congressional intent behind the Section 

20 prohibition, in determining that it did not apply to the Buffalo Parcel.  He paid lip service to 

“Congress’s intent in drafting the prohibition” (Dkt No. 58-4 at 12), without considering the 

expressions of that intent in an historical context.  He focused on a single term, “in trust,” without 

taking into account the language and design of IGRA as a whole, its legislative history, and the 

impact of SNSA on the after-acquired land prohibition.7  He did not do what he was supposed to do, 

which was to apply the law to the facts before him.  Instead, he impermissibly considered extraneous 

factors, such as the supposed “limited effect” of his new position, because it “affects only one tribe, 

the Seneca Nation,” and the supposed “diminished” concern that other tribes would argue for the 

application of the Non-Intercourse Act to their far-flung lands -- in other words, it was okay to cut a 

                                                 
7 The SNI agrees that IGRA’s objective was to prevent the proliferation of Indian gambling to after-
acquired off-reservation land.  CACGEC II, Amicus Brief of SNI (Dkt No. 46-2 at 53, n. 29). 
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break for the SNI so long as no one else would benefit from the interpretation.8 

For all of these reasons, the Chairman’s determination was not only contrary to law, as this 

Court determined it in CACGEC II, but also arbitrary and capricious. 

B. The Revised Regulations Are Not Entitled to “Chevron” Deference 

Even if this Court had not already conclusively determined the issue, as a matter of law, there 

would be no basis for deference to the Chairman’s determination, or to the DOI’s reversed 

interpretation, because Section 2719 is clear on its face.9  See SNI Amicus at 16 (“the NIGC 

determined that ‘Congress clearly spoke on the issue of whether section [20] applies to restricted 

land,’ and the Nation agrees with that conclusion”). Chevron deference comes into play “only as a 

consequence of statutory ambiguity, and then only if the reviewing court finds an implicit delegation 

of authority to the agency.”  Texas v. US, 497 F.3d 491, 501-02 (5th Cir. 2007).  Here, there is no 

such ambiguity.  In CACGEC II, this Court decided the statutory meaning of Section 2719 as a 

matter of law.  The NIGC’s failure to adhere to that interpretation was contrary to law. 

Contrary to the US’s suggestion (US Br. at 22), Redding Rancheria v. Salazar, -- F.Supp.2d -

                                                 
8 The SNI suggests, without citation to authority, that it was incorrect for this Court to conclude that 
the Section 20 prohibition is all-inclusive.  The SNI reasons that because the IRA authorizes land-in-
trust acquisitions for individual Indians, and the Section 20 prohibition applies to lands acquired for 
a tribe, the ban must not apply to land acquisitions for individuals.  (SNI Amicus at 23-24)  The 
SNI’s suggestion is mistaken.  In Hobia, 2012 U.S. Dist. Lexis 100793, at *50-51, the court pointed 
out that “[w]hen land is allotted in fee or placed in trust for an individual member of the tribe, any 
tribal property interest in the allotted parcel is eliminated.”  Thus, lands acquired in trust for the 
benefit of an individual would not meet the definition of “Indian lands,” because they would not be 
“lands … over which an Indian tribe exercises governmental power.”  25 U.S.C. § 2703(4)(B).  If 
the Secretary were to take lands in trust for an individual Indian, such lands would not be eligible for 
Indian gambling because they would not qualify as Indian lands. 
9 For a similar reason, and contrary to the US’s suggestion (US Br. 18), the Indian canons of 
construction do not apply.  The Indian canons apply only to an ambiguity.  Redding Rancheria v. 
Salazar, -- F.Supp. 2d --, No. 11-1493 SC, 2012 WL 525484, at *5 (N.D. Cal. Feb. 16, 2012) (citing 
Negonsott v. Samuels, 507 U.S. 99, 110 (1993)).  Here, there is no ambiguity and nothing to be 
construed in favor of the Indian nation. 
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-, 2012 WL 525484, at *6 (N.D. Cal. Feb. 16, 2012), does not support the proposition that the BIA 

shares authority with the NIGC to interpret IGRA in the gambling ordinance approval context.  

Redding Rancheria arose in a different context -- a proposed land-into-trust acquisition under the 

IRA -- and involved a different provision of IGRA -- the restored lands exception to the after-

acquired lands prohibition.  In the land-into-trust context, the court in Redding Rancheria held, the 

Secretary’s authority to issue regulations derives from the IRA, not IGRA.  2012 WL 525484, at *6. 

 “The only question, then, is whether IGRA [§ 2709] changed or limited the Secretary’s land-into-

trust powers in some fashion.”  Id. The court held that it did not: IGRA § 2709 states that the 

Secretary shall continue to exercise his pre-IGRA authority ‘relating to supervision of Indian 

gaming,’ only until the NIGC is organized and promulgates regulations.  “The act of taking land into 

trust is not included in the “supervision of Indian gaming,” if for no other reason than that land may 

be taken into trust on behalf of Indian tribes for a variety of purposes, of which gaming is only one.” 

 2012 WL 525484, at *7.  Thus, the court concluded, the Secretary retained authority to issue 

regulations relating to land-into-trust acquisitions. 

This case, in contrast, does not arise in the land-into-trust context or implicate the Secretary’s 

land-into-trust authority.10  Instead, it involves a tribe’s request to the NIGC for approval of an 

ordinance to conduct gambling.  The supervision of Indian gambling, unlike a land-into-trust 

acquisition, is solely within the authority of the NIGC. 25 U.S.C. § 2709.  Moreover, the Chairman’s 

authority to approve a gambling ordinance derives from IGRA, not the IRA.  25 U.S.C. § 2710; see 

Redding Rancheria, 2012 WL 525484, at *7 (“IGRA transferred to NIGC that portion of the 

                                                 
10 According to the US, “IGRA imposes multiple duties upon the Secretary, including evaluating and 
approving revenue allocation plans, evaluating and approving gaming compacts, prescribing Class 
III gaming procedures if the tribe and state cannot agree, appointing two of the three members of the 
NIGC and providing administrative support services to the NIGC.”  US Br. at 23.  None of these 
other duties is at issue here.  
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Secretary’s authority relating to the supervision of Indian gaming, and only that portion.”).  Redding 

Rancheria turns on the Secretary’s “preexisting role as the United States’ conduit for taking land 

into trust for Indian tribes.”  Id. at 8.11  This case does not implicate the Secretary’s discretion under 

the IRA, and there is no statutory basis for the Secretary to assume any regulatory role with respect 

to the SNI’s resubmitted Ordinance.12  Thus, Redding Rancheria is completely inapposite. 

This reading is consistent with IGRA § 2709, in which Congress made clear that the 

Secretary would exercise his pre-IGRA authority relating to the supervision of Indian gambling only 

until the NIGC is organized and promulgates regulations.  It is also consistent with DOI’s 

understanding of its limited authority under IGRA, as set forth in the 2007 Memorandum of 

Agreement between DOI and NIGC.  See Pls’ SJ Br. at 20 n. 16 and Murray Ex. AA (limiting DOI’s 

authority for “Indian lands” determinations to land-into-trust applications and tribal-state compacts). 

C. The Final Revised Regulations Reversing DOI’s Prior Interpretation of IGRA Were 
Not a Logical Outgrowth of the 2006 Proposed Rule and Provide No Support for the 
Chairman’s Reconsideration and Approval of Yet Another Gambling Ordinance 

In the Revised Regulations, DOI reversed a position it had taken not just in 2006, but all the 

way back to 2002, when Secretary Norton opined on the application of the after-acquired lands 

prohibition to restricted fee lands in explaining her reasons for allowing the Compact to pass into 

                                                 
11 The US suggests that “[a]ll of the exceptions to the IGRA’s general prohibition . . . invoke some 
aspect of the Secretary’s authorized duties.”  US Br. at 24-25.  This suggestion does not help the 
US’s case, because the question the regulations address -- whether the prohibition applies to both 
trust and restricted fee land -- involves the application of the prohibition, not the exceptions to it. 
12 See Texas v. U.S., 497 F.3d 491, 501-02 (5th Cir. 2007) (Secretary lacks authority to issue 
regulations under IGRA establishing procedures to apply where state refuses to negotiate compact in 
good faith or to consent to tribe’s lawsuit to challenge the failure); Pub. Serv. Comm. v. FERC, 866 
F.2d 487, 491-92 (D.C. Cir.1989) (executive agencies “cannot enlarge the choice of permissible 
procedures beyond those that may fairly be implied from the substantive sections and the functions 
there defined”). 
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effect.  In the 2006 proposed regulation, when DOI recited the existing rule,13 it gave no hint that it 

was considering a possible change to it. 

The US argues (US Br. at 27), that it is enough if the notice would “fairly apprise interested 

persons of the subjects and issues” of its rulemaking.  Although Defendants correctly state that DOI 

was required to provide notice of the “subjects and issues” of the proposed regulatory changes, the 

2006 proposal does not give even general notice that the Secretary’s 2002 interpretation was at issue. 

 Rather, the APA requires the agency to “describe the range of alternatives being considered with 

reasonable specificity.  “Otherwise, interested parties will not know what to comment on, and notice 

will not lead to better-informed decision-making.”  Small Refiner Lead Phase-Down Task Force v. 

E.P.A., 705 F.2d 506 (D.C. Cir. 1983); Horsehead Res. Dev’t Co. v. Browner, 16 F.3d 1246, 1268 

(D.C. Cir. 1994) (description of subjects and issues of proposed rule must “provide sufficient detail 

and rationale for the rule to permit interested parties to participate meaningfully”). Moreover, the 

APA also required the DOI, in light of the regulatory reversal, to address the disconnection between 

its new interpretation and its prior interpretation of the Section 20 prohibition.  See American 

Petroleum Inst. v. Johnson, 541 F.Supp.2d 165 (D.C. Cir. 2008) (court was unable to determine 

whether agency’s regulatory change resulted from reasoned decision-making, as required by APA, 

where agency failed to address tension between its new definition and conflicting Supreme Court 

case); see also American Lung Ass’n v. EPA, 134 F.3d 388, 392 (D.C. Cir. 1998) (“With its delicate 

                                                 
13 Even if, as Defendants suggest, the existing rule was merely interpretative, it was still subject to 
the APA’s notice and comment requirements.  Alaska Professional Hunters Assoc., Inc. v. FAA, 177 
F.3d 1030, 1034 (D.C. Cir. 1999) (“When an agency has given its regulation a definitive 
interpretation, and later significantly revises that interpretation, the agency has in effect amended its 
rule, something it may not accomplish without notice and comment.”); see also Visiting Nurse Ass’n 
of Brooklyn v. Thompson, 378 F.Supp.2d 75, 90 (E.D.N.Y. 2004) (Second Circuit “has hinted on at 
least one occasion that it would resolve the question in favor of requiring administrative agencies to 
employ notice and comment in altering established interpretation of applicable regulations”) (citing 
State of New York v. Lying, 829 F.2d 326, 353-54 (2d Cir. 1987)). 
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balance of thorough record scrutiny and deference to agency expertise, judicial review of agency 

action can occur only when agencies explain their decisions with precision.”). 

The US attempts to minimize the substantive differences between the proposed (2006) and 

final (2008) rule, arguing (US Br. at 26-27) that “a final rule need not be an exact replica of the 

proposed rule.”  The argument is specious.  The challenged portion of the revised regulations is the 

mirror opposite of the position in the earlier proposed rule.  As in Environmental Integrity Project 

v. EPA, 425 F.3d 992, 997 (D.C. Cir. 2005), the “surprise-switcheroo” did not comply with the APA 

because it was not preceded by adequate notice and comment.   

The US urges (US Br. at 28) that “[c]hanges that arise as a result of comments received 

during the process necessarily constitute a logical outgrowth of the proposed rule.”  The US cites no 

legal authority for this proposition, nor could it have.  This is because a regulatory change arising 

from a response to a comment is not exempt from the APA’s notice and comment requirements.  

Indeed, where a significant regulatory change appears as a response to a comment rather than in the 

text of the proposed rule, the comment is inadequate to provide notice to interested parties.  National 

Black Media Coal. v. F.C.C., 791 F.2d 1016, 1023 (2d Cir. 1986).  An agency must provide notice of 

a regulatory change on their own and cannot “bootstrap notice from a comment.”  Small Refiner, 705 

F.2d at 549; see Fertilizer Inst. v. E.P.A., 935 F.2d 1303, 1312 (D.C. Cir. 1991) (agency itself must 

provide notice of regulatory change because “commenting parties cannot be expected to monitor all 

other comments submitted to an agency”).   

Here, SNI seized upon an opportunity to influence the scope of the after-acquired lands 

prohibition and submitted a comment to DOI.14  DOI’s response to SNI’s comment had the effect of 

                                                 
14 The US’s assertion that Plaintiffs had actual notice of the regulatory reversal is devoid of any 
factual support.  Moreover, it is irrelevant that SNI and NIGC provided comments on the restricted 
fee issue. See Wagner Electric Corp. v. Volpe, 466 F.2d 1013, 1019 (3d Cir. 1972) (although some 
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reversing the position the Secretary had previously taken, as far back as 2002, on the applicability of 

the Section 20 prohibition to restricted fee land.  The 2006 proposed rule contained no suggestion 

that DOI might change the longstanding interpretation and it is not reasonable to expect interested 

parties to “divine [DOI’s] unspoken thoughts.”  Small Refiner, 705 F.2d at 548-49.  Because the 

proposed changes appeared for the first time as a response to a comment15-- which was insufficient 

to put interested parties on notice – they do not satisfy the standard in Riverkeeper, which the US 

cites in its brief (US Br. at 27).   Because DOI itself did not notify interested persons of its change in 

interpretation of the Section 20 prohibition, the final regulation was promulgated in violation of the 

notice and comment requirement.  It is, therefore, invalid. 

For all the foregoing reasons and especially in light of the Government’s later 

acknowledgment that IGRA’s after-acquired land prohibition applies to restricted fee land, there is 

no basis for negating this Court’s determination in CACGEC II. 

POINT IV 

THE SETTLEMENT OF A LAND CLAIM EXCEPTION DOES NOT APPLY TO THE 
BUFFALO PARCEL  

In approving the resubmitted Ordinance, the NIGC Chairman noted that he was bound by 

this Court’s decision in CACGEC II on the “settlement of a land claim” exception unless and until 

that determination were “overturned on appeal.”  Dkt No. 58-4 at 20.  This has not occurred. 

Despite that acknowledgment, the current Chair nevertheless persists in raising this issue yet 

again in the US’s Brief.  In so doing, she apparently forgot or is unmindful of this Court’s second 

                                                                                                                                                             
“knowledgeable manufacturers” responded to an inadequate notice with comments, it was irrelevant 
because others were “possibly not so knowledgeable”). 
15 It is for this very reason that Plaintiffs need not have submitted a comment on the proposed rule.  
There was no suggestion in the proposed rule that DOI was contemplating a change in the 
applicability of the Section 20 prohibition to restricted fee land. 

 

Case 1:09-cv-00291-WMS   Document 65   Filed 11/08/12   Page 30 of 32



 
 24 

decision in CACGEC II, 2008 WL 5057101 (Aug. 26, 2008), when it denied the Government’s 

motion to vacate this Court’s July 8, 2008 Decision and remand the “settlement of a land claim” 

issue back to the agency in light of the Revised Regulations.  In denying that Motion, this Court 

noted that the Chairman had already had “four bites of the apple” on this very issue (Id. at *5) and 

stated: 

To require the NIGC to provide additional analysis or explanation in support of a 
determination that this Court has concluded is arbitrary and capricious and contrary 
to a century’s worth of settled law and policy would be the height of futility. 

Id. at *6.  Nevertheless, the Chair is apparently now seeking a “fifth bite of the apple.” 

 This Court, in denying the Government’s motion to remand this “settlement of a land claim” 

issue, also chided Defendants in a footnote (2008 WL 4057101 at *9, n.6) for failing to acknowledge 

this Court’s earlier finding in CACGEC II that the Defendants’ arguments were “at odds with the 

texts of four Congressional acts … a significant body of decisional authority relative to these four 

acts, and the DOI’s own stated [positions].  In other words, they are contrary to more than a century 

of law and agency action.”  CACGEC II, 2008 WL 2746566, at *62. 

Finally, the SNI (SNI Amicus at 16) reminds this Court, albeit in a different context, that 

Congress means what it says and says what it means when it adopts a statute.  Indeed.  In virtually 

all the other settlement acts codified in Chapter 19 of Title 25 of the United States Code, the statutes 

are either entitled “an act to settle a land claim” or makes specific reference to a land claim in the 

initial sections of the statute stating their purpose.  That is, with one stark and notable exception: 

SNSA, enacted pursuant to Public Law 101-53, is entitled “an act to provide the renegotiation of 

certain leases ….”  If Congress had wanted to characterize SNSA as the settlement of a land claim, it 

would have done so. 

The US also suggests (US Br. at 43) that if Congress wanted to clarify that lands acquired 

with SNSA funds would not be gambling-eligible, it could have done so by express language as it 
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did in the other land settlement acts.  This proves Plaintiffs’, not Defendants’, point.  The reason 

Congress saw the need expressly to prohibit gambling on lands acquired under other Settlement Acts 

was precisely because such lands would have otherwise qualified under the settlement of a land 

claim exception pursuant to IGRA § 20(b)(1)(B)(i).  Conversely, there was no need to make such 

clarification with respect to SNSA because it was not the settlement of a land claim to begin with. 

Hopefully this fifth bite of the apple will be Defendants’ last. 

CONCLUSION 

Plaintiffs’ Motion for Summary Judgment should be granted. 

Dated: Albany, New York    Respectfully submitted, 
 November 8, 2012   O’CONNELL & ARONOWITZ, P.C. 
      s/ Cornelius D. Murray 
      Cornelius D. Murray, Esq. 
      cmurray@oalaw.com 
      54 State Street, Albany, NY 12207 
      (518) 462-5601 
      Attorneys for Plaintiffs 
      (518) 462-5601 
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