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       The Honorable Lonny R. Suko 
 
 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF WASHINGTON 

 
KING MOUNTAIN TOBACCO 
COMPANY, INC.; 
CONFEDERATED TRIBES 
AND BANDS OF THE 
YAKAMA NATION, 
 
 Plaintiffs, 
 
 v. 
 
ROBERT MCKENNA, 
ATTORNEY GENERAL OF 
THE STATE OF 
WASHINGTON, 
 
 Defendant. 

NO. CV-11-3018-LRS 
 
DEFENDANT’S 
MEMORANDUM IN 
OPPOSITION TO 
PLAINTIFFS’ MOTION FOR 
SUMMARY JUDGMENT  
 
Hearing Date:  2/11/2013                    
Time:  9:30 a.m. 
Location:  Yakima, WA 
 
Oral Argument Requested 

 

I. INTRODUCTION 

Relying on 188 “undisputed material facts” that contain phrases 

selectively extracted from legal decisions, opinions about the 1855 Treaty with 

the Yakamas, and argument, King Mountain Tobacco Company asserts it is 
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entitled to judgment as a matter of law on its Treaty claims.  But King 

Mountain and the Yakama Tribe’s (collectively “King Mountain” or 

“plaintiffs”) reliance on extrinsic evidence supporting its Treaty interpretation 

merely reinforces that it cannot demonstrate express federal law exempts it 

from state law regulating tobacco products for conduct that expands beyond 

reservation borders. 

Article II of the Treaty sets forth the boundaries of the Yakama 

Reservation and directs that the Yakama will leave the area conveyed to the 

United States in Article I of the Treaty.  Article III of the Treaty provides a right 

to travel, not a right to trade based on terms separate and apart from the rest of 

society.  Neither Article II nor Article III expressly exempts King Mountain 

from state regulation when its products are sold to non-Yakama members, nor 

does any other federal law.  The Court also should not consider King 

Mountain’s new state law claim that was not plead, and which relies on a 

misinterpretation of both Washington’s qualifying statute and a Department of 

Revenue letter ruling.  The Attorney General requests that the Court deny the 

plaintiffs’ motion for summary judgment. 
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II. ARGUMENT 

A. King Mountain Misapprehends The Summary Judgment Standard 
As Requiring The Attorney General To Introduce Materials On An 
Issue That King Mountain Bears The Burden Of Proof. 

King Mountain asserts that to withstand summary judgment, the Attorney 

General must come forward with extrinsic evidence interpreting a treaty that 

King Mountain asserts exempts it from state law.  Pls.’ Memo at 16-17, 25-28.  

This argument misstates the summary judgment standard. 

A party seeking summary judgment always bears the initial responsibility 

of informing the court of the basis for its motion, and identifying those portions 

of “the pleadings, depositions, answers to interrogatories, and admissions on 

file, together with the affidavits, if any,” which it believes demonstrate the 

absence of a genuine issue of material fact.  Celotex Corp. v. Catrett, 477 U.S. 

317, 323 (1986).  “[T]he plain language of Rule 56(c) mandates the entry of 

summary judgment, after adequate time for discovery and upon motion, against 

a party who fails to make a showing sufficient to establish the existence of an 

element essential to that party’s case, and on which that party will bear the 

burden of proof at trial.”  Id. at 322 (emphasis added).  A party is entitled to 

summary judgment only if the “movant shows that there is no genuine issue as 

to any material fact and the movant is entitled to judgment as a matter of law.”  

FRCP 56(a). 

In this case, King Mountain bears the burden of proof.  See Washington 

v. Confederated Tribes of Colville Indian Reservation, 447 U.S. 134, 160 
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(1980) (holding that the Tribes, rather than the State, have the burden to show 

state recordkeeping requirements are invalid).  King Mountain must either 

demonstrate it is not subject to state law, or that express federal law exempts it 

from state law.  Mescalero Apache Tribe v. Jones, 411 U.S. 145, 148-49 (1973) 

(“Absent express federal law to the contrary, Indians going beyond reservation 

boundaries have generally been held subject to non-discriminatory state law 

otherwise applicable to all citizens of the state.”).  It is undisputed that King 

Mountain is a tobacco product manufacturer.  See King Mountain SOF 7-10.  

This subjects King Mountain to Washington’s qualifying statute, absent express 

federal law to the contrary.  Wash. Rev. Code § 70.157.020.  To demonstrate it 

is exempt from the statute at issue, King Mountain has come forward with a 

legal document—the Treaty itself—as well as extrinsic evidence, including 

minutes describing the historical context of that Treaty, declarations from 

Indian members, and opinion testimony. 

In opposing King Mountain’s argument, the Attorney General relies 

primarily on the Treaty itself.  The Attorney General is not required to dispute 

each and every fact or opinion asserted by King Mountain at the summary 

judgment stage, particularly on an issue where King Mountain carries the 

burden of proof.  The Attorney General has disclosed the expert report of Dr. 

Emily Greenwald, who will testify as to the meaning of the Treaty if this matter 

proceeds to trial.  But the Attorney General has not offered this expert 
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testimony at the summary judgment stage because the parties agree that the 

issue in this case is a legal one that can be resolved without trial.  The legal 

document being interpreted is in the record.   

King Mountain argues, in contradictory fashion, that while the disputed 

issue is a legal one and no trial is necessary, its witnesses’ opinions about the 

Treaty are entitled to great weight and (in a separate motion) that the Attorney 

General’s expert witness’ testimony (which has not been offered to support its 

summary judgment motion) is entitled to little or no weight.  But the question at 

issue either requires the purely legal interpretation of a historical document—

the Treaty—or the Court will need to hear opinion testimony subject to cross 

examination to determine the meaning of that Treaty as it did after the Ninth 

Circuit’s holding in Cree v. Waterbury, 78 F.3d 1400 (9th Cir. 1996) (Cree I).   

Because the Treaty is not an express law exempting King Mountain from 

the state statutory escrow requirements, the Attorney General takes the position 

that no such trial is necessary.  There is ample evidence in the record to support 

the Attorney General’s position, including the Treaty itself.  But if the Court 

disagrees and requires opinion testimony to interpret the Treaty, a trial would be 

necessary.  Either way, no authority supports the position that the Attorney 

General must, at the summary judgment stage, combat each piece of extrinsic 

evidence offered by King Mountain for an issue on which King Mountain bears 

the burden of proof. 
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King Mountain has complicated the issue by introducing argument and 

opinions in its statement of facts.  The Attorney General agrees that any dispute 

over the actual facts in this case is immaterial.  But the factual statement 

submitted by King Mountain emphatically proves the point that it cannot meet 

the second prong of the summary judgment standard—to show that it is entitled 

to judgment as a matter of law. 

 
B. King Mountain’s Interpretation Of The Treaty’s Article II “Use And 

Benefit” Provision To Exempt King Mountain From Regulation 
Anywhere In The United States Is Untenable. 

Relying primarily on extrinsic opinion evidence interpreting its Treaty, 

King Mountain makes the sweeping claim that Article II guarantees King 

Mountain “the right to engage in the historical practice of growing and trading 

tobacco without any economic impediments, restrictions, or conditions being 

imposed by any state or the federal government.”  Pls.’ Memo at 21.  This 

cannot be the law.  If it were, any regulation or tax—by Washington or the 

United States—of any product related to that which the Yakama traded in 1855, 

would be invalid as applied to the Yakamas.  This would be true anywhere in 

the United States where the Yakamas now trade their product. 

King Mountain ignores the applicable legal principle at issue in this case:  

“Absent express federal law to the contrary, Indians going beyond reservation 

boundaries have generally been held subject to non-discriminatory state law 

otherwise applicable to all citizens of the State.”  Mescalero Apache Tribe v. 
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Jones, 411 U.S. 145, 148-49 (1973).  In interpreting treaties, “courts cannot 

ignore plain language that, viewed in historical context and given a ‘fair 

appraisal,” clearly runs counter to a tribe’s later claims.  Oregon Dep’t of Fish 

and Wildlife v. Klamath Indian Tribe, 473 U.S. 753, 774 (1985). 

1. A textual interpretation of Article II confirms that its primary 
purpose was to set forth the physical boundaries of the 
reservation. 

In describing the reservation, Article II of the Treaty states in part: 

 

All which tract shall be set apart and, so far as necessary, surveyed and 

marked out, for the exclusive use and benefit of said confederated tribes 

and bands of Indians, as an Indian reservation; nor shall any white man, 

excepting those in the employment of the Indian Department, be 

permitted to reside upon the said reservation without permission of the 

tribe and the superintendent and agent.  And the said confederated tribes 

and bands agree to remove to, and settle upon, the same, within one year 

after the ratification of this treaty.  In the mean time it shall be lawful for 

them to reside upon any ground not in the actual claim and occupation of 

citizens of the United States; and upon any ground claimed or occupied, 

if with the permission of the owner or claimant . . . 

King Mountain’s argument would have the Court believe that the 

numerous state and federal laws that regulate the health and safety of cigarettes 

are invalid as applied to it.  For instance, King Mountain’s Treaty interpretation 

would prohibit the State from requiring fire safe cigarettes under Wash. Rev. 

Code § 19.305.020, requiring notice by wholesalers and retailers that the sale of 

tobacco products to minors is prohibited under Wash. Rev. Code § 70.155.020, 

prohibiting cigarette machines from being located near places frequented by 
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minors under Wash. Rev. Code § 70.155.030, or requiring proof of age under 

Wash. Rev. Code § 70.155.090. 

King Mountain’s interpretation would also exempt it from federal laws 

related to tobacco, including the 2009 Family Smoking Prevention and Tobacco 

Control Act (the Act), which granted the Food and Drug Administration “the 

authority to regulate the sale, distribution, advertising, promotion and use of 

tobacco products if such actions would be in the interest of the public health.”  

U.S. Smokeless Tobacco Mfg. Co., LLC v. City of New York, 703 F. Supp. 2d 

329, 336 (S.D.N.Y. 2010) (quoting the Act Report at 26).  The Act also 

required the FDA to develop tobacco product standards which may include 

regulating nicotine yields, reducing or eliminating of other constituents, 

provisions respecting the construction, components, ingredients, additives, 

constituents, provisions for testing, and labeling, among others.  21 U.S.C. § 

387g(a)(4).  Section 906(d) of the statute permits the FDA to “by regulation 

require restrictions on the sale and distribution of a tobacco product . . ..”  

Additionally, the 2009 Children’s Health Insurance Program Reauthorization 

Act raised the federal tax rate for cigarettes from $0.39 per pack to $1.01 per 

pack.  See Pub. L. No. 111-3 (2009); 26 U.S.C. § 5701(b)(1).  Under King 

Mountain’s argument, all of these state and federal laws are invalid as applied 

because they reduce the “benefit” received by King Mountain from the use of 

its land or “restrict” King Mountain’s historical use of its land to grow tobacco. 
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The much more plausible reading of the Treaty language—when taken in 

context of Article II in its entirety—is that the provision sets apart the physical 

land for the reservation.  And even though courts have apparently not decided 

this precise question,
1
 those that have discussed this provision strongly suggest 

that the provision deals primarily with the boundaries of the reservation land 

itself, not the State’s ability to regulate businesses that go beyond those 

reservation boundaries. 

King Mountain’s argument construes the phrase “exclusive use and 

benefit” in the abstract but ignores the rest of the Treaty’s language and the 

historical context for the Treaty.  And King Mountain’s reliance on extrinsic 

evidence further suggests that the Treaty is not an express federal law 

exempting King Mountain from state regulation.  

Articles I and II of the Treaty concern the land being granted to the 

United States and the land reserved for the Yakama.  Article I of the Treaty 

grants the United States a substantial piece of land.  The Yakamas agreed to 

“cede, relinquish, and convey to the United States all their right, title and 

interest in and to the lands and country” described in Article I.  Article I 

                                           

1
 Although courts have discussed this Treaty provision, the Attorney 

General knows of no cases that have interpreted this provision in the context of 

whether a state may regulate conduct by Yakama members going beyond 

reservation boundaries.  
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describes the physical boundaries of the land ceded to the United States.  After 

describing the land granted to the United States, Article II then carves out the 

exception to the grant: “There is, however, reserved, from the lands above 

ceded for the use and occupation of the aforesaid confederated tribes and bands 

of Indians, the tract of land included within the following boundaries . . .” 

(emphasis added).  After Article II describes the reservation’s physical 

boundaries, the sentence at issue appears.  The provision states that the tract 

shall be set apart, provides for a survey and marking, states that it will be for 

the exclusive use and benefit of the Indians, and then restricts which white men 

may reside upon the reservation.  The next sentence states that the tribes agree 

to remove to and settle on this reservation land.  These provisions surrounding 

the phrase at issue each concern who may live where. 

Reading the Treaty as a whole, it is clear that Article II provides for the 

physical space for the Yakamas to enjoy their reservation land and to exclude 

certain non-members from residing on it.  Article II also required the Yakamas 

to vacate the land described in Article I.  Article II, given its context and a fair 

reading, says nothing about the commercial terms Indians would receive when 

they brought their goods to market.  It does not guarantee certain revenues to 

Yakama members from their commercial exchanges with non-members.  It 

granted real property rights to the Yakama, and the state of Washington has not 

sought to encroach in any way on those property rights.  Reading this provision 
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fairly, nothing can be said to diminish the State’s power to regulate products 

sold to non-Yakama members. 

2. Case law that either discusses Article II or that applies by 
analogy does not support King Mountain’s virtually unlimited 
interpretation of its treaty. 

To the degree that courts have discussed the “use and benefit” provision, 

even if not interpreting it directly in this context, such case law is consistent 

with the Attorney General’s position and inconsistent with King Mountain’s 

position.  In Brendale v. Confederated Tribes and Bands of Yakama Indian 

Nation, 492 U.S. 408 (1989), the Court discussed the “exclusive use and 

benefit” provision in the context of the extent of the Yakamas’ regulatory 

power over non-Indians owning reservation land in fee simple.  The Court 

traced the nature of the Tribe’s power to exclude nonmembers from its lands as 

well as the lesser power to enact zoning regulations pertaining to the character 

of those lands.  Although much of the reservation land is owned by the United 

States in trust for the Yakama Tribe or its members, some is now owned in fee 

simple by nonmembers.  The Court held that the Yakama Nation no longer 

retains the “exclusive use and benefit” of all the land within reservation 

boundaries established by the Treaty with the Yakamas.  Id. at 422. 

Brendale demonstrates that the “exclusive use and benefit” language 

pertains to the Yakama’s right to use certain lands and to control the character 

of trust lands.  The Attorney General’s position is entirely consistent with this 
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position.  If the Tribe’s ability to regulate non-members living within its own 

reservation is limited under this provision, it would be surprising if the 

provision prohibited Washington’s regulation of cigarette sales to non-Yakama 

members. 

Other cases strongly suggest that Article II is primarily a description of 

the physical boundaries of the reservation.  For example, the federal court of 

claims, in a fishing rights case, described Article II as follows: 

 
Under Article II of the Yakima Treaty, an extensive reservation was 
created, situated about 90 miles north of the Columbia River in what is 
now the central part of the State of Washington.  In return, the Yakima 
Nation ceded all of its claims to a larger area of land lying generally 
north of the Columbia River and containing the reservation land 
mentioned above.  Article II also provided that all of the bands and tribes 
constituting the Yakima Nation would move to the reservation within one 
year of the ratification. 

 

Whitefoot v. United States, 293 F.2d 658, 667 (1961).  This is purely a physical 

description.  Other cases discussing the “exclusive use and benefit” provision 

are consistent with this understanding.  E.g., Northern Pac. Ry. Co. v. U.S., 191 

F. 947, 958 (9th Cir. 1911) (Yakama right to exclusive use and benefit of tribal 

land includes right to a proper survey). 

King Mountain has offered no cases supporting the proposition that the 

Article II language prohibits the states from regulating sales to non-members 

for conduct that extends beyond reservation boundaries.  Nor does King 

Mountain offer cases supporting its argument that the provision guarantees it 
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some sort of maximized revenue.  But even if the “exclusive use and benefit” 

provision were held to limit taxation of “value generated” on the reservation, 

this does not prohibit regulation of tobacco products leaving the reservation.   

The escrow requirement, which is refunded to the tobacco product 

manufacturer under certain conditions, is not a tax.  Oklahoma v. Native 

Wholesale Supply, 237 P.3d 199, 216 (Okla. 2010) (“the underlying MSA-

imposed escrow obligation of the tobacco manufacturer [is not] a tax . . .” rather 

it is “a method adopted by the State to regulate the distribution and sale of 

tobacco products”).  Washington’s qualifying and complementary statutes are 

also not a “precondition” to King Mountain engaging in economic activity.  

King Mountain need not comply with the escrow statute to grow tobacco on its 

land.  Rather, Washington law imposes non-discriminatory requirements when 

King Mountain chooses to sell cigarettes to nonmembers in Washington.  The 

mere fact that the escrow requirement reduces profits partially derived from 

reservation land is not enough to demonstrate interference with the use and 

benefit of Yakama land.  See Confederated Tribes of Colville Indian 

Reservation, 447 U.S. at 155 (“We do not believe that principles of federal 

Indian law, whether stated in terms of pre-emption, tribal self-government, or 

otherwise, authorize Indian tribes thus to market an exemption from state 

taxation to persons who would normally do their business elsewhere.”). 
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The Supreme Court has rejected similar arguments.  Cotton Petroleum 

Corp. v. New Mexico, 490 U.S. 163 (1989), involved a non-Indian company 

that operated by way of an oil and gas lease on land owned by the United States 

in trust for the Jicarilla Tribe.  Id. at 166-67.  Mineral leases encompassed a 

substantial portion of the reservation and were the primary source of the Tribe’s 

operating revenue.  Id. at 167.  The Supreme Court rejected the argument that a 

state severance tax of oil and gas production on trust land, of which a tribe 

received 12.5% of the value of production under a lease and 6% through a tribal 

tax, was impermissible, despite an Executive Order that set aside the Jicarilla 

Reservation for “use and occupation” of the tribe.  The mere fact that “the state 

tax imposes some limit on the profitability of Indian oil and gas leases” was too 

indirect to reject state taxation.  Id. at 191. 

King Mountain’s case is significantly weaker than the argument made on 

behalf of the Jicarilla Tribe and Cotton Petroleum.  King Mountain will no 

doubt point out that Cotton Petroleum was a non-Indian business.  But mineral 

leases were the primary source of the Jicarilla Tribe’s operating revenues.  King 

Mountain, although owned by a Yakama member, is a private business, not a 

tribal enterprise.  It may provide benefits to other Yakama members through 

employment and the like, but the record is devoid of any showing similar to the 

Jicarilla Tribe’s interest in its primary source of operating revenue.  And 

further, Washington’s qualifying statute regulates cigarette sales to non-
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members.  The tax at issue in Cotton Petroleum applied directly to the tribal 

resource.  The mere reduction in King Mountain revenues is not enough to 

demonstrate interference with the Treaty right.  See also Department of 

Taxation and Finance of New York v. Milhelm Attea & Bros., Inc., 512 U.S. 61 

(1994) (holding that a quota limiting the number of tax-exempt cigarettes that 

could be sold by a wholesaler on the reservation did not conflict with Indian 

trader statutes).
2
   

3. The historical context of the Treaty, including background to 
the Treaty negotiations and the absence of cigarettes in 1855, 
also run counter to King Mountain’s claims. 

The historical context supports a reading of the “use and benefit” 

provision as helping to preserve and support self-sufficiency for the Yakamas 

on a particular area of land.  The Journal of Operations, which discusses the 

Treaty negotiations, describes the purpose of the reservation: 

One of more Reservations would be set aside for their use and to belong 
to them forever.  Upon the Reservation they would be required to live.  
There they could build their houses, cultivate farms, and pasture their 
cattle and horses.  Their Agents would reside upon it, and no white man 
could come upon it without the consent of the Supt. or their Agent.  At 
some point, upon a Reservation, central for themselves and neighboring 
Tribes, included in a Treaty with them, their Agent would reside; and 

                                           

2
 The regulation at issue in Milhelm was similar to the Washington 

Administrative Code 458-20-192(9)(a)(ii), which sets the allocation of tax-

exempt cigarettes for cigarette sellers in Indian country. 
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there would be erected Agency buildings, schoolhouse, blacksmith and 
carpenter shop, farmhouse and mills, and the proper persons employed by 
the Government to occupy and manage them for the exclusive benefit of 
the Indians, and without charge. 

James Doty, Journal of Operations of Governor Isaac Ingalls Stevens of 

Washington Territory in 1855, 18 (1978).  This understanding is consistent with 

the Treaty language. 

The historical context also supports a view that any use of the land for 

tobacco purposes was confined primarily to smoking wild tobacco.  The 

widespread smoking of cigarettes in the United States largely occurred in the 

20th century.  Tobacco Use, United States 1900-1999, Oncology (13 No.12) 

(1999).  http://cancernetwork.com/lung-cancer/content/article/10165/81348.  At 

the beginning of the 20th century, the per capita cigarette consumption was only 

54 cigarettes.  Id.  A cigarette-making machine developed in the 1880s 

dramatically increased production.  Randy James and Scott Olstad, Cigarette 

Advertising, TIME (June 15, 2009), http: 

//www.time.com/time/magazine/article/ 0,9171,1905530,00.html.  The cigarette 

did not become widely popular in America until after the Civil War.  A Brief 

History of Tobacco, CNN, http://www.cnn.com /US/9705/tobacco/ 

history/index.html. 

The difference between consuming or trading wild tobacco and 

conducting an interstate cigarette manufacturing business constitutes a 

fundamental change.  King Mountain only began growing tobacco   
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Doc. # 92-3 at 97 (Aburto Dep.).  The tobacco grown by King Mountain is 

 and not Kin-e-ki-nick (wild tobacco that 

traditionally grew on Yakama land).  See Doc. # 92-3 at 94-95 (Aburto Dep.); 

see also Declaration of David M. Hankins, Ex. 1, excerpts of Aburto dep. at 20-

24, 42.  King Mountain’s agronomist Jaime Aburto testified that the tobacco 

necessary for cigarette manufacturing is 

  Doc. # 92-3 at 96-98 (Aburto Dep.).  He also testified that 

the Yakamas  

  Doc. # 92-3 at 96 (Aburto Dep.).  

  Doc. # 92-3 at 64, 99 (Wheeler Dep., Aburto 

Dep.); Doc. # 92-4 at 120.  King Mountain tobacco is  

  

Whatever historic tobacco use the Yakama engaged in was fundamentally 

different than the cigarette manufacturing business King Mountain now 

practices.  By regulating cigarettes sold within its borders, Washington in no 

way interferes with King Mountain’s use and benefit of Yakama reservation 

land. 

C. King Mountain’s Article III Argument Fundamentally 
Misunderstands Cree and Smiskin’s Treaty Interpretation. 

King Mountain argues that Article III of its Treaty grants it a right to 

trade that conflicts with Washington’s authority to enforce its qualifying statute 

against it.  King Mountain finds this trading right in an expansive and incorrect 
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reading of Ninth Circuit case law interpreting its Treaty right to “travel upon all 

public highways.”  But this claimed implied Treaty right cannot meet King 

Mountain’s burden to show “express federal law to the contrary” exempting it 

from Washington law.  Mescalero Apache Tribe v. Jones, 411 U.S. at 148-49. 

 Article III in states in part: 

And provided, That, if necessary for the public convenience, roads may 
be run through the said reservation; and on the other hand, the right of 
way, with free access from the same to the nearest public highway, is 
secured to them; as also the right, in common with citizens of the United 
States, to travel upon all public highways. 

The genesis, as well as the limits, of this expressly reserved right to travel 

were comprehensively discussed in Yakama Indian Nation v. Flores, 955 F. 

Supp. 1229 (E.D. Wash. 1997), and Cree v. Flores, 157 F.3d 762 (9th Cir. 

1998) (Cree II).  Under Cree II and the later case United States v. Smiskin, 487 

F.3d. 1260 (9th Cir. 2007), this travel right includes the right to bring goods to 

market for trade.  But nothing in this “travel” language suggests the Yakama 

have a right to trade on terms separate and apart from the rest of society.  

 In Yakama Indian Nation v. Flores, 955 F. Supp. 1229 (E.D. Wash. 

1997), the court was called upon to determine whether Article III, and more 

particularly the “right to travel,” precludes the state from imposing license and 

permitting fees on logging trucks owned by the Yakama Tribe or its members. 

In that case, the plaintiffs argued that the Treaty “right to travel” precluded the 

state from collecting the fees.  Id. at 1232. 
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 The district court in Yakama Indian Nation made factual findings 

interpreting, “the right, in common with citizens of the United States, to travel 

upon all public highways.”  Yakama Indian Nation, 955 F. Supp. at 1232.  

Following a bench trial, the court reviewed the evidence of the Treaty parties’ 

intentions with regard to the right to travel.  The district court made many 

findings of fact, including findings that Article III of the Treaty reserves the 

right to travel public highways without restrictions such as licensing and 

permitting fees.  Id. at 1262.   

 Despite these findings of fact concerning the travel right, the district 

court correctly recognized that the Treaty right to travel was not without legal 

limitations.  The court concluded that notwithstanding the travel right, “[t]he 

Yakama Nation, its members, any Yakama-owned or operated corporations or 

business, and any nonmembers engaged in the exercise of the Yakama Nation’s 

Treaty right to travel must comply with state regulations designed to preserve 

and maintain the public roads and highways to the extent those regulations do 

not impose a fee or surcharge on the Treaty right.”  Id. at 1260.  Similarly, the 

“Yakama Nation … must comply with the state registration requirements solely 

for identification purposes to the extent that such requirements do not impose a 

fee or surcharge on the Treaty right.”  Id. at 1260. 

 The limitations on the “right to travel” that the district court recognized 

are born out of two separate but related principles.  First, where necessary to 
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protect a shared resource, the state may impose on Indians, equally with others, 

restrictions of a purely regulatory nature (such as time, place, and manner 

restrictions) that are needed to protect and conserve the shared resource.  Id. at 

1255-57 (citing Tulee v. Washington, 315 U.S. 681, 683 (1942)).  Second, the 

exercise of a treaty right (or tribal sovereignty) may be “minimally burdened” 

where necessary to assist the State in the regulation of its (non-Indian) citizens.  

Id. at 1260 (state can impose regulations related to identification); see also 

Washington v. Confederated Tribes of Colville Indian Reservation, 447 U.S. 

134, 159 (1980).   

King Mountain also relies on United States v. Smiskin, 487 F.3d. 1260 

(9th Cir. 2007).  Pls.’ Memo at 28-33.  Smiskin does not support the far-

reaching claims King Mountain is trying to advance here.  Smiskin held that the 

state requirement to notify the Liquor Control Board prior to the transport of 

unstamped cigarettes was not enforceable against the Yakama Tribe and its 

members, and that a violation of that pre-notification requirement could not 

provide a valid basis for a prosecution of Yakama tribal members under the 

federal Contraband Cigarette Trafficking Act (CCTA), 18 U.S.C. § 2342.
3
  

Smiskin, 487 F.3d at 1269, 1272. 

                                           

3
 The Attorney General reserves its argument that Smiskin was wrongly 

decided and should be overturned. 

Case 2:11-cv-03018-LRS    Document 109    Filed 11/30/12



 

DEFENDANT’S MEMORANDUM IN 

OPPOSITION TO PLAINTIFFS’ MOTION 

FOR SUMMARY JUDGMENT  

21 Attorney General of Washington 

Revenue Division 

7141 Cleanwater Drive SW 
PO Box 40123 

Olympia, WA  98504-0123 

(360) 753-5528 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

 

24 

25 

26 

A Ninth Circuit case interpreting an assumed “right to trade,” however, 

demonstrates the significant difference when interpreting implied rights not 

found in the text of a treaty provision.  Even where the Ninth Circuit assumed a 

“right to trade,” it did not find a blanket exemption from any state regulation.  

In United States v. Baker, 63 F.3d 1478, 1482 (9th Cir. 1995), the defendants 

were charged with violating the CCTA, the same law at issue in Smiskin.  In 

their defense, the defendants asserted that the Medicine Creek Treaty reserved 

an implied “right to trade,” including a right to trade in cigarettes, that in turn 

precluded application of the CCTA to them.  Id. at 1485. 

 Assuming the existence of the right to trade, the court in Baker 

nonetheless determined that the CCTA and its enforcement against the tribal 

members was not an impermissible restriction on the right to trade.  “Even 

assuming the defendants are correct about the expectations of the signers of the 

Medicine Creek Treaty [fn omitted] the CCTA is not an impermissible 

restriction on a trading right guaranteed by the Treaty.” Baker, 63 F.3d at 1485.  

Notwithstanding the assumed treaty right to trade, and the burdens associated 

with the state tax scheme, the court in Baker found both the state requirements 

and the CCTA to be enforceable against tribal members.
4
 

                                           

4
 The court also rejected defendants’ other assertions that the CCTA was 

preempted by the Tribe’s inherent sovereignty and by the Indian Trader Act, 
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 The decisions in Yakama Indian Nation, Cree II, Smiskin, and Baker all 

recognize that the “right to travel” does not preclude application of all 

regulations, restrictions or requirements.  Were it otherwise, the Tribe and its 

members would not be subject to speed limits, driver licensing requirements, 

vehicle equipment requirements or other traffic safety laws and regulations.  

Similarly, the Tribe and its members could bypass agricultural pest inspection 

stations and disregard import restrictions designed to protect states and citizens 

from the human and economic dangers of imported pests and diseases.  

 As the court found in Yakama Indian Nation, the Yakamas traveled 

extensively at and before treaty time, and they traveled for many different 

reasons, including fishing, hunting, gathering, trade, the maintenance of 

intermarriage cultural ties, and many other reasons as well.  Yakama Indian 

Nation, 955 F. Supp. at 1263.  King Mountain does not have a right to engage 

in all the activities for which tribal members traveled at treaty time.  The 

expressly reserved right that is and must be the focus is the “right to travel.” 

D. An Implied Treaty Right To Trade Does Not Preclude State 
Regulation Of Nonmember Cigarette Purchases. 

 There is no express Treaty-reserved “right to trade.”  Yet it is an alleged 

implied “right to trade” that King Mountain advances here as the legal basis for 

                                                     

holding that neither precluded application of the CCTA to the defendants.  

Baker, 63 F.3d at 1488-90. 
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enjoining the application of the state qualifying statute for cigarette sales to 

nonmembers.  It is this alleged “right to trade” that prompts King Mountain to 

claim that “Article III Prohibits A State From Imposing Economic Restrictions 

or Pre-Conditions On King Mountain’s Ability To Engage In The Trade Of 

Tobacco.”  Pls.’ Memo at 28.   

 In essence, King Mountain asks for a great extension of Smiskin.  The 

Smiskin court found the pre-notification transport requirement to violate the 

Treaty reserved right to travel on the public roadways in common with other 

citizens.  Smiskin, 487 F.3d at 1269, 1272.  A broader reading of Smiskin as 

prohibiting any regulation of commercial conduct that relates in any way to the 

Yakamas’ historical practices is (a) inconsistent with principles of treaty 

interpretation, (b) in conflict with other cases in this circuit and the Supreme 

Court, and (c) unsupportable.  The court’s admonition in U.S. v. Farris seems 

particularly apt: 

 
We must recognize that in this case, as in others in which we are 
required to fix the rights and powers of Indians in the latter part of 
the twentieth century in the light of treaties of an earlier century, 
our task is to keep faith with the Indian while effectively 
acknowledging that Indians and non-Indians alike are members of 
one Nation.  Both seek power and gain through identical processes, 
viz. commerce, politics, and litigation.  We must, however, live 
together, a process not enhanced by unbending insistence on 
supposed legal rights which if found to exist may well yield tainted 
gains helpful to neither Indians nor non-Indians. 

U.S. v. Farris, 624 F.2d 890, 894 (9th Cir. 1980).  This Court should 

decline King Mountain’s invitation to greatly expand the Smiskin 
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decision beyond its actual holding.  Smiskin involves the travel right, not 

the right to trade asserted here. 

 Any trade right for the Yakamas it at best implied.  But this is 

insufficient.  Ninth Circuit and Supreme Court precedent make clear that 

non-discriminatory state regulation is generally permitted when Indians 

go beyond reservation boundaries absent express federal law. 

 Even if this Court were to find a conflict between an express treaty right 

and Washington law, the qualifying statute applies because it is “purely 

regulatory in nature.”  Tulee v. Washington, 315 U.S. 681, 683 (1942).  The 

MSA is a “landmark” public health agreement.  Lorillard Tobacco Corp. v. 

Reilly, 533 U.S. 525, 533 (2001).  This agreement addresses “one of the most 

troubling public health problems facing the Nation today: the thousands of 

premature deaths that occur each year because of tobacco use.”  FDA v. Brown 

& Williamson Tobacco Corp., 529 U.S. 120, 125 (2000).  Cigarette smoking 

presents serious public health concerns to the public.  Wash. Rev. Code § 

70.157.005.  Both states and the federal government regulate tobacco products 

and cigarettes in a number of ways.  The escrow requirement is “indispensable 

to the effectiveness” of the state regulatory purpose and therefore valid.  Tulee, 

315 U.S. at 685.  The qualifying statute is part of a broader regulatory scheme 

and is “purely regulatory” in nature.  Washington’s qualifying statute validly 
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applies to King Mountain and the Yakamas, and the plaintiffs’ Treaty claims 

are therefore without merit. 

E. King Mountain’s New State Law Claim Is Untimely And Misreads 
Washington’s Qualifying Statute And The Department Of Revenue 
Letter Ruling Concerning King Mountain Products. 

For the first time in its memorandum supporting summary judgment, 

King Mountain asserts a new state law claim that “Washington State Has 

Acknowledged That King Mountain Products Are State-Tax Exempt” and that 

sales of King Mountain cigarettes are therefore not units sold under Wash. Rev. 

Code § 70.157.010(j).  Pls.’ Memo at 34-38.  This new claim articulates an 

independent basis for summary judgment in King Mountain’s favor, relying 

entirely on state law.  The Court should decline to consider this new claim.  In 

addition, the claim is entirely without merit. 

 King Mountain’s First Amended Complaint (“Complaint”) asserts only 

two claims, and both rely on the Treaty and other unspecified federal law.  

Complaint ¶¶ 4.5 and 4.8 (alleging violation “under the Treaty of 1855 and 

other federal laws”).  The Complaint makes no mention of any state law claim 

or any issue concerning Washington’s collection of excise taxes on King 

Mountain’s product or the definition of “units sold.”  FRCP 8(a) requires that a 

pleading contain “a short and plain statement of the grounds for the court’s 

jurisdiction” and “a short and plain statement of the claim showing that the 

pleader is entitled to relief.”  The complaint must “give the defendant fair notice 
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of what the plaintiff’s claim is and the grounds upon which it rests.”  Williams 

v. Boeing Co., 517 F.3d 1120 (9th Cir. 2008). 

 The Complaint states that the grounds for the Court’s jurisdiction is 28 

U.S.C. § 1331, which provides, “The district courts shall have original 

jurisdiction of all civil actions arising under the Constitution, laws, or treaties of 

the United States.”  Complaint at ¶ 2.4.  The Complaint makes no mention of 

the Court’s jurisdiction over any state law claim.  The Complaint also fails to 

provide any indication of the state law claim discussed from pages 34-38 in 

King Mountain’s memorandum supporting summary judgment.  This lack of 

notice to the Attorney General caused prejudice by not allowing the Attorney 

General to pursue discovery on this issue or to oppose jurisdiction.  The Court 

should decline to address or decide an issue argued for the first time in 

summary judgment briefing.  See Coleman v. Quaker Oats Co., 232 F.3d 1271 

(9th Cir. 2000); Confederated Tribes and Bands of the Yakama Nation, 680 F. 

Supp. 2d 1258, 1268-69 (E.D. Wa. 2010). 

 Even if the Court were to address King Mountain’s state law claim, the 

claim misinterprets the plain language of Washington’s qualifying statute by 

reading a crucial phrase out of the definition of “units sold.”  Washington’s 

qualifying statute defines “units sold,” which forms the basis for the calculation 

to determine which sales require a deposit into an escrow account.  Cigarette 

sales are defined as “units sold” if the state collects cigarette taxes at any stage 
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of the cigarette’s route to the consumer, no matter whether the cigarette tax 

applies to the manufacturer directly or an intermediary: 

 
“Units sold" means the number of individual cigarettes sold in the State 
by the applicable tobacco product manufacturer (whether directly or 
through a distributor, retailer or similar intermediary or intermediaries) 
during the year in question, as measured by excise taxes collected by the 
State on packs bearing the excise tax stamp of the State or “roll-your-
own” tobacco containers.  The department of revenue shall promulgate 
such regulations as are necessary to ascertain the amount of State excise 
tax paid on the cigarettes of such tobacco product manufacturer for each 
year. 

Wash. Rev. Code § 70.157.010(j) (emphasis added).  For escrow purposes, it 

does not matter whether state excise taxes apply to King Mountain’s original 

sale of the cigarette to a distributor or retailer, or only to a retailer’s ultimate 

sale to the customer.  If state excise tax is imposed at any stage, King Mountain 

is required to escrow for the cigarette.  King Mountain is aware of the 

requirement to collect taxes for these “downstream” sales because it affixes a 

state stamp to cigarettes that will be sold to non-members and has been 

depositing money into escrow for these sales. 

King Mountain argues that all of its sales to retailers and distributors 

occur on the reservation, and therefore no sales are subject to escrow because 

these initial sales are exempt from the state excise tax.
5
  But this argument only 

                                           

5
 The Attorney General does not concede that all sales by King Mountain 

to distributors and retailers occur on the reservation.  King Mountain admits 

that many of these sales involve off-reservation distributors. 
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considers the initial sale of the King Mountain cigarette, while ignoring 

subsequent sales to consumers.  King Mountain’s statutory interpretation reads 

out the section that states the number of “units sold” is the amount of cigarettes 

sold by the manufacturer whether directly or through a distributor, retailer or 

similar intermediary or intermediaries.  The sales at issue in this lawsuit 

involve indirect sales of King Mountain cigarettes, occurring both on an off 

reservation, by subsequent distributors and retailers of King Mountain 

cigarettes to non-members. 

The Department of Revenue letter ruling relied on by King Mountain 

expressly states that King Mountain must escrow for these sales.  In 2007, the 

Department of Revenue provided King Mountain a letter ruling regarding 

which sales are subject to state excise taxes.  ECF No. 36-5.  The letter ruling 

states that sales by King Mountain within reservation boundaries are state tax 

exempt.  But the Department also clearly informed King Mountain that 

“downstream” sales of its cigarettes by others to non-members would be subject 

to state excise tax and the escrow requirement.  King Mountain’s opening brief 

omits the relevant part of the letter ruling to this dispute: 

 Limitations on the Ruling 

 
Subsequent sales by purchasers of your cigarettes are not provided any 
special exempt status under the [Bracker] balancing test when those 
purchasers are either (1) a nonIndian or nonmember Indian either on or 
off the reservation or (2) the Yakama Tribe or a Yakama member for 
selling activity taking place off the reservation.  Thus, purchases of your 
cigarettes for resale off reservation by anyone or for sale on reservation 

Case 2:11-cv-03018-LRS    Document 109    Filed 11/30/12



 

DEFENDANT’S MEMORANDUM IN 

OPPOSITION TO PLAINTIFFS’ MOTION 

FOR SUMMARY JUDGMENT  

29 Attorney General of Washington 

Revenue Division 

7141 Cleanwater Drive SW 
PO Box 40123 

Olympia, WA  98504-0123 

(360) 753-5528 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

 

24 

25 

26 

by nonIndians and nonmember Indians are subject to either the state 
excise tax, or in the case of sales to compact tribes, subject to the 
compact excise tax.  In other words, the favorable tax treatment for your 
product does not go downstream to all your customers. 

ECF No. 36-5 (emphasis added). 

 The letter ruling also stated that it was based on “King Mountain’s 

conformance with the applicable requirements of the Master Settlement 

Agreement. . .” and that if King Mountain did not reach agreement with the 

State regarding the MSA, the Department of Revenue would issue a revised 

ruling.  Id.  The letter ruling then states unequivocally, 

You will be required to make escrow payments for cigarettes that are 
subject to the state cigarette tax because they are considered “units sold” 
for purposes of calculating escrow amounts. 

 
Id. (emphasis added). 

 Stated another way, the Department of Revenue letter ruling exempts 

from state excise tax certain direct sales by King Mountain, but it does not 

exclude from state excise tax those indirect sales that are at issue in this lawsuit.  

King Mountain’s memorandum, which raises this claim for the first time at the 

summary judgment stage, fundamentally confuses this relatively simple issue.
6
 

                                           

6
 If there were any sales that were exempt from state excise tax at all 

stages of the transaction, but for which King Mountain has deposited money 

into escrow anyway, King Mountain has failed to offer evidence that would 

segregate those sales.  Accordingly, even if King Mountain were partially 
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III.  CONCLUSION 

King Mountain failed to demonstrate express federal law exempts it from 

state regulation of tobacco products.  King Mountain’s new state law claim 

should not be considered.  The Attorney General requests that the plaintiffs’ 

motion for summary judgment be denied. 

DATED this 30th day of November, 2012. 
 

ROBERT M. MCKENNA 

     Attorney General 

 

       s/  David M. Hankins    

DAVID M. HANKINS, WSBA # 19194  

Senior Counsel  

JOSHUA WEISSMAN, WSBA # 42648  

Assistant Attorney General  

RENE D. TOMISSER, WSBA #17509  

Senior Counsel  

Counsel for Defendant 

 

                                                     

correct on its state law claim, issues of fact would exist as to which sales were 

not “units sold.” 
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