
 

 

IN THE UNITED STATES DISTRICT COURT FOR THE 
EASTERN DISTRICT OF TEXAS 

 
THE ALABAMA-COUSHATTA TRIBE 
OF TEXAS, 
 
  Plaintiff, 
 
 v. 
 
THE UNITED STATES OF AMERICA, et 
al., 
 
  Defendants. 
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§ 
§ 
§ 
§ 
§ 
§ 

 
 
Civil Action No. 2:12-cv-83-JRG-RSP 

 
 

DEFENDANTS’ REPLY BRIEF IN SUPPORT OF THEIR [7] MOTION TO DISMISS 
FOR LACK OF SUBJECT-MATTER JURISDICTION OR, IN THE ALTERNATIVE, 

FOR FAILURE TO STATE A CLAIM 
 

 
I. INTRODUCTION 

 Plaintiff’s opposition to defendants’ motion to dismiss (“Opp’n,” ECF No. 10) makes 

clear that plaintiff claims an interest in land, id. at 18 (“[T]o protect its aboriginal land. . . .”) 

(emphasis added), that is adverse to the United States’ interests, as evidenced by the fact that 

plaintiff claims its adverse interest entitles it to an injunction prohibiting continued federal 

leasing of those lands, id. at 27.  As such, plaintiff’s complaint runs headlong into the Quiet Title 

Act’s (28 U.S.C. § 2409a) limitation on the United States’ waiver of sovereign immunity and this 

Court lacks subject-matter jurisdiction over plaintiff’s claim.  Plaintiff’s opposition also 

fundamentally misconstrues the judicial review provisions of the Administrative Procedure Act 

(“APA”) (5 U.S.C. § 706), which, by itself, does not create a cause of action against defendants 

but, instead, waives defendants’ sovereign immunity to challenges to final agency action (or 

agency action unlawfully withheld or unreasonably delayed) when such actions are required by 

operation of another substantive federal law.  Because plaintiff has failed to identify any final 
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agency action challenged, and failed to identify any substantive federal law compelling such 

agency action, the APA does not waive the United States’ sovereign immunity as to plaintiff’s 

claims and they should be dismissed for lack of subject-matter jurisdiction.  Moreover, plaintiff’s 

opposition defeats plaintiffs’ claim to mandamus relief by admitting that “the form of 

consideration or accommodation” it seeks to compel by mandamus “might involve discretion.”  

Opp’n at 16 (emphasis is original).  This Court lacks subject-matter jurisdiction to compel 

defendants, by mandamus, to exercise their discretion. 

 Plaintiff’s opposition confirms that the acts it complains of (dispossession of its alleged 

Indian title to land) occurred decades ago and was known to plaintiff by at least “2000, after 

years of extensive litigation . . . .”  Id. at 6.  Despite this concession, and numerous confirming 

allegations in the complaint, plaintiff argues that its complaint, “fairly construed,” only reaches 

back six-years.  Id. at 18.  Plaintiff cannot bring stale claims within this Court’s subject-matter 

jurisdiction by postulating alleged continuing effects from events that occurred decades ago.  

Plaintiff’s case should be dismissed for lack of subject-matter jurisdiction by operation of the 

applicable statutes of limitation. 

 On the merits, plaintiff attempts to construe Supreme Court precedent as mere dicta.  See 

id. at 27.  Plaintiff’s argument is not properly advanced to this Court, for this Court is bound to 

follow the holdings of the Supreme Court.  The Supreme Court has made clear that Indian title 

alone does not entitle plaintiff to the relief it seeks here: regulatory control over federal lands.  

Thus, plaintiff’s complaint should be dismissed for failure to state a claim. 

II. ARGUMENT 

 A. This Court Lacks Subject-Matter Jurisdiction Over Plaintiff’s Claims. 

 Plaintiff concedes that it has to establish subject-matter jurisdiction, id. at 5-6, and 
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recognizes that it bears the burden of showing Congress’s unequivocal waiver of sovereign 

immunity, Kokkonen v. Guardian Life Ins. Co. of Am., 511 U.S. 375, 377 (1994).  Opp’n at 7.  

Plaintiff only advances two possible waivers of defendants’ sovereign immunity as to its claims: 

the APA and the mandamus act.  Id.  Neither statute waives defendants’ sovereign immunity as 

to plaintiff’s claims. 

1. The APA does not waive the United States’ sovereign immunity for 
claims expressly or impliedly precluded. 

 
 The Supreme Court recently reaffirmed that “the APA’s waiver of immunity comes with 

an important carve-out: The waiver does not apply ‘if any other statute that grants consent to suit 

expressly or impliedly forbids the relief which is sought’ by the plaintiff.”  Match-E-Be-Nash-

She-Wish Band of Pottawatomi Indians v. Patchak, 567 U.S. ___, 132 S. Ct. 2199, 2204 (2012) 

(quoting 5 U.S.C. § 702).  “That provision prevents plaintiffs from exploiting the APA’s waiver 

to evade limitations on suit contained in other statutes.”  Id.  In Patchak, the Supreme Court 

confirmed that the Quiet Title Act precludes APA review by “‘adverse claimants,’ meaning 

plaintiffs who themselves assert a claim to property antagonistic to the Federal Government’s.”  

Id. at 2207.  Here, plaintiff is an adverse claimant because it claims a property interest that is 

antagonistic to the United States’ property interest.  Thus, plaintiff’s claims fall outside the APA 

because the Quiet Title Act provides “the exclusive means by which adverse claimants [can] 

challenge the United States’ title to real property.”  Block v. N. Dakota ex rel. Bd. of Univ. & 

Sch. Lands, 461 U.S. 273, 286 (1983). 

 Plaintiff unabashedly claims Indian title to federal lands.  See Opp’n at 1 (claiming 

aboriginal title).  Despite plaintiff’s superficial claim of “harmony between aboriginal and legal 

title,” id. at 21, the fact that plaintiff has sued defendants is proof positive of the antagonistic 

nature of the United States’ current title to federal lands and plaintiff’s claimed Indian title to that 
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same land.  Plaintiff admits it seeks “a declaration of the Defendants’ fiduciary duty to protect 

the Tribe’s aboriginal lands, an injunction against further breaches of fiduciary duty, and an 

accounting for the revenues and profits that Defendants have derived from their breaches of 

duty,” id. at 27, precisely because of its alleged antagonistic tile to property of the United States.  

Unlike the plaintiff in Patchak, who did “not assert any claim of his own” to federal property, 

plaintiff here specifically claims an interest of its own in federal property.  Compare Complaint, 

¶ 5 (ECF No. 1) with Patchak, 132 S. Ct. at 2203.  Because plaintiff claims a property interest in 

the Sam Houston National Forest, Davy Crockett National Forest, and Big Thicket National 

preserve that is antagonistic to the United States’ fee simple, unencumbered, title to those lands, 

the Quiet Title Act applies to plaintiff’s claims.  United States v. Mottaz, 476 U.S. 834, 842-43 

(1986); see also Patchak, 132 S. Ct. at 2207 (discussing and affirming Mottaz).  Because 

plaintiff’s claims fall within the Quiet Title Act, the APA does not waive the United States’ 

sovereign immunity as to plaintiff’s claims and plaintiff’s complaint should be dismissed for lack 

of subject-matter jurisdiction.  Plaintiff does not dispute in its opposition that plaintiff’s Quiet 

Title Act claims, if any, are barred, as established in the United States’ opening memorandum.  

United States’ Motion to Dismiss at 24-25 (ECF No. 7) (“Mot.”).   

 Even if plaintiff were to overcome the Quite Title Act bar, “the APA does not afford an 

implied grant of subject-matter jurisdiction permitting judicial review of agency action.”  

Califano v. Sanders, 430 U.S. 99, 107 (1977).  It is not enough to simply seek relief other than 

monetary damages against officers of the United States to bring an action within the APA’s 

waiver of sovereign immunity, as plaintiff argues.  Opp’n at 8.  The APA, and the case law, 

requires much more.  Plaintiff must identify final agency action that is being challenged.  Sierra 

Club v. Peterson, 228 F.3d 559, 565 (5th Cir. 2000) (en banc).  Plaintiff must also allege that the 
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challenged final agency action is arbitrary, capricious, or contrary to a substantive source of law 

other than the APA.  5 U.S.C. § 706; see also Neb. Health Care Ass’n, Inc. v. Dunning, 575 F. 

Supp. 176, 180 (D. Neb. 1983) (“An agency’s actions cannot violate this section; rather, they are 

to be reviewed under this section.”).  Plaintiff’s complaint fails both requirements. 

 Plaintiff acknowledges that “the Tribe challenges the legality of a substantial number of 

agency actions. . . .”  Opp’n at 13.  Plaintiff’s complaint and its opposition fail to identify those 

agency actions or explain how each of those agency actions is arbitrary, capricious, or contrary 

to law.  Not a single lease, permit, plan of operation, or timber sale is identified by lease number, 

permit number, date of issuance, or date of sale in plaintiff’s complaint or plaintiff’s opposition.  

Plaintiff’s nebulous challenge provides no notice to defendants as to what they allegedly did 

wrong, when they allegedly committed those wrongs, and how they allegedly erred.   

 Plaintiff has failed to identify any final agency action being challenged.  In Sierra Club, 

“[t]he environmental groups challenged past, ongoing, and future timber sales approved by the 

Forest Service, and they argued that the Forest Service failed to monitor and inventory properly 

in conducting these sales.”  228 F.3d at 566.  Similarly here, plaintiff challenges all “orders 

(during the applicable limitations period) that sold, leased, or issued permits authorizing the 

exploitation of land that is subject to the Tribe’s aboriginal title.”  Opp’n at 14.  In Sierra Club, 

the United States Court of Appeals for the Fifth Circuit held that the environmental groups’ 

broad programmatic challenge fell outside the confines of the APA.  228 F.3d at 569-70.  The 

same result is warranted here.  Plaintiff’s complaint is an impermissible “programmatic 

challenge” to an ill-defined universe of agency actions, potential agency actions, or alleged 

agency inaction, by two federal agencies over at least a six-year period and is outside the waiver 

of sovereign immunity contained in the APA.  Lujan v. Nat’l Wildlife Fed’n, 497 U.S. 871, 892-
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93 (1990).1/ 

 Equally absent from plaintiff’s complaint and plaintiff’s opposition is how plaintiff 

believes any challenged final agency action is “arbitrary, capricious, an abuse of discretion, or 

otherwise not in accordance with law.”  For example, the Secretary of Agriculture is authorized 

to sell timber on National Forest land.  16 U.S.C. § 529; 36 C.F.R. § 223.1.  Thus, Congress, by 

“convention entered into pursuant to the Constitution” authorized sale of timber within the Sam 

Houston National Forest and Davy Crockett National Forest by the United States, and the Non-

Intercourse Act (25 U.S.C. § 177) is inapplicable to those sales.  See Fed. Power Comm’n v. 

Tuscarora Indian Nation, 362 U.S. 99, 119 (1960) (Non-Intercourse Act does not apply to 

“conveyances to or condemnations by the United States or its licensees”); Tonkawa Tribe of 

Okla v. Richards, 75 F.3d 1039, 1045 (5th Cir. 1996) (purpose of Non-Intercourse act is to 

prevent disposition of Indians’ property without the consent of Congress “except [to] the United 

States”).  Plaintiff fails to allege that any timber sales within the Sam Houston National Forest or 

Davy Crockett National Forest are in violation of the Forest Service’s organic acts or timber sale 

regulations.  Plaintiff cites no authority for the proposition that the Secretary of Agriculture 

cannot dispose of National Forest timber “without considering and accommodating tribal rights.”  

Opp’n at 1.  Because plaintiff has utterly failed to allege that any of defendants’ activities were 

unlawful, this Court and defendants are incapable of reviewing discrete final agency actions 

based on their own distinct administrative records.  5 U.S.C. § 706; Norton v. S. Utah Wilderness 

Alliance, 542 U.S. 55, 64 (2004); Fla. Power & Light Co. v. Lorion, 470 U.S. 729, 743 (1985).  

                                                 
1/   Plaintiff cites no authority for its proposition that “whether the Tribe challenges ‘final 
agency’ action is ultimately a factual question that is not properly resolved on a motion to 
dismiss.”  Opp’n at 14.  Published authority in this Circuit is contrary to plaintiff’s assertion. 
Qureshi v. Holder, 663 F.3d 778, 782 (5th Cir. 2011) (affirming dismissal for lack of subject-
matter jurisdiction because plaintiff failed to allege final agency action). 
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In sum, plaintiff has failed to plead or present any jurisdictional facts that bring its claims within 

the ambit of the APA, and this Court lacks subject-matter jurisdiction over plaintiff’s claims. 

 2. Plaintiff is not entitled to non-statutory review.  

 In a footnote to its APA argument, plaintiff argues that this court has subject-matter 

jurisdiction under the ultra vires doctrine.  Opp’n at 12-13 n.2.  The Supreme Court has carved 

out a narrow jurisdictional exception that allows courts to review agency actions “in excess of 

delegated powers” or “contrary to a specific prohibition” in a statute.  Leedom v. Kyne, 358 U.S. 

184, 188, 190 (1958).  Ultra vires, non-statutory, review is limited to situations where the agency 

has “‘on its face’ violated a statute.”  Kirby Corp. v. Pena, 109 F.3d 258, 268-69 (5th Cir. 1997).  

The Secretary of the Interior has express congressional authority to lease, permit, and regulate 

the National Parks.  See 16 U.S.C. § 1a-2 (authorized activities of the Secretary).  The Secretary 

of Agriculture administers National Forest lands, 16 U.S.C. § 472, and has expansive authority to 

manage and administer National Forest lands, 16 U.S.C. §§ 1600-1687.  Plaintiff has only 

alleged that defendants have done what they are authorized to do: lease, permit, and regulate 

federal lands.  Because plaintiffs, at best, allege that defendants made an error in discharging 

their delegated powers (e.g., allegedly failing to consult plaintiff before leasing, permitting, or 

regulating federal lands) plaintiff’s allegations are insufficient to bring plaintiff’s claims within 

the very narrow ultra vires category of non-statutory review cases.  McClendon v. Jackson 

Television, Inc., 603 F.2d 1174, 1177 (5th Cir. 1979) (error alone insufficient to warrant non-

statutory review).  The specific and narrow sets of circumstances that permit non-statutory 

review are not present here. 

3. The mandamus statute does not waive the United States’ sovereign 
immunity. 

 
 “Mandamus is not available to review discretionary acts of agency officials.”  Green v. 
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Heckler, 742 F.2d 237, 241 (5th Cir. 1984); 28 U.S.C. § 1361 (conferring jurisdiction over an 

action to compel an official “to perform a duty owed to the plaintiff”).  As to whether plaintiff 

seeks to compel defendants to perform a discretionary act, plaintiff’s complaint and opposition 

are inapposite, and plaintiff’s opposition is inconsistent.  Plaintiff’s complaint alleges that the 

United States should “consider and accommodate the Tribe’s aboriginal title and incidental rights 

prior to issuing or approving permits or leases for, or taking other federal actions relating to, 

operations of activities” within the Big Thicket National Preserve, the Sam Houston National 

Forest, and the Davy Crockett National Forest.  Complaint, Prayer, ¶¶ B, C.  In one portion of 

plaintiff’s opposition, plaintiff claims it only “asks that the Defendants ‘take such action as may 

be warranted in the circumstances.’”  Opp’n at 27 (citation omitted).  Thus, plaintiff’s complaint 

and (at least part of) its opposition seeks to compel defendants to exercise their discretion―to 

“consider” and to act as “warranted in the circumstances.”   Such discretionary acts are well 

outside the ambit of the mandamus statute, 28 U.S.C. § 1361, a statute that is “strictly confined.”  

In re Cheney, 406 F.3d 723, 729 (D.C. Cir. 2005).   

 Elsewhere in plaintiff’s opposition, plaintiff argues that “[a]lthough the form of 

consideration or accommodation might involve discretion [], the Tribe’s claims arise from the 

Government’s failure to consider the tribe’s aboriginal rights at all.”  Opp’n at 16.  This makes 

no sense.  Plaintiff argues it is entitled to mandamus because defendants allegedly failed to take 

discretionary acts that plaintiff believes defendants should have taken.  Compulsion to exercise 

discretion is not what the mandamus statute addresses and is well outside the bounds of the 

statute.  For example, where a regulation provides that an agency “may, for proper cause shown, 

reopen the proceeding or reconsider the prior decision,” mandamus “cannot be used to compel 

the performance of such a purely discretionary act.”  Kale v. INS, 37 Fed. Appx. 90, 2002 WL 
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1022012, at *2 (5th Cir. May 10, 2002) (unpublished) (per curiam) (citation omitted).  The same 

result is warranted here.  Also, the failure to exercise discretion is not subject to the mandamus 

statute.  Walker v. Blackwell, 360 F.2d 66, 70-71 (5th Cir. 1966) (“The statute confers no 

jurisdiction on any court to either direct or influence the exercise of discretion properly vested in 

any officer or agency of the United States.”).  Plaintiff’s concession that it seeks an order from 

this Court compelling defendants to exercise a discretionary function is fatal to its mandamus 

claim and plaintiff’s complaint should be dismissed for lack of subject-matter jurisdiction. 

 B. Plaintiff’s Claims Are Time-Barred. 

 Plaintiff admits its claims are subject to the six-year statute of limitations for actions 

against the United States, 28 U.S.C. § 2401(a).  See Opp’n at 18 (“Fairly construed, the 

Complaint alleges that those permits and leases were issued on or after the six-year period 

preceding the filing of its Complaint.”).  Plaintiff does not deny that it knew or should have 

known of its claims years ago.  See Mot. at 19-24.  Plaintiff admits that it was aware of its claims 

no later than “2000, after years of extensive litigation . . . .”  Opp’n at 6.  Plaintiff rests its 

opposition to defendants’ statute of limitations argument on two theories: continuing trespass and 

continuing impairment.  Id. at 18-19.  Both arguments lack merit. 

 First, plaintiff has not alleged trespass.  In fact, any alleged trespass action would be 

against entities other than defendants (the United States cannot trespass against itself).  No court 

of appeals, to defendants’ knowledge, has imposed upon the United States a duty to evict from 

aboriginal lands lessees and permitees operating pursuant to validly issued leases or permits.  In 

Cherokee Nation of Okla. v. United States, 21 Cl. Ct. 565 (1990) (“Cherokee I”), cited by 

plaintiff, the Court of Claims found that the United States may owe a duty to Indian tribes to 

remove trespassers who take oil and gas illegally.  21 Cl. Ct. at 576-77.  But the Court of Claims 
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cautioned that “[a]t trial, should the case proceed so far, plaintiff must show with particularity 

the statutes and regulations applicable to its claim for failure to remove trespassers from the 

mineral estate and how defendants failed to comply with those requirements.”  Id. at 557.  The 

United States Court of Appeals for the Federal Circuit recently confirmed that Cherokee I does 

not definitively establish a duty of the United States to evict trespassers from Indian lands.  

Shoshone Indian Tribe of Wind River Reservation v. United States, 672 F.3d 1021, 1040 (Fed. 

Cir. 2012).  Plaintiff has not alleged trespass, plaintiff has failed to point to any statute or 

regulation that compels defendants to evict alleged trespassers from Indian title land (it is notable 

that Cherokee I involved trust lands, not Indian title lands), and plaintiff has not alleged that 

there are, in fact, any trespasses ongoing.  Plaintiff’s continuing trespass argument is without 

merit and does not toll the statute of limitations. 

 Plaintiff’s continuing harm argument is equally misplaced.  The continuing claims 

doctrine does not apply in cases where a single government action causes a series of deleterious 

effects, even though those effects may extend long after the initial government breach.  Boling v. 

United States, 220 F.3d 1365, 1373 (Fed. Cir. 2000).  All acts or omissions complained of by 

plaintiff in its complaint occurred long before “2000, after years of extensive litigation . . . .”  

Opp’n at 6; see also Mot. at 19-24 (plaintiff’s complaint alleges alienation of plaintiff’ aboriginal 

lands that occurred no later than 1974).   Plaintiff’s reference to the “continuing tort”  doctrine, 

Opp’n at 19, fares no better as plaintiff has not (and cannot) advance its claims under the Federal 

Tort Claims Act, 28 U.S.C. § 1346.  There is no continuing claim here, and the continuing claim 

doctrine does not apply to plaintiff’s APA claims. 

 The statute of limitations is jurisdictional.  Ramming v. United States, 281 F.3d 158, 165 

(5th Cir. 2001).  It should not be lightly extended, and in APA “failure to act cases” a “claim for 
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agency delay . . . . accrues when circumstances requiring supplementation first arise.  Such a 

view prevents plaintiffs from circumventing the limitations period by phrasing their complaints 

against agencies as continuous delay . . . . rather than a failure to act at a discrete point in time.”  

Davis Mountains Trans-Pecos Heritage Ass’n. v. Fed. Aviation Admin., 116 Fed. Appx. 3, 17 

(5th Cir. 2004) (unpublished).  The gravamen of plaintiff’s complaint is its allegation that the 

United States “stood idly by” as the tribe was expelled from its aboriginal lands.  Complaint, ¶ 3.  

All events that fixed defendants’ alleged liability occurred decades ago and plaintiff knew or 

should have known of its claims decades ago.  Plaintiff should not be permitted to circumvent 

the limitations period by claiming continuous delay in defendants’ consideration of plaintiff’s 

alleged Indian title.  Because plaintiff’s claims are untimely, this Court lack subject-matter 

jurisdiction over plaintiff’s claims. 

 C. Plaintiff’s Complaint Fails to State a Claim. 

 Defendants showed in their motion that Indian title alone does not entitle plaintiff to the 

relief it seeks here: a regulatory interest in federal lands and an accounting of federal income 

from those lands.  Mot. at 25-27.  In response, plaintiff relies on Joint Tribal Council of the 

Passamaquoddy Tribe v. Morton, 528 F.2d 370 (1st Cir. 1975), and Edwarsen v. Morton, 269 F. 

Supp. 1359 (D.D.C. 1973).  Opp’n at 25-26.  These cases are inapposite. 

 Passamaquoddy has no bearing here.  Passamaquoddy concerned land transfers by the 

State of Maine, not by the United States, and a request by the tribe that the United States sue the 

state.  528 F.2d at 372.  Here, plaintiff seeks to enforce the Non-Intercourse Act and its alleged 

Indian title against the United States, not against a state or a third-party.  Indian title is “good 

against all but the sovereign.”  Oneida Indian Nation of N.Y. v. Cnty. of Oneida, 414 U.S. 661, 

667 (1974) (“Oneida I”).  The Non-Intercourse Act “is not applicable to the sovereign United 
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States.”  Tuscarora, 362 U.S. at 120.  Because plaintiff’s claim in this case is against the United 

States, as opposed to a state or a third-party, Passamaquoddy has no relevance. 

 Edwardsen is even less relevant, as evidenced by a footnote in plaintiff’s opposition.  

Opp’n at 26 n.7.  The plaintiffs in Edwardsen had no Indian title because the Alaska Statehood 

Act extinguished plaintiffs’ Indian title.  369 F. Supp. at 1376.  Thus, the United States District 

Court for the District of Columbia had no opportunity to address whether Indians could state a 

claim against the United States for regulatory control over and an equitable accounting of rents 

from federal lands based on Indian title alone.  Edwardsen does not support plaintiff’s argument. 

 Plaintiff is then left to resort to an argument that the Supreme Court did not mean what it 

said.  Opp’n at 27.  The Supreme Court has spoken clearly and unambiguously: the Non-

Intercourse Act does not apply to the United States and Indian title is not good against the United 

States.  Oneida I, 414 U.S. at 667; Tuscarora, 362 U.S. at 119.  “It is [the Supreme Court’s] 

responsibility to say what a statute means, and once the Court has spoken, it is the duty of other 

courts to respect that understanding of the governing rule of law.”  Rivers v. Roadway Express, 

Inc., 511 U.S. 298, 312 (1994).  When the Supreme Court construes a statute, such as the Non-

Intercourse Act, that interpretation is binding on this Court.  Furthermore, “[t]his circuit follows 

the rule that alternative holdings are binding precedent and not obiter dictum.”  Pruitt v. Levi 

Strauss & Co., 932 F.2d 458, 464 (5th Cir. 1991) overruled on other grounds in Floors 

Unlimited, Inc. v. Fieldcrest Cannon, Inc, 55 F.3d 181, 185 (5th Cir. 1995).  The Supreme 

Court’s statement in Oneida I that Indian title is “good against all but the sovereign” is neither 

obiter dicta nor “out of context.” 

 Plaintiff has failed to allege facts that entitle it to the relief it requests in its complaint.  

Thus, if the Court determines it has subject-matter jurisdiction over plaintiff’s claims, they 
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should be dismissed for failure to state a claim.  Fed. R. Civ. P. 12(b)(6). 

III. CONCLUSION 

 Wherefore, defendants respectfully request that their motion be granted in full and 

plaintiff’s complaint dismissed.  

 Respectfully submitted this 9th day of July, 2012, 

 IGNACIA S. MORENO 
 
 /s/ Stephen R. Terrell                                                  
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