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INTERESTS OF AMICUS

The Montana Water Resources Association ("MWRA") is an

association of holders of appropriated water rights, with members that

include irrigation districts and associations, cooperative ditch companies,

public water supply companies, utilities, power cooperatives, and individual

farmers and ranchers. MWRA's membership includes approximately

twenty-six irrigation districts that operate according to the statutes contained

in Title 85, Chapter 7, including Mont. Code Ann. §§ 85-7-1956 and 1957,

at issue in this case.

MWRA's membership includes irrigation districts that receive water

from federal irrigation projects, some of which are the Helena Valley

Irrigation District, Greenfields Irrigation District, Lower Yellowstone

Irrigation District, Buffalo Rapids Irrigation District, Huntley Project

Irrigation District, East Bench Irrigation District, Alfalfa Irrigation District,

Fort Belknap Irrigation District, Zurich Irrigation District, Paradise

Irrigation District, Harlem Irrigation District, Dodson Irrigation District,

Malta Irrigation District, Glasgow Irrigation District, the Milk River Joint

Board of Control, and others. The Flathead Joint Board of Control and the

three irrigation districts involved in this case are also MWRA members.



If irrigation districts were required to hold an election and seek

judicial approval whenever they entered into an agreement with the United

States, they would not be able to conduct and manage the business and

affairs of the district. The experience of MWRA' s irrigation district

members will assist the Court in understanding the real-life impacts of the

legal issues in this case.

SUMMARY OF ARGUMENT

Not all contracts between an irrigation district and the United States

require a majority vote and district court approval. Mont. Code Ann. §§ 85

7-1956 and 1957 require a majority vote and court approval only when an

irrigation district incurs indebtedness in a contract with the United States.

This brief will not, however, address the legal issues. Rather, the purpose of

this brief to provide a sampling of the different types of agreements that

irrigation districts enter into with the federal government.

Irrigation districts routinely enter into contracts and agreements with

the United States that do not establish indebtedness and are not subject to a

majority vote and court approval. These agreements address maintenance

and repair of facilities, grants from the federal government, approval to

install hydroelectric facilities, allocation of water between districts,

temporary water agreements, and other matters that do not result in the
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district taking on additional debt. These agreements are entered into by the

irrigation district upon approval of the board of directors. A ruling by this

Court requiring a majority vote and court approval of all contracts between

an irrigation district and the United States, regardless of whether

indebtedness is incurred, would disrupt the operation of Montana's irrigation

districts and interfere with their ability to provide critically needed water to

their water users.

ARGUMENT

Many irrigation districts in Montana receive water from federal

projects. The irrigation district typically enters into a repayment agreement

with the United States in which the district agrees to repay a portion of the

federal government's cost of constructing the project in return for use of the

water. The districts incur indebtedness in these repayment agreements, and

the agreements must be approved by a majority vote and by the district court

pursuant to Mont. Code Ann. §§ 85-7-1956 and 1957. The irrigation

districts are also responsible for the ongoing operation and maintenance

costs.

When irrigation districts receive water from federal projects, the

districts and the United States work closely together to maintain the
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facilities, allocate the water, and improve operations. The irrigation districts

and federal agencies frequently enter into agreements as paIi of their

ordinary business activities. When the agreements with the United States do

not involve borrowing money, the agreements are simply approved by the

district's board of directors pursuant to Mont. Code Ann. § 85-7-1902.

Irrigation districts routinely enter into contracts with the United States

for a number of purposes including the receipt of federal grants. These

agreements place certain requirements on the irrigation district in return for

the federal funding. For example, the Milk River Joint Board of Control

entered into a Hydromet Project agreement with the U.S. Bureau of

Reclamation to install water monitors throughout the Milk River basin. The

agreement provides the Bureau of Reclamation will provide technical

assistance and pay for the installation of the monitors if funding is available.

In return, the joint board agrees to use and maintain the monitors.

There are many examples of technical and financial agreements in

which the United States agrees to provide funding and assistance to

irrigation districts in return for the districts complying with certain federal

requirements. The Buffalo Rapids Irrigation District has cooperated with the

U.S. Natural Resources Conservation Service to develop and implement a

large-scale improvement project within the district. The Huntley Project
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Inigation District received a federal grant from the Federal Emergency

Management Agency to cover repairs from the 2011 flood. The Greenfields

Irrigation District entered into an agreement with the U.S. Bureau of

Reclamation for a Water Smart grant. For all of these grants, there are

requirements that the irrigation district enter into an agreement with the

United States in which the district is required to take certain actions in order

to receive the federal funding. In the case of the Water Smart grant, the

agreement was approved and signed by the Greenfields Irrigation District

board of directors without the requirement of a majority vote of the water

users or court approval. These types of agreements are entered into on a

regular basis by irrigation districts following approval by the particular

district's board of directors.

Irrigation districts also enter into agreements with the federal

government regarding maintenance projects. For example, the Helena

Valley Irrigation District entered into an agreement with the United States

for the repair of a pumping plant. The repair was funded by the irrigation

district through a state grant and monies from the district's reserve fund.

Because the district did not incur any indebtedness as part of the project, no

vote was taken by the water users and approval was not sought from the

district court. Likewise, the Milk River Joint Board of Control entered into
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an agreement with the United States for work on the Fresno dam. The

agreement sets forth the details of the construction but allows the irrigation

districts to directly pay for the costs since the districts can perfoTIn the work

faster and more economically than the federal government. Once again,

because the agreement with the United States did not result in indebtedness,

the agreement is simply approved by the directors of the joint board.

Greenfields Irrigation District recently installed low head

hydroelectric generators on several drops within its irrigation system. This

project required an agreement with the U.S. Bureau of Reclamation

requiring federal review of the construction plans and federal oversight of

certain portions of the project. Because the necessary agreements with the

United States did not require the project to incur debt, this project was

approved by the district's board of directors without any vote of the water

users or court approval.

Irrigation districts also enter into temporary water service contracts

with the United States. These contracts allow the use of water on an annual

basis in return for an annual payment. Because these agreements do not

result in indebtedness to the federal government, a majority vote and court

approval is not required. There are any number of additional examples of

agreements between irrigation districts and the United States that do not
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involve indebtedness and may be approved by the irrigation district's board

of directors. Irrigation districts and the United States regularly make water

management decisions and enter into maintenance agreements that have not

been voted on by the water users or approved by a court because no debt is

involved.

In fact, from canvassing the various irrigation districts that obtain

water from federal projects, it appears that repayment contracts and loan

agreements are the only contracts with the United States that are taken to a

vote of the water users and for which approval is sought from the district

court. Mont. Code Ann. § 85-7-1956, dealing with a majority vote of the

water users, specifically refers to a petition setting forth the aggregate

amount of money to be borrowed from the United States. When an

irrigation district enters into an agreement with the United States that does

not include borrowing money, no vote of the water users is required. Rather,

such agreements can simply be approved by the irrigation district's board of

directors under their authority to manage and conduct the business and

affairs of the district.

The ability of the districts' boards of directors to approve agreements

with the United States that do not involve the repayment of a loan is

important to the efficient operation of the districts. The board needs to react
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quickly during spring run off and throughout the irrigation season to address

allocation decisions and maintain and repair any necessary facilities. Since

irrigation district elections are subject to the general election requirements of

Title 13, Mont. Code Ann., elections are costly and time consuming. The

daily operations of Montana's irrigation districts would be severely

disrupted if every agreement with the United States required a majority vote

of the water users.

CONCLUSION

Irrigation districts receiving water from federal projects

routinely enter into agreements with the United States. To the extent these

agreements do not result in the district incurring debt, they may be approved

by the irrigation district's board of directors as part of the board's duty to

manage and operate the business affairs of the district. A majority vote of

the water users and district court approval is only required .when an

irrigation district incurs indebtedness as part of an agreement with the

United States. Any other rule would disrupt the effective operation of

Montana's irrigation districts and interfere with their ability to provide

critically needed water to their water users.
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DATED this 21 st day of March, 2013.

FRANZ & DRISCOLL

By --I----l,d------\,...--L----

Attorneys for Amicus
MONTANA WATER RESOURCES

ASSOCIATION
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