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Plaintiffs King Mountain Tobacco Company, Inc. (“King Mountain”)

and the Confederated Tribes and Bands of the Yakama Nation (“Yakama Nation”)

respectfully submit the following Response to Defendant’s Motion and

Memorandum for Summary Judgment. ECF Nos. at 90 & 91.

INTRODUCTION

[I]t is the intention of the parties, and not solely that of the superior
side, that must control any attempt to interpret the treaties. When
Indians are involved, this Court has long given special meaning to this
rule. It has held that the United States, as the party with the
presumptively superior negotiating skills and superior knowledge of
the language in which the treaty is recorded, has a responsibility to
avoid taking advantage of the other side. “[T]he treaty must therefore
be construed, not according to the technical meaning of its words to
learned lawyers, but in the sense in which they would naturally be
understood by the Indians.” This rule, in fact, has thrice been
explicitly relied on by the Court in broadly interpreting these very
[Yakama] treaties in the Indians’ favor.

Washington v. Washington State Commercial Passenger Fishing Vessel Ass’n

(“Fishing Vessel”), 443 U.S. 658, 675-76 (1979).

Defendant’s motion for summary judgment seeks judgment “on all of

Plaintiffs’ claims.” In so moving, Defendant did not seek a ruling on any of his

affirmative defenses,1 and adopted express geographic limitations on his motion

1 Answer ECF 21 at ¶ 61 (failure to state a claim); ¶ 62 (estoppel); ¶ 63 (laches); ¶

64 (waiver). Defendant cannot now raise the issues in his reply brief. See Wood v.

Household Fin. Corp., 341 B.R. 770, 773 (W.D. Wash. 2006) (“As this Court has

determined on many occasions, it is not appropriate to raise an issue for the first

time in a reply brief.”) citing Eberle v. City of Anaheim, 901 F.2d 814, 818 (9th

Cir. 1990).
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(off reservation activities). Defendant then limited his argument in support of his

motion to two issues:

1. No express federal law conflicts with Washington’s regulatory authority

over activity “extending beyond reservation boundaries;”

2. “[I]f the 1855 Treaty conflicts with Washington law, the state law in

question is purely regulatory and validly applies outside reservation

boundaries.”

[ECF No. 91 at 16, 38]. In arguing its two issues, the Defendant applies the wrong

legal standard for cases where, as here, the applicability and interpretation of an

Indian treaty is at issue. And although the Defendant devotes much of his brief to

citation of tax cases, this is not a tax case, and there is no tax at issue here.

Similarly, Defendant’s detailed discussion of Washington’s contract obligations to

Big Tobacco under the Master Settlement Agreement, and lengthy discussion of

King Mountain’s past dealings with Washington and other states, are both

irrelevant to a determination of the two legal issues upon which Defendant based

his motion.

SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate where “there is no genuine issue as

to any material fact and [] the movant is entitled to judgment as a matter of

law.” FED. R. CIV. P. 56(a). The Court must view the evidence in the light

most favorable to the non-moving party. T.W. Elec. Serv., Inc. v. Pac. Elec.

Contractors Ass’n, 809 F.2d 626, 630-33 (9th Cir. 1987).

I. Defendant Did Not Present Evidence Relating to Interpretation of the
1855 Treaty.

Defendant’s motion for summary judgment is premised on the application of

a legal issue. See ECF No. 91 at 2 (“Treaty rights allowing the Yakamas to travel

and use their land are not express exemptions from non-discriminatory Washington

regulation of tobacco products.”); Memo. in Opp’n to Mot. to Consolidate Hearing
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on Mot. to Strike, ECF No. 104 at 3 (“Because the Attorney General moved for

summary judgment based on a legal issue, he has not used [Defendant’s Expert

Witness Report on the Treaty negotiations] to support his motion [for summary

judgment].”). For this reason, Defendant has not provided the Court with a

statement of uncontroverted material facts relating to the intent of the parties or the

understanding of the Yakama Nation treaty negotiators at the time the Yakama

Indian Treaty of 1855 was negotiated. Indeed, Defendant admits that he is not

relying on such evidence in his motion. ECF No. 104 at 3. (“[Attorney General]

has not used the expert’s report to support his motion”).

Because defendant’s motion is premised on the inapplicability of the Indian

law canons of construction to interpret the 1855 Treaty, Plaintiffs do not need to

provide evidence establishing the intent of the parties or the understanding of the

Yakama Nation treaty negotiators at the time the Treaty was negotiated. Instead

Plaintiffs must only show that as a matter of law Defendant’s legal theory is

incorrect. Moreover, Plaintiffs’ motion for summary judgment (ECF No. 85),

amended memorandum in support (ECF No. 88) and amended statement of facts

(ECF No. 86) set out Plaintiffs’ legal arguments and undisputed material facts in

support of the Article II rights of Plaintiffs to enjoy the exclusive use and benefit of

the reservation lands and the Article III rights to travel and trade without

restriction. Plaintiffs incorporate the arguments and undisputed material facts in

support of their Treaty rights in their amended memorandum in support of their

motion for summary judgment (ECF No. 88) and statement of facts (ECF No. 86)

as if fully stated herein

II. Plaintiffs Disagree with Defendant’s Characterization of the Master
Settlement Act and the Escrow Statutes.

To settle its civil lawsuit against the four dominant cigarette manufacturers,

Washington contracted with Big Tobacco to share in the profit Big Tobacco makes

when it sells its products to Washington consumers. Between 1998 and 2012,
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Washington received nearly two billion dollars in payments under its contract with

Big Tobacco.2 Indeed Big Tobacco claims that for every pack of cigarettes it sells

in Washington, 69% of the profit goes to the State. RJReynolds, Who Profits From

Cigarette Sales? Available at http://www.rjrt.com/statemsapayments.aspx (last

visited November 29, 2012).

Yet contrary to the impression Defendant seeks to give, Washington

spends only a fraction of that amount on tobacco prevention efforts.

See Campaign for Tobacco Free Kids, Actual Spending by State: Washington,

available at http://www.tobaccofreekids.org/what_we_do/state_local/

tobacco_settlement/Washington (last visited November 29, 2012) (Washington

only allocates $750,000 a year for tobacco prevention and cessation). And,

contrary to the impression Defendant seeks to give, health and welfare are not at

issue in Defendant’s effort to apply the Escrow Statutes to King Mountain. Indeed,

there are no allegations or facts in the record claiming that King Mountain’s

product is defective or misrepresented, or otherwise poses any health of safety

risks in any way different from the cigarettes sold by the millions every year in

Washington by the State’s MSA contract partners.

The MSA does not require Washington to spend any of the money it

receives on health or tobacco issues. But it does dictate, among other things, that

Washington prevent companies from selling their cigarettes in the State unless they

agree to pay the State a share of their profits: approximately $5.60 per carton.

These are contract profits and not a tax. In return, Washington has agreed

2 Actual Tobacco Settlement Payments Received by the States, 2002-2012,

Campaign for Tobacco Free Kids, available at http://tobaccofreekids.org

/research/factsheets/pdf/0365.pdf (last visited November 29, 2012).
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“diligently” to protect the Washington market share of its cigarette company

partners. As noted in Defendant’s motion, the State legislature recognized this

market protection mandate in Wash. Rev. Code § 70.157.005(f) (“It would be

contrary to the policy of the State if tobacco product manufacturers who determine

not to enter into [the MSA] could use a resulting cost advantage to derive large,

short-term profits in the years before liability may arise”). ECF No. 91 at 6.

Also, in trumpeting the merits of the MSA, Defendant cites a string of cases

in his introduction (at 5-6) for the proposition that “courts have consistently held

such statutes to be constitutional.” But these cases have no bearing on the issues

before this Court as none of the parties were Indian Tribes, all involved different

state excise tax and other statutes, all involved different facts and, with the

exception of one Oklahoma state court case addressing markedly different facts,

the issues addressed are not those raised by Plaintiffs here (Sherman Act,

commerce clause, equal protection clause, procedural due process, free speech

rights).

Finally, under its contract, Washington does not regulate cigarettes; instead

it only regulates product brands. It outlaws certain brands by refusing to place

them on a directory of “legal” brands unless they agree, among other things, to

deposit in escrow the MSA contractually required State fee.

ARGUMENT

I. DEFENDANT’S ARGUMENT IS INSUFFICIENT TO SUPPORT
JUDGMENT IN HIS FAVOR AS A MATTER OF LAW.

A. King Mountain is not Subject to Washington’s Escrow Statutes.

King Mountain manufactures tobacco products. That fact alone, however,

does not make it subject to Washington’s Escrow Statutes because the statutes

calculate escrow payments based on units sold subject to the State’s excise taxes.

Wash. Rev. Code § 70.157.010(j) -.020(b). As discussed below, the State’s
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Escrow Statutes do not defeat Treaty and other federal protections guaranteed to

King Mountain.

B. The Right to Travel Prevents Application of the Escrow
Requirement in the Qualifying Statute to Plaintiffs.

Defendant rests his entire motion on the mistaken premise that as a matter of

law this Court cannot look beyond the language on the face of the 1855 Treaty.

ECF No. 91 at 2 (“Treaty rights allowing the Yakamas to travel and use their land

are not express exemptions from non-discriminatory Washington regulation of

tobacco products.”); Memo. in Opp’n to Mot. to Consolidate Hearing on Mot. to

Strike, ECF No. 104 at 3 (“Because the Attorney General moved for summary

judgment based on a legal issue, he has not used [Defendant’s Expert Witness

Report on the Treaty negotiations] to support his motion [for summary

judgment].”).

Relying entirely on that single argument, Defendant has not argued or

presented material facts to the court to facilitate interpretation of either Treaty

Article II (Exclusive Use and Benefit) or Article III (Right to Travel and Trade).

Indeed, Defendant candidly admits that he is not relying on such evidence in his

motion. ECF No. 104 at 3. (“[Attorney General] has not used the expert’s report

to support his motion”). Because Defendant’s legal theory is incorrect, and his

motion is unsupported by any factual material to guide the Court’s analysis of the

Treaty’s guarantees, his motion must fail.

Defendant is correct that Mescalero Apache Tribe v. Jones, 411 U.S. 145

(1973), is applied to determine whether state law applies to “Indians going beyond

reservation boundaries.” Id. [at] 148-49 (“absent express federal law to the

contrary, Indians going beyond reservation boundaries have generally been held

subject to non-discriminatory state law otherwise applicable to all citizens of the

State”); ECF No. 91 at 17, quoting Mescalero, 411 U.S. at 148-49. However,

Defendant is mistaken in his application of Mescalero to the rights guaranteed to
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the Yakama Nation and its members under the 1855 Treaty. Therefore Defendant

is likewise incorrect in his mistaken belief that he is entitled to summary judgment

on the Treaty rights as a matter of law. ECF No. 91 at 17.

First, Mescalero requires that any law the State would apply to Indians off

the reservation be “non-discriminatory.” Yet Defendant made no attempt to

establish that as a matter of law the Qualifying and Complimentary statutes are

“non-discriminatory state law otherwise applicable to all citizens of the State.” As

discussed below, the Escrow Statutes are discriminatory both in purpose and as

applied.

Second, the Yakima Nation Treaty of 1855 constitutes “express federal law”

that can invalidate a state law applied to Indians off the reservation. See Cree v.

Waterbury, 78 F.3d 1400, 1403 (9th Cir. 1996) (Cree I) (“A treaty can constitute

such an express federal law.”) citing United States v. Washington, 520 F.2d 676

(9th Cir.1975); United States v. Washington, 157 F.3d 630, 642 (9th Cir. 1998)

(treaties are the supreme law of the land and every state is bound thereby, the

constitution and laws of any state notwithstanding); Skokomish Indian Tribe v.

France, 269 F.2d 555 (9th Cir. 1959) (same).

1. The Washington Escrow Statutes Are Discriminatory.

The Ninth Circuit Court of appeals addressed the issue of discriminatory

state laws in Cabazon Band of Mission Indians v. Smith, 388 F.3d 691, 698 (9th

Cir. 2004):

The Mescalero Court did not define what constitutes a
“nondiscriminatory state law.” In determining the meaning of the
Supreme Court's phrase, we deem it appropriate to follow the same
procedures we employ in ascertaining the meaning of an undefined
statutory term. “When a statute does not define a term, a court should
construe that term in accordance with its ‘ordinary, contemporary,
common meaning.’”

Case 2:11-cv-03018-LRS    Document 114    Filed 11/30/12
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Id. at 698. As in the case before this Court, Cabazon v. Smith involved both on and

off reservation activity – there the use of light bars on tribal police vehicles. In

holding that the State law was discriminatory, and therefore “precluded by the

preemptive force of federal Indian law,” the Court referred to the definition of

discrimination in Black’s Law Dictionary. Id. at 701, 698. Black’s Law

Dictionary confirms that discrimination can result both from conferring privileges

and from denying privileges. Black’s Law Dictionary (8th ed. 2004). The Escrow

Statutes are discriminatory for both reasons.

Here, the very purpose of the Escrow Statutes is discriminatory. The

country’s largest tobacco manufacturers, who together controlled ninety eight

percent of the market at the time they settled a lawsuit against them, are favored by

a law that helps them pay off their civil settlement (not a tax) without danger that

the cost of paying for their misdeeds will ever hurt their sales. 3 ECF No. 91 at 3

(“Pursuant to the MSA, the Original Participating Manufacturers obtained release

of specified past and future tobacco-related claims against them”). And if King

Mountain wants this same protection, it must agree to make similar payment (not a

tax) to the State even though it was never a party to any lawsuit. If it refuses to

pay the State shakedown, the Escrow Statutes force King Mountain and all other

manufacturers who were never parties to the State’s civil lawsuit to artificially

raise their prices in order to generate funds they are forced to deposit into a

savings-escrow account for the benefit of the State, and forced to leave the money

there for twenty five years. This state statutory savings mandate not only benefits

the State, but also ensures that Big Tobacco never has to worry about losing

business when it raises its prices to pay for its settlement of Washington’s civil

lawsuit against it. ECF No. 91 at 5 (“The Qualifying Statute recognizes that NPMs

have a cost advantage over participating manufacturers due to the participating

3 State v. Grand River Enterprises, Inc., 757 N.W.2d 305, 307 n.1 (2008)
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manufacturers’ obligations under the MSA. The Qualifying Statute therefore

requires NPMs to either join the MSA or pay into a qualified escrow fund based on

the amount of their cigarette sales”).

Discrimination also exists where a privilege is denied, such as when a

guaranteed federal right is not honored. Just as a set of stairs discriminates against

a person with a disability by denying her federally guaranteed access to a public

place, Washington’s law denies King Mountain its federally guaranteed access to

market.4 Just as a law altering conditions of competition to favor one party is

discriminatory, so too is a law that alters conditions of competition to remove a

competitive advantage. Cf. Family Winemakers of California v. Jenkins, 592 F.3d

1, 10-11 (1st Cir. 2010) (rejecting as discriminatory state law that altered

conditions of competition to remove competitive advantage). Washington’s law

requires King Mountain to subject itself to state regulation in order to access a

market in legal goods to which the federal government has guaranteed it access

under the Yakama Treaty of 1855.

The Escrow Statutes are discriminatory, both on their face as they favor Big

Tobacco, and as applied because they deny King Mountain advantages guaranteed

to it by the 1855 Treaty.

2. The 1855 Treaty Must Be Interpreted and Applied In
Accordance with the Well Established Liberal Canons of
Indian Treaty Interpretation.

4 Disability discrimination does not mean treating everyone equally, but instead

occurs when a person with a disability is treated in a way that is prohibited by law.

PGA Tour, Inc. v. Martin, 532 U.S. 661, 662 (2001).

Case 2:11-cv-03018-LRS    Document 114    Filed 11/30/12



PLAINTIFFS’ RESPONSE TO DEFENDANT’S
MOTION FOR SUMMARY JUDGMENT - 11

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Contrary to Defendant’s argument, Plaintiffs do not have to prove that there

is an “express” exemption from the state law in the plain language on the face of

the Treaty. ECF No. 91 at 18. See Yakama Indian Nation v. Flores, 955 F.Supp.

1229, 1235 (E.D. Wash. 1997); see also Montana v. Blackfeet Tribe, 471 U.S. 759,

766 (1985) (“The standard principles of statutory interpretation do not have their

usual force in cases involving Indian law.”). Rather, to interpret the 1855 Treaty

between the United States and the Yakama Nation, the court must determine the

intent of the parties to the Treaty and interpret the Treaty “not according to the

technical meaning of its words to learned lawyers, but in the sense in which they

would naturally be understood by the Indians.” Fishing Vessel, 443 U.S. at 675-

76; Tulee v. State of Washington, 315 U.S. 681, 684-85 (1942) (“It is our

responsibility to see that the terms of the treaty are carried out, so far as possible,

in accordance with the meaning they were understood to have by the tribal

representatives at the council and in a spirit which generously recognizes the full

obligation of this nation to protect the interests of a dependant people.”); Cree I, 78

F.3d at 1403.

Moreover, to determine the intent of the parties to the treaty, “the court must

examine the treaty language as a whole, the circumstances surrounding the treaty,

and the conduct of the parties since the treaty was signed.” Cree I, 78 F.3d at

1403.

For over a century, the 1855 Treaty has been “construed as the Indians

would naturally have understood such terms, with doubtful or ambiguous

expressions resolved in the Indians’ favor.” Flores, 955 F.Supp. at 1235, aff’d

Cree v. Flores, 157 F.3d 762 (9th Cir. 1998) (Cree II) (citing United States. v.

Winans, 198 U.S. 371, 380-81 (1905)). Indeed:

The Supreme Court has repeatedly applied this rule of treaty
construction in construing Article III of the Yakama Treaty. See
Washington v. Wash. State Commercial Passenger Fishing Vessel
Ass’n, 443 U.S. 658, 676 (1979) (“This rule, in fact, has thrice been
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PLAINTIFFS’ RESPONSE TO DEFENDANT’S
MOTION FOR SUMMARY JUDGMENT - 12

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

explicitly relied on by the Court in broadly interpreting these very
treaties in the Indians’ favor.”). We have also applied this rule of
construction in interpreting the Yakama Treaty, and the Right to
Travel provision in particular.

United States v. Smiskin, 487 F.3d 1260, 1264-65 (9th Cir. 2007) (citation

omitted).

3. Defendant’s Attempt to Refute the Application of the
Liberal Canons to the 1855 Treaty Fails.

Notwithstanding the clear weight of well established Supreme Court and

Ninth Circuit precedent consistently interpreting the 1855 Treaty guaranties by

resorting to the comprehensive treaty council record, Defendant attempts to

persuade this court not to follow the precedent by arguing that the “interpretation

of treaty provisions is a matter of law within the domain of the court.” ECF No. 91

at 20. Yet, the two cases cited by Defendant for this proposition – Sioux Tribe v.

United States, 500 F.2d 458, 462 (Ct. Cl. 1974); and United States ex rel. Chunie v.

Ringrose, 788 F.2d 638, 643 n.2 (9th Cir. 1986) – provide nothing more than the

de novo standard of review of a lower court’s legal conclusion based on the

language of a treaty. See United States v. State of Wash., 157 F.3d 630, 642 (9th

Cir. 1998) (holding that the lower court’s findings of historical fact and the parties’

intent and expectations are reviewed for clear error and then the lower court’s

interpretation of the treaty provision based on those findings is reviewed de

novo”); see also, United States v. Washington, 969 F.2d 752, 754 (9th Cir.1992);

Confederated Tribes of Chehalis Indian Reservation v. Washington, 96 F.3d 334,

343 (9th Cir.1996).

The Defendant also asserted that the court cannot ignore the plain language

of a treaty when resolving ambiguities in favor of Indians. ECF No. 91 at 20.

However, in the case relied on by Defendant for this proposition, the Supreme

Court affirmed that the Ninth Circuit “was entirely correct in its view that doubt

concerning the meaning of a treaty with an Indian tribe should be resolved in favor

of the tribe.” Oregon Dep’t of Fish and Wildlife v. Klamath Indian Tribe, 473 U.S.

Case 2:11-cv-03018-LRS    Document 114    Filed 11/30/12

http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=487+F.3d+1260%2520at%25201264


PLAINTIFFS’ RESPONSE TO DEFENDANT’S
MOTION FOR SUMMARY JUDGMENT - 13

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

753, 766 (1985). As Defendant concedes in his response, the Court also held that

the language of the treaty must be “viewed in historical context” and given a “fair

appraisal.” ECF No. 91 at 20 citing Klamath, 473 U.S. at 774 (emphasis

supplied).

In an earlier case interpreting the Yakamas’ 1855 Treaty, the Court provided

that the “fair appraisal” involves determining the purpose of the treaty

negotiations, the language of the treaties, and prior construction of the treaties. See

Fishing Vessel, 443 U.S. at 675 (“Indeed, a fair appraisal of the purpose of the

treaty negotiations, the language of the treaties, and this Court’s prior construction

of the treaties, mandates [the] conclusion” that the tribes intended to preserve the

right).

The other cases cited by Defendant also do not support a departure from

established precedent. First, in South Carolina v. Catawba Indian Tribe, Inc., the

Court held that the canons of construction could not be used to create an ambiguity

that does not exist or to ignore the clearly expressed intent of Congress in a

statute. 476 U.S. 498, 506 (1986). Second, in Confederated Bands of Ute Indians

v. United States, the Court rejected the construction of an executive order based on

the tribe’s understanding of the executive order because even if the tribe believed it

to be so the president did not have the authority to convey a compensable interest.

330 U.S. 169, 179-80 (1947). Finally, in Choctaw Nation of Indians v. United

States, 318 U.S. 423, 432 (1943), after reaffirming that Indian treaties are

construed in the sense in which the Indians understood them, the Court held that

the language in an agreement between the United States and the tribes could not be

construed in a manner that was “inapposite” to the plain language without a finding

of fact as to whether the “tribes intended to agree on something different from that

appearing on the face of the [agreement].”

None of the cases departed from well established Supreme Court and Ninth

Circuit precedent requiring that a treaty “be construed, not according to the
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technical meaning of its words to learned lawyers, but in the sense in which they

would naturally be understood by the Indians.” Fishing Vessel, 443 U.S. at 676.

4. The Rules of Statutory Construction Do Not Apply to
the Interpretation of an Indian Treaty.

Defendant’s citation to the discussion in Mescalero concerning Congress not

granting tax exemptions by implication is misapplied in the context of treaty

interpretation. ECF No. 91 quoting Mescalero, 411 U.S. at 156. In that passage,

the Court was discussing whether Congress by statute had granted the tribe an off

reservation tax exemption. However, the rules of construction of congressional tax

exemptions and the Indian law canons of construction of treaties are different.

Montana v. Blackfeet Tribe, 471 U.S. 759, 766 (1985). Likewise, Defendant’s

recitation of facts relating to King Mountain’s so called “extensive off reservation

activity” is completely immaterial to Defendant’s motion because those activities

(all involving the manufacturing process) are not regulated by Washington’s

Qualifying or Complimentary Statute. And in any event, the Ninth Circuit Court in

Smiskin rejected the argument that off reservation derived components somehow

invalidate recognized Treaty protections. Smiskin, 487 F.3d at 1269 (“In sum, we

disagree with the Government’s argument that the Yakamas’ treaty right to travel

protects only collectively owned or reservation derived goods.”). Defendant’s

“facts” do not negate the canons of treaty construction applicable in this case.

Likewise, the fact that some courts in other states have relied on Mescalero

in cases challenging the MSA does not support the application of statutory

construction rules applied to the federal statute in Mescalero to the interpretation

of the 1855 Treaty in this case. Most importantly, none of those cases involved

Washington’s Qualifying or Complimentary Statutes or the 1855 Treaty.

In this regard, Defendant’s reliance on Muscogee Creek Nation v. Henry,

No. CIV-10-019-JHP, 2010 WL 8917011 (E.D. Okla. Dec. 30, 2010) (reported at

867 F.Supp.2d 1197), is particularly misplaced. That case involved a motion to
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dismiss the tribe’s complaint. Id. at *10. The court, in a perfunctory discussion of

the allegations in the tribe’s complaint based on the treaties at issue, determined

that the tribe had not stated a claim for relief based on those allegations. Muscogee

Creek, 2010 WL 8917011 at *10. But on appeal, the Tenth Circuit Court of

Appeals, addressing application of Oklahoma’s escrow statutes on reservation,

noted:

it is not clear that the State has such enforcement authority. Absent an
express statement by Congress, a state may not “assert jurisdiction
over the on-reservation activities of tribal members” except in
“exceptional circumstances.” Mescalero Apache Tribe, 462 U.S. at
331-32, 103 S.Ct. 2378; see also Bracker, 448 U.S. at 144, 100 S.Ct.
2578 (“When on-reservation conduct involving only Indians is at
issue, state law is generally inapplicable. . . .”); Williams, 358 U.S. at
220, 79 S.Ct. 269 (“[A]bsent governing Acts of Congress, the
question has always been whether the state action infringed on the
right of reservation Indians to make their own laws and be ruled by
them.”). We are unaware of such a statement by Congress
expressly permitting Oklahoma to assert such jurisdiction here.

Muscogee (Creek) Nation v. Pruitt, 669 F.3d 1159, 1180 n.10 (10th Cir. 2012)

(emphasis added).

So too the Defendant here misconstrued Indian Country, U.S.A. v. Oklahoma

Tax Comm’n, 829 F.2d 967 (10th Cir. 1987), which did not hold that “tribal

cigarette sales to nonmembers are subject to the same rules of state taxation and

regulation that apply to other tribes” because cigarette taxes were not at issue in

that case. ECF No. 91 at 19 quoting Muscogee Creek, 2010 WL 8917011 at *10.

Instead, the Indian Country court compared the state of Oklahoma’s attempt to tax

nonmembers for participating in on-reservation gaming activities with the Supreme

Court cases discussing the taxing of cigarette sales to nonmembers on reservations.

The court then held that the gaming activities were distinguishable from the

cigarette sales because the gaming activities were created on the reservation as
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opposed to a tribe marketing a tax exemption for imported cigarettes that lacked a

“substantial connection to reservation lands.” Indian Country, 829 F.2d at 986-87.

In addition, the Indian Country court looked to the Creek Nation treaties and

subsequent federal statutes to determine whether the land on which the Creek

Nation was conducting gaming was “Indian Country.” 829 F.2d at 974-76. The

court determined that the treaties effectively reserved the lands as Indian Country

and that no subsequent act by Congress clearly expressed the intent to divest the

federal and tribal authority over the lands. Id. at 974-75. The court ultimately held

that the state could not tax the gaming activities, and in doing so recognized that

the “treaties between the Creek Nation and the United States repeatedly promised

to preserve and protect the Creek Nation’s self-government and territorial

immunity from state laws.” Id. at 985. The court further held that “the treaties

with the Creek Nation as well as traditional presumptions favor the exclusion of

state law from Creek Nation lands.” Id. at 987. Neither Muscogee Creek nor

Indian Country provide authority for the application of the statutory construction

rules employed in Mescalero to the 1855 Treaty in this case.

5. The Liberal Canons of Treaty Interpretation Do Apply to
Tribal Conduct Reaching Outside the Reservation to
Invalidate State Regulatory and Taxing Power.

Defendant’s argument that “the liberal canons of construction do not apply

to conduct reaching outside the reservation where the State’s regulatory or taxing

power is concerned” is specious. ECF No. 91 at 21. The Chickasaw Nation v.

United States case cited by Defendant does not support his erroneous conclusion.

At issue in Chickasaw Nation was whether the Indian Gaming Regulatory Act

exempted tribes from paying taxes imposed by Internal Revenue Code Chapter 35

on their gambling operations. 534 U.S. 84, 86 (2001). The Court rejected the

application of the Indian law canons of construction to the statute because when

the subject matter is federal statutory tax exemption, the tax exemption must be

express. Id. at 90, 95.
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In Chickasaw Nation, the Court cited Mescalero, 411 U.S. at 157, as support

for the general rule that the Court will not imply a tax exemption when neither the

federal statute at issue nor the legislative history support such a conclusion. 534

U.S. at 93. Contrary to Defendant’s argument, Chickasaw Nation does not stand

for the proposition that “where a state’s regulatory authority conflicts with an

asserted treaty right, liberal canons of construction do not necessarily apply.” ECF

No. 91 at 21. Indeed, as noted above the Supreme Court and the Ninth Circuit

have on numerous occasions applied the canons of treaty interpretation to the 1855

Treaty to invalidate the application of State law to tribal members exercising treaty

rights off the reservation. See United States. v. Winans, 198 U.S. 371 (1905);

Seufert Bros. Co. v. United States, 249 U.S. 194 (1919); Tulee, 315 U.S. 681;

Fishing Vessel, 443 U.S. at 676; Cree I, 78 F.3d 1400; Cree II, 157 F.3d 762;

Smiskin, 487 F.3d 1260.

6. The Ninth Circuit Precedent Interpreting the Article III
Right to Travel and Trade in the 1855 Treaty Is Controlling
Precedent.

Defendant acknowledges that in Cree II, 157 F.3d 762, and Smiskin, 487

F.3d at 1266, the Ninth Circuit invalidated the application of Washington’s

cigarette excise tax scheme and state license fees for vehicles based on the right to

travel and trade in Article III of the Treaty. ECF No. 91 at 22.5 But Defendant

5 Defendant also erroneously asserts that other cases held that “laws did not

conflict with the travel right in the Treaty.” ECF No. 91 at 22. Those cases

involved the application of federal statutes NOT state law. In Ramsey the court

recognized a distinction between the application of federal tax law and state law to

Indian tribes because unlike states the federal government has plenary and
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then incorrectly argues that the Ninth Circuit cases discussing the right to travel in

the 1855 Treaty discuss only the application of state regulation that was directly

related to travel, “such as vehicle licensing fees and travel notice requirements.”

ECF No. 91 at 22.

Contrary to defendant’s assertion, the court cannot read Cree II and Smiskin, both

addressing Treaty rights, as somehow overruled by Mescalero’s statutory

interpretation rule. ECF No. 91 at 32. As stated above, the interpretation of the

Treaty requires the court to interpret the Treaty “in the sense in which the treaty

would naturally be understood by the Indians” with ambiguities liberally

interpreted in the Indians’ favor. Cree I, 78 F.3d at 1403. Accordingly, the extent

to which the 1855 Treaty preempts the Escrow Statutes depends on the parties’

intent when they signed the treaty. Cree I, 78 F.3d at 1405 (Holding that “[a]

factual investigation into the historical context and parties’ intent at the time the

Treaty was signed is necessary to determine the precise scope of the highway

right.”). Id.

7. Defendant Concedes that a Purpose of the Travel Right Is
to Take Goods to Market.

While candidly conceding that “one of the purposes of the travel right is to

take goods to market;” Defendant nonetheless asks this court to draw an artificial

distinction between the right to travel to take goods to market and the right to sell

the goods once one reaches the market. ECF No. 91 at 23. He even goes so far as

to encourage this court to ignore the Ninth Circuit’s rejection of this argument in

Smiskin. ECF No. 91 at 23 n.3; see Smiskin, 487 F.3d at 1266 (rejecting federal

government argument that the travel right did not protect the “commerce” in

exclusive power to deal with tribes. Ramsey v. United States, 302 F.3d 1074, 1078

(9th Cir. 2002).
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cigarettes). Rather than draw an arbitrary distinction, the Ninth Circuit

unequivocally confirmed that the Yakamas’ recognized right to travel in Article III

of the Treaty included the right to trade. In doing so, the court stated:

[We] refuse to draw what would amount to an arbitrary line between
travel and trade in this context, holding, as the Government suggests,
that the Yakama Treaty does not protect the “commerce” at issue in
the Smiskins’ case. We have already established that the Right to
Travel provision “guarantee[s] the Yakamas the right to transport
goods to market” for “trade and other purposes.” Cree II, 157 F.3d at
769 (emphases added). Thus, whether the goods at issue are timber or
tobacco products, the right to travel overlaps with the right to trade
under the Yakama Treaty such that excluding commercial
exchanges from its purview would effectively abrogate our decision
in Cree II and render the Right to Travel provision truly impotent.
See Puyallup Tribe v. Dep’t of Game of Wash., 391 U.S. 392, 397, 88
S.Ct. 1725, 20 L.Ed.2d 689 (1968) (“To construe the treaty as giving
the Indians no rights but such as they would have without the treaty
would be an impotent outcome to negotiations and a convention
which seemed to promise more, and give the word of the Nation for
more).”

Smiskin, 487 F.3d at 1266-67 (bold italicized emphasis added). This passage from

Smiskin confirms the flaw in Defendant’s request that the court disregard the

guaranteed Treaty right to trade.

8. Washington’s Escrow Statutes Regulate the Manufacturer,
Not the Product.

Defendant further argues that “none of these prior travel cases deal with

regulation similar to the Qualifiying Statute that regulates the product itself, rather

than how such a product is brought to market.” ECF No. 91 at 24. Under

Washington’s statutory scheme, it is the NPMs that must have their products listed

in the State’s directory, and it is the NPMs that must pay into an escrow account.

Moreover, Washington does not have the power to regulate “the product

itself:” cigarettes and their content. For example, it cannot impose any

prohibitions based on smoking and health. Lorillard Tobacco Co. v. Reilly, 533
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U.S. 525, 542 (2001). Similarly, Washington is without authority to require that

those shipping cigarettes into the state use delivery companies that provide

recipient age verification. Rowe v. New Hampshire Motor Transp. Ass’n, 128 S.

Ct. 989 (2008). Washington is preempted from prohibiting cigarette promotions,

even those that offer samples. Jones v. Vilsack, 272 F.3d 1030, 1037 (8th Cir.

2001); R.J. Reynolds Tobacco Co. v. Seattle-King County Dep’t of Health, 473

F.Supp.2d 1105, 1109 (W.D. Wash. 2007). The State cannot regulate the type of

cigarettes bought by Tribes located in the state, nor establish a minimum price.

Dep’t of Taxation v. Milhelm Attea & Bros., 512 U.S. 61, 75 (1994). See also

Prevent All Cigarette Trafficking Act of 2009, 15 U.S.C. §§ 375 et seq.;

Contraband Cigarette Trafficking Act, 18 U.S.C. § 2341 et seq.; Family Smoking

Prevention and Tobacco Control Act, 21 U.S.C. § 387 (prohibitions on cigarette

advertising, including advertising to children, and grant of regulatory authority to

the Food and Drug Administration (at 21 U.S.C. § 387a)).

It would be ironic indeed if Washington, which allows cigarettes sales in the

state, but is impotent to control cigarette advertising, to regulate tobacco delivery

through age verification, or to prohibit promotions that offer samples, could

nevertheless ban for revenue producing reasons a Yakama Nation licensed

company from selling a legal product. Comprehensive federal regulatory schemes

regulate the product. Washington only regulates the businesses that sell the

product, dictating which brands of cigarettes can be sold, and does so simply for

revenue generating purposes. Wash. Rev. Code § 70.157.005(f) (NPMs are

required to establish an escrow account to guarantee a source of compensation for

the State).

C. The Right to Exclusive Use and Benefit of Reservation Land
under Article II of the 1855 Treaty Prohibits Application of the
Escrow Statutes to Plaintiffs.
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The right of Yakama members to enjoy the exclusive use and benefit of the

reservation lands is set out in full in Plaintiffs’ amended memorandum in support

of their motion for summary judgment. ECF No. 88 at 18-28. Plaintiffs

incorporate the arguments in their memorandum in support of their motion for

summary judgment (ECF No. 88 at 18-28) and the amended statement of facts

(ECF No. 86) as if fully stated herein. And once again, Defendant has not

attempted, either in this motion or his statement of facts, to demonstrate the

understanding of the Yakama Nation’s members at the time that the 1855 Treaty

was negotiated. Id. at 25-28. Thus, Defendant’s challenge on summary judgment

to the rights secured to the Yakama Nation and its members under Article II must

fail.

At the time the parties negotiated the Treaty, and continuing to the present,

the Yakama traditionally gathered and cultivated tobacco. Flores, 955 F.Supp. at

1244. The right to continue this practice unmolested is secured in Article II of the

Treaty, which provides:

There is, however, reserved from the lands above ceded . . . the tract
of land included within the following boundaries . . . All which tract
shall be set apart and, so far as necessary, surveyed and marked out,
for the exclusive use and benefit of said confederated tribes and bands
of Indians . . . .

12 Stat. 951, 952. The 1855 Treaty Article II right to exclusively benefit from

continued cultivation is underscored in Article V, which includes a promise to

build an agricultural school for the Yakama. 12 Stat. 951, 954. The Treaty

preserves customary practices and encourages their modernization, which includes

modern trade and farming operations that require access to market. Accord Cree

II, 156 F. 3d at 767-68, 770. Treaty protections to exclusive use and benefit of the

land extend to both the land and its product given the significance of travel and the

importance of trade to the Yakama.
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Rather than attempt to rebut the undisputed material facts establishing the

right to exclusive use and benefit of the reservation lands, Defendant instead once

again argues without citation to authority that Mescalero applies to the State’s

attempted regulation of tobacco sales on the reservation. ECF No. 91 at 24. But

the 1855 Treaty is federal law which would be impaired by the State’s regulation,

and as an Indian treaty it is interpreted as the Indians understood the treaty with

ambiguities in the interpretation resolved in favor of the Indians. Flores, 955

F.Supp. at 1235, aff’d Cree II, 156 F.3d 762.

Defendant’s attempted reliance on Rice v. Rehner similarly does not support

his claim that Article II does not displace state regulation of Yakama member trade

in tobacco. 463 U.S. 713, 716 (1983) In Rice, the Supreme Court was tasked with

determining whether a federal statute (18 U.S.C. § 1161) permitted states to apply

their liquor licensing laws on reservations. 463 U.S. at 716. The Court noted that

“in the narrow context of the regulation of liquor” the general assumption that

states have no power on Indian reservations is not warranted because Congress had

divested tribes of jurisdiction over trade in liquor and the states had exercised

concurrent authority to prohibit the trade in liquor on reservations. Id. at 723. The

Court held that the federal statute specifically authorized the application of state

liquor licensing law on reservations. Id. at 734-35. Unlike Rice, there is no federal

statute providing for state jurisdiction on the reservation in this case.

D. Washington Law Does Not Apply to Plaintiffs Because the
Qualifying Statute Is Not Purely Regulatory.

The “purely regulatory” exception to the otherwise “inviolability” of treaty

rights is a narrow exception. Smiskin, 487 F.3d at 1269; see also, Tulee, 315 U.S.

at 684. The exception allows states to extend “pure regulations – restrictions

imposed for a public purpose unrelated to revenue generation – . . . treaty rights

notwithstanding.” Smiskin, 487 F.3d at 1269.

Although Defendant claims that “the State through its Qualifying and
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Complementary Statutes regulates tobacco and its health effects” [ECF No. 91 at

24 (emphasis added)], that is simply not true. There is no state health, safety or

welfare interest at issue here. Instead, as Defendant admits the State’s interest in

collecting escrow payments from NPMs based on units sold is to protect profits

Washington is paid under the MSA:

the State seeks merely to enforce its escrow requirement for retail
sales to non-members, as part of a broad regulatory scheme seeking
potential reimbursement for health-related illnesses. Just as a state (if
not preempted) or the federal government may prohibit sales of
products harmful to health within their borders, no law or treaty
prevents Washington from the considerably less onerous requirement
of seeking to protect itself from expenses resulting from tobacco-
related illness.

ECF No. 91 at 25 (emphasis added). But the State has not “prohibited sales of

products harmful to health.” Instead, it has enthusiastically participated in the

profits from the sales of those products, and has contractually agreed to protect the

market share of Big Tobacco in return for the State’s cut of the profits:

The Qualifying Statute was created . . . to require that the financial
burden imposed on the State from these medical conditions “be borne
by tobacco product manufacturers rather than by the State . . . .”

ECF No. 91 at 29 citing and quoting Wash. Rev. Code § 70.157.005.

The State has a strong interest in enforcing its policy “that financial
burdens imposed on the State by tobacco product manufacturers rather
than the State to extent that such manufacturers either determine to
enter into a settlement with the State or are found culpable by the
courts.” Wash Rev. Code § 70.157.005(d). In an age of limited
resources, this policy will likely allow the State to provide more
health services to patients with smoking-related illness.

ECF No. 91 at 34

Defendant’s escrow requirements reflect nothing more than a general desire

for revenue, and as such are not sufficient to support the extension of state

regulation of product brands onto the Yakama Nation or over King Mountain. In a
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similar case involving fishing rights of Yakama Nation members under the 1855

Treaty, the Supreme Court found that Washington’s fishing license fees were not

purely regulatory because they were revenue generating and unrelated to the

conservation of fish. Tulee 315 U.S. at 685; see also, Smiskin, 487 F.3d at 1269-70

(Holding that State’s purported purpose of providing a level playing field for

cigarette sales was not purely regulatory because revenue raising was a significant

purpose of the State’s cigarette tax scheme).

E. Federal Law Preempts Washington’s Qualifying Statute.

1. The Yakama Treaty is federal law that preempts the
Escrow Statutes.

As detailed above, and in the Plaintiffs’ motion for summary judgment, the

Yakama Treaty of 1855 preempts application of Washington’s escrow statutes to

King Mountain throughout the State of Washington. In addition to the Treaty

preemption, other federal law also preempts application of Washington’s Escrow

Statutes in Indian Country.

2. The Indian Commerce Clause.

Regulating Trade “with the Indian Tribes” is the most fundamental power

granted to the United States Congress by the Indian Commerce Clause.6 This is

not preemption of a power the states otherwise have – instead the states have been

divested of power to regulate in the first instance. Washington v. Confederated

Tribes of the Colville Indian Reservation, 447 U.S. 134, 154 (1980) (“tribal

sovereignty is dependent on, and subordinate to, only the Federal Government, not

6 “Congress in the exercise of its power granted in Art. I, § 8, has undertaken to

regulate reservation trading in such a comprehensive way that there is no room for

the States to legislate on the subject.” Warren Trading Post Co. v. Ariz. Tax

Comm’n, 380 U.S. 685, 692 n.18 (1965).
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the States”); Williams v. Lee, 358 U.S. 217, 220 (1959) (confirming “the right of

reservation Indians to make their own laws and be ruled by them”).

[T]he Indian Commerce Clause accomplishes a greater transfer of
power from the States to the Federal Government than does the
Interstate Commerce Clause. This is clear enough from the fact that
the States still exercise some authority over interstate trade but the
States have been divested of virtually all authority over Indian
commerce and Indian tribes.

Seminole Tribe v. Florida, 517 U.S. 44, 62 (1996). This divestiture of state

authority is confirmed in the Indian Commerce Clause’s historical underpinnings.

3. Comprehensive federal statutes.

Congress has adopted federal statutory schemes that preempt state regulation

of Indian commerce. E.g., 19 Stat. 200, 25 U.S.C. § 261 (“The Commissioner of

Indian Affairs shall have the sole power and authority to appoint traders to the

Indian tribes and to make such rules and regulations as he may deem just and

proper specifying the kind and quantity of goods and the prices at which such

goods shall be sold to the Indians”); 4 Stat. 729, now 25 U.S.C. § 263

(empowering the President in the public interest to forbid introduction of any or all

goods into the territory of a tribe, and to revoke and refuse all licenses to trade with

that tribe). 7

7 See also 4 Stat. 729, as amended, now 25 U.S.C. § 264 (establishing penalties for

trading without a license and forbidding traders to hire white persons as clerks

unless licensed to do so); 18 U.S.C. § 3113 (forbidding unlawful introduction of

liquor into Indian country and providing for revocation of the license of any trader

violating this prohibition).
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Courts consistently have recognized that in doing so, Congress has

preempted state regulatory authority over Indian commerce:

As long as these Indians remain a distinct people, with an existing
tribal organization, recognized by the political department of the
government, Congress has the power to say with whom, and on what
terms, they shall deal, and what articles shall be contraband.

United States v. Forty-Three Gallons of Whiskey, 93 U.S. 188, 195 (1876); Warren

Trading Post Co. v. Ariz. Tax Comm’n, 380 U.S. 685, 690 (1965) (“Congress has

taken the business of Indian trading on reservations so fully in hand that no room

remains for state laws imposing additional burdens upon traders”); Williams v. Lee,

358 U.S. 217, 220 (1959) (“Congress has also acted consistently upon the

assumption that the States have no power to regulate the affairs of Indians on a

reservation”); Oklahoma v. Bruner, 815 P.2d 667, 670 (1991) (state “does not have

a lawful right to impose or enforce its license and permit requirements upon

tribally licensed Indian cigarette retailers doing business in Indian Country”).8 As

a result, congressional permission is required before states can regulate the sale of

liquor, apply state health and education laws, or regulate similar activities by

Indians on reservation.9

8 See also United States v. Mazurie, 419 U.S. 544, 558 (1975) (“The cases in this

Court have consistently guarded the authority of Indian governments over their

reservations. Congress recognized this authority in the Navajos in the Treaty of

1868, and has done so ever since. If this power is to be taken away from them, it is

for Congress to do it”).

9 E.g., 18 U.S.C. § 1161 (permitting application of state liquor law standards within

an Indian reservation under certain conditions); 25 U.S.C. § 231 (permitting
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When Congress chooses to do so, it has passed its regulatory authority

directly to tribes, confirming the lack of state power in the first instance. E.g., 15

U.S.C. § 6312 (regulation of boxing); Wisconsin v. EPA, 266 F.3d 741, 747 (7th

Cir. 2001) (regulation of water quality). Indeed, “[d]ecisions of the Supreme Court

are few as to the power of the States when not granted Congressional authority to

regulate matters affecting Indians.” Kake v. Egan, 369 U.S. 60, 74 (1962).

F. Whether King Mountain Cigarettes are Ultimately Delivered to
Consumers on or off the Yakama Reservation Makes no
Difference.

Plaintiffs’ agree with the heading Defendant placed on section F of its

argument, but for reasons entirely different from those put forward by the

Defendant. Under the Yakama Treaty of 1855, Defendant’s statement is absolutely

true. Regardless of where the transaction takes place, King Mountain is exempt

from Escrow Statute regulation because of its Treaty Rights to travel, trade, and

enjoy exclusive benefits of its reservation lands.

As noted above in response to Defendant’s Section E Argument, in addition

to its Treaty rights, other federal law provides additional limitations on the

Defendant precluding any attempt to regulate on reservation activities. Although

because of the Treaty, this Court need not reach the issue of these other

protections, some discussion is warranted given Defendant’s argument in this

section of its memorandum.

Defendant does not have, nor does he claim in his motion to have, the power

application of state health and education laws within a reservation under certain

conditions); 18 U.S.C. § 1162 and 28 U.S.C. § 1360 (respectively granting certain

States criminal and civil jurisdiction over offenses and causes of action involving

Indians within specified Indian reservations).
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to regulate on reservation. Central Mach. Co. v. Ariz. St. Tax Com., 448 U.S. 160

(1980) (state law imposing burdens upon reservation traders cannot be enforced);

Warren, 380 U.S. at 690 (“Congress has taken the business of Indian trading on

reservations so fully in hand that no room remains for state laws imposing

additional burdens upon traders”). This simple truth is supported by the State’s

own statutory cigarette excise tax scheme which exempts from Escrow Statute

requirements sales made by King Mountain to Tribes with which the State of

Washington has entered into a cigarette compact, and sales to individual Indians

who are members of these tribes. Specifically, as Defendant concedes in his

motion, Washington’s Escrow scheme only applies to “units sold,” which does not

include King Mountain’s sales to compacted Tribes and their members. 10

Because the regulations here are imposed on Indians, no Bracker balancing

is necessary or appropriate. But in response to the Defendant’s claims to the

contrary, the federal and tribal interests here are compelling. Federal interests

include fulfillment of: 1) the federal promises made in return for the Yakama

cession of ten million acres of land; 2) the federal trust responsibility; and 3) the

federal policy of encouraging tribal self-determination and economic

development.11 And, as the detailed statement of facts in support of both the

10 ECF No. 91 at 32, n.5: “The Attorney General recognizes that sales made on the

Yakama reservation to Yakama members or members of compact tribes are not

subject to the State’s escrow requirements because the ‘units sold’ definition

includes only sales subject to the state excise tax.”

11 Treaty Article V includes a promise to build an agricultural school for the

Yakama. 12 Stat. 951, 954. The Treaty preserves customary practices and
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Defendant’s and the Plaintiffs’ motions confirm, forcing tribal compliance with the

requirements of the Escrow Statutes would be unacceptably burdensome. The

State’s interest in protecting the market share of its Big Tobacco partners, and

protecting its revenue flow from the millions of cigarettes sold by its contract

partners, dwarfs in comparison to the federal and tribal interests.

CONCLUSION

For the foregoing reasons, Defendant’s motion for summary judgment must

be denied.

Dated: November 30, 2012

s/ Samuel D. Hough
Samuel D. Hough
Luebben Johnson & Barnhouse LLP
7424 4th Street N.W.
Los Ranchos de Albuquerque, NM 87107
Telephone: (505) 842-6123
Fax: (505) 842-6124
Email: shough@luebbenlaw.com

Adam Moore
Adam Moore Law Firm
Yakima, WA 98948
Telephone: (509) 575-0372
Fax: (509) 452-6771
Email: mooreadamlawfirm@questoffice.net

Randolph H. Barnhouse
Luebben Johnson & Barnhouse LLP
7424 4th Street N.W.
Los Ranchos de Albuquerque, NM 87107
Telephone: (505) 842-6123
Fax: (505) 842-6124
Email: dbarnhouse@luebbenlaw.com

Attorneys for Plaintiff

encourages their modernization, which includes modern trade and farming

operations that require access to market. Accord Cree II, 157 F. 3d at 767-68, 770.
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