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FOR THE DISTRICT OF COLUMBIA 
                                                                        

) 
AKIACHAK NATIVE COMMUNITY )  
      et al.,     ) 

) 
Plaintiffs,    ) 

) 
v.    ) No. 1:06-cv-00969 (RC) 

) 
DEPARTMENT OF THE INTERIOR, ) 
      et al.,                    ) 

) 
Defendants.    ) 

                                                                        )  
 

DEFENDANT=S SUPPLEMENTAL BRIEF PURSUANT TO COURT ORDER 
 

By Order of April 30, 2012 (Dkt. No. 99), this Court directed the Department of 

the Interior to file supplemental briefing addressing six questions.  We believe a brief 

historical overview will be helpful to the Court in putting the Department’s actions in 

context and understanding the Department’s positions. 

I. HISTORICAL OVERVIEW 

SECRETARY’S AUTHORITY TO TAKE LAND IN TRUST AND THE ALASKA 
NATIVE CLAIMS SETTLEMENT ACT (ANCSA)  
 

The United States acquired Alaska from Russia in 1867, 15 Stat. 539.  Early in the 

20th Century, Congress made provisions for Alaska Natives acquiring title to land through 

the Alaska Native Allotment Act of May 17, 1906, 34. Stat. 197, as amended, 43 U.S.C. 

§§ 270-1 et seq. (repealed 1976) and the Alaska Native Townsite Act, Act of May 25, 

1926, Ch. 379, 44 Stat. 629, as amended, 43 U.S.C. §§ 733 et seq. (repealed 1976).  The 

title that Alaska Natives received under these statutes was not held in trust but was merely 

held by Alaska Natives subject to restrictions on alienation. 
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In 1934, Congress passed the Indian Reorganization Act (IRA), 25 U.S.C. §§ 461 

et seq., largely to address the debilitating effect that allotment of tribal lands, pursuant to 

the General Allotment (Dawes) Act of 1887, 24 Stat. 388, had had on tribes and their 

governments in the contiguous 48 states.  The IRA not only ceased the further allotment of 

tribal lands but also, in Section 5, authorized the Secretary to acquire land in trust for 

Indians, providing in part:    

The Secretary of the Interior is hereby authorized, in his discretion, to 
acquire, through purchase, relinquishment, gift, exchange, or 
assignment, any interest in lands, water rights, or surface rights to land, 
within or without existing reservations, including trust or otherwise 
restricted allotments, whether the allottee be living or deceased, for the 
purpose of providing land for Indians. 
 

25 U.S.C. ' 465. 
 
 Section 5 of the IRA did not initially apply to Alaska.  Specifically, Section 13 of 

the IRA generally excluded the application of the IRA to "any of the Territories [which 

included Alaska at that time], colonies, or insular possessions of the United States."  

Section 13 did, however, apply five of the IRA's sections to Alaska.  See 25 U.S.C. ' 473.  

 Two years later, in 1936, acting on a proposal submitted by Secretary of the 

Interior Harold Ickes, 1

                                                 
1See T.H. Watkins, Righteous Pilgrim: The Life and Times of Harold Ickes 542 (1990).  Secretary 

Ickes reportedly argued for this proposal on the basis, among others, that reservations would establish 
geographical limits of Native governmental jurisdiction.  See also David Case, Alaska Natives and 
American Laws 100 (1984). 

  Congress made most of the remaining provisions of the IRA, 

including Section 5, applicable in Alaska.  25 U.S.C. ' 473a; 49 Stat. 1250 (1936).  
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Congress, thus, specifically authorized the Secretary to take Alaska lands in trust for 

Natives.2

 In 1971, Congress enacted the Alaska Native Claims Settlement Act of December 

18, 1971 (ANCSA), 85 Stat. 688, 43 U.S.C. §§ 1601et seq., which effected a comprehensive 

settlement of aboriginal land claims in Alaska.  Although this legislation contained many 

features not found before in legislation regarding Native Americans, it did not directly 

address the provisions of the IRA that were applicable to Alaska Natives, including Section 

5 that authorized the Secretary to take Alaska land in trust for Natives.  It did, however, 

revoke all but one existing Native Reserves, repeal the authority for new allotment 

applications, and set forth a broad declaration of policy to settle land claims.  See 43 U.S.C. 

§§ 1618(a), 1617(d) and 1601(b).  

  Pioneering Indian law scholar Felix Cohen drafted this legislation, and he later 

explained that it "removed almost the last significant difference between the position of the 

American Indian and that of the Alaska native."  Felix Cohen, Handbook of Federal Indian 

Law 406 (1942).    

 Five years after the passage of the ANCSA, Congress enacted the Federal Land 

Policy and Management Act (FLPMA), Pub. L. No. 94-579, 90 Stat. 2743 (1976), which 

expressly repealed many public land laws, including some statutes like the 1926 Alaska 

                                                 
     2  In Section 1 of the 1936 Act, 25 U.S.C. ' 473a, Congress also extended to Alaska several other 
provisions of the IRA, including Section 7, which authorized the Secretary to "proclaim new Indian 
reservations on lands acquired" pursuant to the authority granted in the IRA.  In Section 2 of the 1936 Act, 25 
U.S.C. ' 496, Congress also authorized the Secretary to designate as an Indian reservation any area of land 
reserved for the use and occupancy of Indians or Eskimos under various authorities.  49 Stat. 1250,  ' 2.  Two 
years later, in 1938, Congress authorized the Secretary to reserve tracts for schools, hospitals, etc., in Alaska 
for Indians, Eskimos, and Aleuts.  52 Stat. 593, 25 U.S.C. ' 497.  Six Alaska reserves were set up under the 
authority of Section 2 of the 1936 Act between 1941 and 1946.  All were later revoked by Section 19 of 
ANCSA.  43 U.S.C. § 1618(a). 
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Native Townsite Act that applied to Alaska lands.  Because Section 5 of the IRA was not 

repealed, however, it continued to authorize the Secretary to acquire land in trust in Alaska. 

Despite the absence of an express repeal of Section 5 in either ANCSA or FLPMA, 

an opinion dated September 15, 1978, from the Associate Solicitor, Indian Affairs, to the 

Assistant Secretary - Indian Affairs, concluded that in enacting ANCSA, Congress had an 

"unmistakable" intent to "permanently remove all Native lands in Alaska from trust status."  

“Trust Land for the Natives of  Venetie and Arctic Village,” Memorandum to Assistant 

Secretary - Indian Affairs from Associate Solicitor, Indian Affairs, Thomas W. Fredericks 

(September 15, 1978).  Administrative Record (AR) 00001-00004 (filed with the Court on 

February 8, 2008 (Dkt. No. 35)). 

The opinion further stated that, “[i]n the view of the clear legislative intent and 

policy expressed in ANCSA’s extensive legislative history, it would . . . be an abuse of the 

Secretary’s discretion to attempt to use Section 5 of the IRA . . . to restore the former 

Venetie Reserve to trust status.”3

The Department did not adopt regulations governing the acquisition of land in trust 

in Alaska or anywhere else until 1980 when it adopted 25 C.F.R. Part 151 to "set forth the 

  Id. at 00003.  The Associate Solicitor cited the ANCSA 

declaration of policy that the settlement of aboriginal land claims or Alaska Natives be 

accomplished "without creating a reservation system of lengthy wardship or trusteeship, and 

without adding to the categories of property and institutions enjoying special tax privileges . 

. .”  43 U.S.C. ' 1601(b) (1971).  See Id. at 00001. 

                                                 
3 The opinion was prompted by Venetie and Arctic Village’s request that the lands of their former 

IRA § 7 reserve, which had been revoked by ANCSA § 19, and conveyed to ANCSA village corporations in 
fee simple, be taken back into trust status just six years after the Congressional directive to convert them to fee 
simple status. 
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authorities, policy, and procedures governing the acquisition of land by the United States in 

trust status for individual Indians and tribes."  25 C.F.R. ' 151.1.  The last sentence of this 

section provides: 

These regulations do not cover the acquisition of land in trust status in the 
State of Alaska, except acquisitions for the Metlakatla Indian Community of 
the Annette Island Reserve or it [sic] members. 

 
Id. 

The Bureau of Indian Affairs did not cite to the 1978 opinion in excluding Alaska 

from the provisions of the original Part 151 promulgated in 1980, but the position stated in 

the 1978 opinion was generally reflected in the 1980 regulations.  The preamble to the 

original regulation simply pointed out “that [ANCSA] does not contemplate the further 

acquisition of land in trust status, or the holding of land in such status, in the State of 

Alaska, with the exception of acquisitions for the Metlakatla Indian Community.”  45 Fed. 

Reg. 62,034 (Sept. 18, 1980).  See AR 00018.  

 On January 16, 2001, the Department promulgated a final rule for taking land into 

trust.  66 Fed. Reg. 3452 (Jan. 16, 2001).  AR 00585.  These regulations maintained the 

existing bar on taking land into trust in Alaska.  The preamble to those regulations 

concludes: 

At the same time, the position of the Department has long been, as a matter 
of law and policy, that Alaska Native lands ought not to be taken in trust. 
Therefore, the Department has determined that the prohibition in the existing 
regulations on taking Alaska lands into trust (other than Metlakatla) ought to 
remain in place for a period of three years during which time the Department 
will consider the legal and policy issues involved in determining whether the 
Department ought to remove the prohibition on taking Alaska lands into 
trust. If the Department determines that the prohibition on taking lands into 
trust in Alaska should be lifted, notice and comment will be provided. 
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Id. at 590. 
 

 On February 5, 2001, the Department delayed the effective date of these regulations. 

AR 00627. This delay was extended several times until the Department published notice on 

November 9, 2001, withdrawing the final regulations that were published on January 16, 

2001.  66 Fed. Reg. 56,608 (Nov. 9, 2001).  AR at 00748. As a result, the 1980 regulations 

were reinstated.  These regulations expressly did not apply to Alaska, thus, precluding the 

acquisition of land in trust in Alaska pursuant to Part 151.   

 On the same day as the publication of the final regulation, January 16, 2001 

(AR00575), the Solicitor rescinded the Associate Solicitor’s 1978 opinion, finding that: 

The 1978 Opinion gave little weight to the fact that Congress had not repealed 
section 5 of the IRA, which is the generic authority by which the Secretary takes 
Indian land into trust, and which Congress expressly extended to Alaska in 1936.  
See 25 U.S.C. § 473a.  The failure of Congress to repeal that section, when it was 
repealing others affecting Indian status in Alaska, five years after Congress enacted 
[ANCSA] in 1971, raises a serious question as to whether the authority to take land 
into trust in Alaska still exists.  

 
 “Rescinding the September 15, 1978, Opinion of the Associate Solicitor for Indian Affairs 

entitled “Trust Land for the Natives of Venetie and Arctic Village,” Memorandum to 

Assistant Secretary – Indian Affairs from Solicitor, John Leshy (Jan. 16, 2001).  AR 00619. 

In the preamble to the 2001 regulations, the Assistant Secretary noted that the 

Solicitor had concluded that there is substantial doubt as to the Associate Solicitor’s 

conclusions in 1978, and that the Solicitor has rescinded it.  The three-year study that was 

mentioned in the preamble to the January 16, 2001 regulations was never completed.  

Departmental consideration has not resulted in any formal announcement in the Federal 

Register, or elsewhere, of any change of policy or law.  
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II.  INTERIOR’S RESPONSES TO THE COURT’S INQUIRIES 

1. When did the Secretary first adopt the position that, despite the enactment of 
ANCSA, he retains the statutory authority to take Alaska land into trust for the 
benefit of Alaska Natives outside of Melakatla?  How did the Secretary 
announce this interpretation?  Please describe any previous interpretations of 
the Secretary=s statutory authority, when they were adopted, how they were 
announced, and why they were abandoned. 
 
As to the Court’s first inquiry, Congress made Section 5 of the IRA applicable in 

Alaska through its 1936 enactment of Section 1 of the IRA which expressly granted the 

Secretary authority to take title to any Alands or rights . . . in the name of the United States in 

trust for an Indian tribe or individual Indian.@  25 U.S.C. ' 473a.  Interior is not aware of any 

previous interpretations of statutory authority prior to 1936.  Congress, thus, specifically 

authorized the Secretary to take Alaska lands in trust for Natives.  See id.  This statutory 

authority was unquestioned until the Associate Solicitor’s 1978 opinion.  AR 00001-00004.  

Importantly, this authority was not addressed in the ANCSA in 1971, even though ANCSA 

revoked existing reservations, repealed the allotment law, and set forth broad language 

disclaiming any intent to create a lengthy trusteeship or add to the categories of tax-exempt 

property.  43 U.S.C. § 1601(b).         

Even though Section 5 of the IRA was still in effect in 1971, the 1978 Associate 

Solicitor’s opinion concluded that in enacting ANCSA, Congress had an unmistakable intent 

to permanently remove all Native lands in Alaska from trust status.  The 1978 opinion was 

rescinded by the 2001 Solicitor’s opinion that found that the 1978 opinion gave little weight 

to the fact that Congress had not repealed Section 5 of the IRA.  AR 00619-20.  In response 

to the Court’s inquiry, the position that the Secretary retains the authority to acquire land in 

trust in Alaska was announced in the preamble to January 16, 2001 regulations.  AR 00586. 
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2. Was the Secretary=s view of his statutory authority affected by the Supreme 
Court=s decision in Carcieri v. Kempthorne, 129 S. Ct. 1058 (2009)?  Does his 
statutory authority to take Alaska land into trust for the benefit of Alaska 
Natives depend in any way on whether those Natives are members of a 
recognized Indian tribe that was under federal jurisdiction in 1934, 1936, or 
any subsequent date? 

 
 The Secretary’s view of his general statutory authority to acquire land in trust for 

Indians was affected by the Supreme Court’s 2009 Carcieri decision.  That decision 

addressed the Secretary’s authority to acquire land in trust pursuant to 25 U.S.C. § 465 of 

the IRA, which defines the term “Indian” to “include all persons of Indian descent who are 

members of any recognized Indian tribe now under Federal jurisdiction, and all persons who 

are descendants of such members who were, on June 1, 1934, residing within the present 

boundaries of any Indian reservation, and shall further include all other persons of one-half 

or more Indian blood . . . .”  25 U.S.C. § 479; Carcieri v. Salazar, 555 U.S. 379, at 382.  The 

Petitioners in Carcieri contended that the Narragansett Indian Tribe could not have land 

taken into trust on its behalf because it could not fit within the first definition of Indian in 

Section 479 (“members of any recognized Indian tribe now under Federal jurisdiction”).  Id.  

The Court held that the word “now” in the phrase “now under Federal jurisdiction” referred 

to 1934.  Id.   

 The Court in Carcieri did not consider the fact that Section 19 of the IRA (25 

U.S.C. § 479) also provides that “[f]or the purposes of this Act, Eskimos and other 

aboriginal peoples of Alaska shall be considered Indians.”  The definition includes no 

temporal limitation similar to the ”now” in first sentence of the section.  Further, as 

discussed above, while Section 13 of the IRA expressly extended certain provision of the 

IRA to the territory of Alaska, section 5 was not one of those initially extended to Alaska.  It 

Case 1:06-cv-00969-RC   Document 101   Filed 07/06/12   Page 9 of 17



9 
 

was not until 1936 when the major provisions of the Indian Reorganization Act, including 

sections 5 and 7, were expressly extended to Alaska Natives through a separate provision.  

See 25 U.S.C. ' 473a; 49 Stat. 1250.  The 1936 Act that extended Section 5 to Alaska did 

not use the word “now” in its special criteria.  Therefore, the Secretary’s statutory authority 

to take Alaska land into trust for the benefit of Alaska Natives, is not governed by the 

language interpreted by the Supreme Court in Carcieri. 

3. When did the Secretary first adopt the position that 25 C.F.R. ' 151.1 allows 
him to take Alaska land into trust for the benefit of Alaska Natives outside of 
Metlakatla?  How did he first announce this interpretation?  Please describe 
any previous interpretations of that regulation, when they were adopted, how 
they were announced, and why they were abandoned. 
 
In response to the Court’s first and second inquiry, the Secretary responds that the 

Department has never adopted the position that Section 151.1 allows him to take Alaska 

land into trust for the benefit of Alaska Natives outside of Metlakatla.  Given that Part 151 is 

not applicable to lands in Alaska, the Secretary has not had cause or reason to announce that 

the regulation applies to lands in Alaska.  This position was announced in 1980 with the 

promulgation of the Part 151 regulations, which was the first formal set of regulations 

governing the acquisition of land to be held in trust pursuant to Section 5 of the IRA.   

Prior to that time, Bureau of Indian Affairs Regional Offices in and outside Alaska 

did not apply uniform practices in the exercise of the Secretary’s statutory authority.  No 

formal guidance has been discovered which prescribed the trust land acquisition process 

during the period between 1936 and 1980, at least in Alaska.4

                                                 
 4Prior to the 1976 request of the Natives of Venetie to have their former Reserve taken back into trust 
status (the request which generated the 1978 Solicitor’s opinion) (AR00001), the Bureau of Indian Affairs is 
only aware of three instances in which Alaska lands may have been taken into trust status (apart from the 
formal establishment during the 1940s of several Reserves pursuant to the IRA § 7, 25 U.S.C. § 467) during 

  In response to the Court’s 
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third inquiry, only one set of regulations has been promulgated and taken effect and there 

are no prior regulatory interpretations. 

4. Does any other statute, regulation, or policy bar the Secretary from taking 
Alaska land into trust for the benefit of Alaska Natives outside of Metlakatla?  
If so, please describe any changes in that regulation and its interpretation as 
requested above. 

  
 No statute prohibits the Secretary from taking land into trust for the benefit of 

Alaska Natives.  At the present time, however, no regulatory process exists for him to do so. 

As a legal matter, for the reasons discussed, supra, the Secretary has both the 

authority and discretion to take lands within the State of Alaska into trust for Natives, even 

though he is not legally obligated to do so.  See, e.g., McAlpine v. United States, 112 F.3d 

1429 (10th Cir. 1997);  Florida v. U.S. Dept. of Interior, 768 F.2d 1248, 1256 (11th Cir. 

1985), cert. denied, 475 U.S. 1011 (1986) (Secretary=s decision to acquire land in trust is 

discretionary and Adecision to acquire a particular tract of land would involve a myriad of 

factors@).  Thus, if or when regulations might be amended or promulgated to provide a 

process and decisional criteria for the exercise of the discretion to acquire land in trust for 

Alaska Natives, such action would still be entrusted to the Secretary "in his discretion."  

Interior would still not be under any legal duty to take Alaska land in trust.  Such decisions 

                                                                                                                                                      
that 44 year period.  Specifically, in each of the three Southeast Alaska Native Communities of Angoon, Kake, 
and Klawock, IRA organizations were formed post-1936 pursuant to IRA § 16, 25 U.S.C. § 476, and all three 
communities, organized on the basis of a common bond of occupation in the fishing industry, applied for and 
received IRA § 10 revolving loans.  Those federal loan proceeds were then used in part to purchase existing 
fish processing facilities, and the lands on which they were located.  The deeds to these lands, purchased in 
1948, 1950 and 1950 respectively, from private owners, recited on their face in each instance that the 
conveyance was to the United States in trust for the relevant Native community.  The United States has 
consistently conducted itself with respect to such lands as if they were acquired, and are still being held, in 
trust for the respective IRA-organized tribes.  See 1993 Solicitor’s opinion, "Governmental Jurisdiction of 
Alaska Native Villages Over Land and Nonmembers," M-36,975 (Jan. 11, 1993), at 112 n. 277.  AR 00246. 
Between these three circa 1950 conveyances and the post-ANCSA request for restoration of trust status of the 
revoked Reserve for Venetie and Arctic Village, the Bureau of Indian Affairs is aware of no other instance of 
the exercise of IRA Section 5 trust land acquisition authority in Alaska. 
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would remain within the Secretary=s sound discretion and Interior=s expertise on Indian 

matters. 

5. If no statute, regulation, or policy bars the Secretary from taking Alaska land 
into trust for the benefit of Alaska natives outside of Metlakatla, how does the 
Secretary process requests that he do so?  If the Plaintiffs in this suit submitted 
their requests in accordance with that procedure, would those requests be duly 
considered? Please also describe any previous procedures, when they were 
adopted, how they were announced, and why they were changed. 

 
Part 151 does not apply to trust land acquisitions within the State of Alaska for either 

an Indian tribe or Alaska Native individuals, and no other regulations establish a process or 

criteria to guide the exercise of statutory discretion to acquire trust land.  To the best of our 

knowledge, only one request, received in 2009, for taking specific lands in Alaska into trust 

has been submitted to the Department for consideration in accordance with Part 151.  That 

request has not been considered and no action has been taken.

Plaintiff Alaska Native Villages or tribes and the Alaska Native individual Plaintiff 

challenge Interior=s current regulatory bar on taking lands into trust in Alaska insofar as 

purpose and scope of Part 151 states:  AThese regulations do not cover the acquisition of 

land in trust status in the State of Alaska.@  Consistent with this bar on Interior=s taking trust 

lands in Alaska, Plaintiffs admit that there are no procedures in place that would allow the 

Secretary to consider such a request.  To date, Plaintiffs have not petitioned the Secretary to 

have specific land taken in trust for them. 

Respectfully, Interior cannot comment on any action it might take as to requests in 

the future.  Schwalier v. Panetta, No. 11-cv-126, 2012 WL 834109 at *4 (D.D.C. March 

14, 2012) (agency=s decision-making process must not be of a merely tentative or 

interlocutory nature; action must be one by which rights or obligations are determined for 

Case 1:06-cv-00969-RC   Document 101   Filed 07/06/12   Page 12 of 17



12 
 

APA review).  Moreover, A[j]udicial review of agency action should be based on an 

agency=s stated justifications, not the predecisional process that led up to the final 

articulated decision.@ Cf.  Ad Hoc Metals Coal. v. Whitman, 227 F. Supp. 2d 134, 143 

(D.D.C. 2002). 

6. What is the Secretary=s view of the State of Alaska=s request to supplement the 
administrative record in this case with materials pertaining to the promulgation 
of 25 C.F.R. ' 151.1? 

 
Plaintiffs bring this action pursuant to the Administrative Procedure Act (APA),  

5 U.S.C. ' 706(2)(a).  Judicial review is limited to Interior=s administrative record filed with 

the Court on February 8, 2008 (Dkt. No. 35).  Akiachak Native Community, et al. v. Dept. of 

the Interior, et al., 502 F. Supp. 2d 64, 68 (D.D.C. 2007).  

State of Alaska=s Response to Court=s Minute Order Entered September 17, 2009 (Dkt. 

No. 96) posits the view that the Court should decide Secretarial discretion in this matter based on 

a Acomplete@ record going back to 1980 when Part 151 was promulgated, noting that Aonly 21 of 

the 781 pages that comprise the record . . . pertain to the1980 rulemaking effort.@  State=s Brf. at 

3.  Interior disagrees with the State on this issue. 

Judicial review is limited to the Administrative Record. 

 It is axiomatic that in cases arising under the APA, Areview is to be based on the full 

administrative record that was before the Secretary at the time he made his decision.@  Am. 

Wildlands v. Kempthorne, 530 F.3d 991, 1002 (D.C. Cir. 2008) (quoting Citizens to Preserve 

Overton Park, Inc. v. Volpe, 401 U.S. 402, 420 (1971)); see also Walter O. Boswell Mem=l Hosp. 

v. Heckler, 749 F.2d 788, 792 (D.C. Cir. 1984).  "[T]o ensure fair review of an agency decision, 

a reviewing court should have before it neither more nor less information than did the agency 
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when it made its decision.@  Pac. Shores Subdivision Cal. Water Dist. v. U.S. Army Corps of 

Eng=rs, 448 F. Supp. 2d 1, 5 (D.D.C. 2006)(internal quotations omitted).   

It is the agency, however, that determines what constitutes the record.  Fla. Power and 

Light Co. v. Lorion, 470 U.S. 729, 743-44 (1985) (Athe task of the reviewing court is to apply the 

appropriate APA standard of review to the agency decision based on the record the agency 

presents to the reviewing court@) (citations omitted); see also Fund for Animals v. Williams, 245 

F. Supp. 2d 49, 56 (D.D.C. 2003) (A[P]recedent dictate[s] that at the outset, the answer [to who 

determines what constitutes the Afull@ administrative record that was before the agency] must be 

the agency@).  The agency is clearly Anot obligated to include every potentially relevant 

document existing within its agency.@  Pac. Shores, 448 F. Supp. 2d at 7.  AOnly those documents 

that were directly or indirectly considered by the [agency=s] decisionmaker should be included in 

the administrative record.@  Id.  It is presumed that an agency has Aproperly designated the 

administrative record, absent clear evidence to the contrary.@  Fund for Animals, 245 F. Supp. 2d 

at 55.  AWe do not allow parties to supplement the record >unless they can demonstrate unusual 

circumstances justifying a departure from this general rule=@ Am. Wildlands, 530 F.3d at 1002 

(quoting Tex. Rural Legal Aid, Inc. v. Legal Servs. Corp., 940 F.2d 685, 698 (D.C. Cir. 1991)).   

One need not look any further than the purpose and scope of Part 151 to see that Interior 

properly considered all documents that directly or indirectly pertain to this part of the overall 

record.  Section 151.1 expressly states that:  AThese regulations do not cover the acquisition of 

land in trust status in the State of Alaska, except acquisitions for the Metlakatla Community of 

the Annette Island reserve or it[s] members.@  25 U.S.C. 151.1. Furthermore, as discussed in 

detail in 3 supra, the Secretary has never viewed Section 151.1 as being applicable to Alaska.   
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 For this reason, the State cannot overcome the presumption that the agency properly 

designated the record with a showing that the record is incomplete.  Amfac Resorts, L.L.C. v. 

Dep=t of the Interior, 143 F. Supp. 2d 7, 12 (D.D.C. 2001).  

The State has not made any showing justifying their attempt to overcome the presumption 
of a properly designated record. 

 
Courts in this Circuit have recognized three instances that constitute the Aunusual 

circumstances@ which could justify a departure from the general rule against supplementation of 

the administrative record: 

(1) [T]he agency deliberately or negligently excluded documents that may have been 
adverse to its decision; (2) the district court needed to supplement the record with 
background information in order to determine whether the agency considered all of the 
relevant factors; or (3) the agency failed to explain administrative action so as to frustrate 
judicial review. 

 
Am. Wildlands, 530 F.3d at 1002 (citing James Madison Ltd. v. Ludwig, 82 F.3d 1085, 1095 

(D.C. Cir. 1996)) (internal quotations and citations omitted).  The State has failed to establish 

any of these three unusual circumstances here.  The State of Alaska does not justify in their 

September 2009 response why any of the narrow exceptions to the rule of record review should 

be invoked, nor does the State demonstrate the relevance or significance of Part 151 and its 

legislative history to the circumstances beyond the scope of the administrative record before the 

Court or the regulation=s applicability to Alaska Native issues generally. 
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      /s/ Daniel G. Steele                           
      Daniel G. Steele 
      D.C. Bar No. 962894 
      U.S. Department of Justice 
      Environment and Natural Resources Division 
      General Litigation Section 
      P.O. Box 7611 
      Washington, D.C. 20044-7611 
      Tel: (202) 305-0484 
      Fax: (202) 305-0506 
      Attorney for the Defendants  
 
      Of Counsel: 
      David Moran 
      Attorney-Advisor 
      Division of Indian Affairs 
      Office of the Solicitor 
      U.S. Department of the Interior 
      1849 C Street, N.W.   MS 6513 
      Telephone: (202) 208-3358 
      Fax:        (202) 219-1791
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   Hollis L. Handler 
   Alaska Legal Services Corp. 
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   J. Anne Nelson 
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   Elizabeth Jeanne Barry 
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