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THE INDIAN CHILD WELFARE ACT OF 1978:
PROTECTING ESSENTIAL TRIBAL

INTERESTS

I. INTRODUCTION

The young Indian girl spoke quietly: "I can remember [the wel-
fare worker] coming and taking some of my cousins and friends. I
didn't know why and I didn't question it. It was just done and it had
always been done ...."'

This rending scene has been repeated with bureaucratic regularity
in the lives of thousands of Indian children who, without warning or
preparation, are separated from their parents and families and from
the only way of life they know, and placed in the charge of strangers
from other cultures. Social workers and judges, ignorant of Indian
culture and tradition, make unsubstantiated presumptions of social ir-
responsibility as grounds for disrupting the Indian family and interfer-
ing with Indian parental rights.2

The chance of an Indian child being involuntarily separated from
his family is vastly disproportionate to the likelihood of separation
that non-Indian children encounter. A recent study conducted specifi-
cally to examine this phenomenon revealed that Indian children are
placed in substitute care at a rate 3.6 times greater than the rate for
non-Indian children.3 This ratio represents an increase of twenty-five
percent over a six-year period.'

1. Testimony of Valancia Thacher before Task Force 4 of the American Indian Policy Review
Commission, submitted as evidence in H.R. REP. No. 1386, 95th Cong., 2d Sess. (1978), reprinted in
1978 U.S. CODE CONG. & ADMIN. NEWS 7530 [hereinafter HOUSE REPORT].

2. In Minnesota, five times as many Indian children as non-Indian children are placed for adop-
tion. Although Indians comprise only 7% of the juvenile population in South Dakota, over 40% of all
state adoptions are of Indian children. For an Indian child in Wisconsin, the risk of being separated
from his family is nearly 1600% greater than it is for a non-Indian child. Id. at 7531.

3. M. PLANTZ, R. HUBBELL, B. BARRETT & A. DUBREE, INDIAN CHILD WELFARE: A STATUS

REPORT, FINAL REPORT OF THE SURVEY OF INDIAN CHILD WELFARE AND IMPLEMENTATION OF

THE INDIAN CHILD WELFARE ACT AND SECTION 428 OF THE ADOPTION ASSISTANCE AND CHILD

WELFARE ACT OF 1980, 3-2 (1988) (prepared for the Administration for Children, Youth and Fami-
lies, United States Department of Health and Human Services) [hereinafter INDIAN CHILD WELFARE:
A STATUS REPORT].

4. Id. The HHS study surveyed the Indian substitute care population over a six-year period, from
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In response to this forced outward migration of Indian children
from their families and tribes, Congress passed the Indian Child Wel-
fare Act in 1978' (hereinafter ICWA, or the Act), formally recogniz-
ing that part of the United States's trust responsibility to Native
Americans is "to protect the best interests of Indian children and to
promote the stability and security of Indian tribes and families.",6 The
Act, remedial in nature, set out to reverse "[t]he wholesale separation
of Indian children from their familieis (sic)" by "establishing mini-
mum Federal standards for the removal of Indian children from their
families and the placement of such children in foster or adoptive
homes or institutions which will reflect the unique values of Indian
culture."

7

The overall purposes of the ICWA are to protect Indian culture,
limit state jurisdiction, and encourage respect of tribal institutions by
recognizing tribal authority over the disposition of Indian children.
To fulfill these purposes, the Act established specific procedures state
courts must follow when confronted with an Indian child custody pro-
ceeding. Generally, these procedures are:

1. Tribal courts have exclusive jurisdiction8 over Indian chil-
dren9 in Indian country,' 0 and concurrent jurisdiction over an
Indian child who does not reside within the reservation.

2. Notice to the Indian child's tribe must be given if a child cus-

1980 to 1986. In the early 1980s, the Indian children population in substitute care numbered about

7200. In 1986 this number increased to 9005. "Evidence from the survey that many more Indian

children entered than left care in 1986 indicates that the number of children in care currently is increas-

ing rapidly." Id. at 3-2.
5. The Indian Child Welfare Act of 1978, Pub. L. No. 95.608, 92 Stat. 3069 (codified as amended

at 25 U.S.C. §§ 1901-1963 (1982)).

6. 25 U.S.C. § 1902.

7. HOUSE REPORT, supra note 1, at 7531.

8. 25 U.S.C. § 1911.

Section 191 l(a) provides that the Indian child's tribe has exclusive jurisdiction if the child is a
ward of the tribal court or "resides or is domiciled within the reservation ... except where such
jurisdiction is otherwise vested in the State by existing Federal law."

Section 191 l(b) provides that the state and Indian child's tribe have concurrent jurisdiction if the

child is not domiciled or residing within the reservation. However, § 1911 (b) evidences a preference for
tribal court jurisdiction by requiring a state court to transfer the proceedings to tribal court upon the

petition of the child's parent(s) or tribe. The state court may refuse to transfer only if (i) the tribal court

declines jurisdiction; (ii) a parent objects to the transfer; or (iii) the state court finds "good cause" not to
transfer.

9. 25 U.S.C. § 1903(4) defines an Indian child as "any unmarried person who is under age eigh-
teen and is either (a) a member of an Indian tribe or (b) is eligible for membership in an Indian tribe

and is the biological child of a member of an Indian tribe."
10. The ICWA provides that Public Law 280 tribes can obtain jurisdiction by petitioning the

Bureau of Indian Affairs. 25 U.S.C. § 1918(a). The Alaskan Supreme Court has held in two recent
decisions that Alaskan Native Villages do not have jurisdiction to hear child custody cases involving

Alaskan Native children unless and until the village's plan for reassuming such jurisdiction has been

approved by the Secretary of the Interior. See In re K.E., 744 P.2d 1173 (Alaska 1987); Native Village
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tody proceeding originates in a state court and the tribe has a
right to intervene in the state court proceeding."l

3. The state court must transfer the case to tribal court if the
tribe or either parent requests a transfer, absent an objection
by a parent (not a party seeking adoption). The state court
can refuse to transfer the case to tribal court for good cause."

4. If a case remains in state court, an order terminating parental
rights requires proof beyond a reasonable doubt, and a foster
care placement can be ordered only upon a showing of clear
and convincing evidence.' 3

5. In the event an Indian parent loses his or her parental rights,
the state court must give preference to the Indian family and
tribe in the following order: a) a member of the child's ex-
tended family, b) other members of the child's tribe, c) other
Indian families. Only after depleting these resources may an
adoption be made to a non-Indian family. A state court may
disregard these preferences if it can prove "good cause."' 14

6. If a state court proceeding or placement violates the provisions
of the Act, the proceeding or placement may be invalidated
upon the petition of the child's parents, Indian custodian, or
tribe. 15

Traditionally, child custody matters have been issues reserved ex-
clusively to the state courts. However, Indian child welfare concerns,
because of their origins in Indian country, pose an obstacle to the as-
sertion of exclusive jurisdiction by a state court. A state court,
presented with an Indian child custody case, may fail to realize or
acknowledge the applicability of the ICWA to Indian child custody
proceedings. If the ICWA is deemed not applicable, the consequences
are twofold. First, if the tribe is not given notice of the proceeding, it
will be effectively excluded from vocalizing its concerns over the dis-
position of the welfare of one of the tribe's children. Second, even if
the tribe is given notice and an opportunity to participate in the child
custody proceeding, a state court may refuse to relinquish jurisdiction
over the matter to the tribal court. Both of these consequences cir-
cumvent the congressional intent underlying the ICWA-giving the
tribal court exclusive jurisdiction to determine the best interests of the
Indian child.

of Nenana v. State, 722 P.2d 219 (Alaska), cert. denied, 479 U.S. 1008 (1986). For further discussion of

Public Law 280, see infra note 72.

11. 25 U.S.C. § 1912.

12. 25 U.S.C. § 1911(b).

13. 25 U.S.C. § 1912(e).

14. 25 U.S.C. § 1915(a)-(c).

15. 25 U.S.C. § 1914.
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While some state courts have deferred to tribal courts' jurisdic-
tion by applying the ICWA, other state courts simply have failed to
grasp the meaning and intent of the ICWA. The resulting lack of uni-
formity in the Act's implementation has led to inconsistent precedents
and unpredictable results. Moreover, some state courts, even though
cognizant of the ICWA's applicability, are eager to find an escape in
its ambiguous language that would enable them to undermine the
Act's purposes and avoid reasonable application of its procedures.1 6

This casenote will attempt to analyze the Indian Child Welfare
Act in three ways: first, by reviewing the history of the jurisdictional
conflict between state courts and the federal trust relationship with
Indian tribes; second, by reviewing procedures and safeguards the
ICWA provides with regard to Indian tribal jurisdiction over child
custody proceedings; and third, by reviewing the status of the ICWA
ten years after its enactment. Based on these analyses, this note then
proposes changes to the language of the Act to eliminate loopholes
which inhibit the achievement of the ICWA's purposes and policies.
Generally, these proposals consist of amending the Act's language re-
garding "good cause" and providing more specific definitions for "In-
dian child," "family" and "domicile."

II. THE ENACTMENT OF THE INDIAN CHILD WELFARE ACT: AN

HISTORICAL EXAMINATION OF THE REMOVAL OF INDIAN

CHILDREN

Several poignant accounts describe the actual removal of Indian
children from their families. The early history of the United States
reveals that the colonial policies of England, France, and, to a lesser
extent, Spain, were to civilize and convert the natives. One plan,
which centered around building a school to educate the children, pro-
vided that

eache towne, citty, Borrough, and particular plantation do obtaine
unto themselves by just means a certaine number of the natives'
children to be educated by them in the true religion and civile
course of life-of which children the most towardly boyes in witt
and graces of nature to be brought up by them in the first elements

16. Concern about misconstruing the Act's language was voiced even before its enactment. The
legislative history reported warnings against using the Act's ambiguous language regarding the "best
interests" principle to circumvent its application. The committee noted:

This legal principle is vague, at best. In a footnote on page 835 in the decision of Smith v.
OFFER, 431 U.S. 820 (1977), the Supreme Court stated: "Moreover, judges too may find it
difficult, in utilizing vague standards like 'the best interests of the child,' to avoid decisions
resting on subjective values."

HOUSE REPORT, supra note 1, at 7542.
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of litterature, so to be fitted for the College intended for them, that
from thence, they may be sente to that work of conversion.1 7

As to how these Indian children were to be acquired, official docu-
ments from 1609 suggested that they be kidnapped."8

In the eighteenth century King George III created Indian coun-
try in America by the Proclamation of 1763. The purpose of this act
was to create a distinct boundary between the white populations,
under civilian colonial administration, and Indian lands under mili-
tary authority. 9 After the Revolution, the Continental Congress
adopted the Articles of Confederation which incorporated the British
design of centralized governmental supervision.2 ° Beginning in 1788,
power over Indian affairs was federalized in the Constitution.2

Governmental supervision over Indian affairs encroached upon
the Indian identity. In 1885 the federal superintendent of Indian
schools described his duty of transforming an Indian child into "a
member of a new social order":22 "To do this we must recreate him,
make him a new personality."2 To accomplish this duty, it was nec-
essary to remove Indian children from the demoralizing influence of
their families

to boarding school, the more distant the better. They were taken
from their grieving parents and kept for years, punished for speak-
ing their own language, and brainwashed of all traces of Indian-
ness. Many died; a few "entered the mainstream of American
life"; most returned suspended in vacancy, separate from both
cultures.

2 4

The Latter Day Saints Placement Program removed as many as
2000 Hopi and Navajo children every year from their reservations,

17. A. DEBO, A HISTORY OF THE INDIANS OF THE UNITED STATES 41 (1970).

18. Id. The suggestion to kidnap Indian children was not carried out in an official capacity.
However, the famous abduction of Pocahontas from her father Powhatan, which resulted in her con-

version to Christianity and marriage to John Rolfe, has romanticized the original intent of the plan.

19. F. PRUCHA, AMERICAN INDIAN POLICY IN THE FORMATIVE YEARS: THE INDIAN TRADE

AND INTERCOURSE AcTs, 1790-1834, 11-14, 20 (1962).
20. "The United States in Congress assembled shall also have the sole and exclusive right and

power of... regulating the trade and managing all affairs with the Indians, not members of any of the
states, provided that the legislative right of any state within its own limits be not infringed or violated."
Id. at 29-30 (quoting ARTICLES OF CONFEDERATION art. IX).

21. The Constitution provides that "the Congress shall have the Power ... [t]o regulate Com-
merce ... with the Indian Tribes .... " U.S. CONST. art. I, § 8, cl. 3. Treaties made by the federal
government are binding upon the states under the supremacy clause. U.S. CONSr. art. VI, cl. 2. The
Constitution prohibits the states from entering into treaties. U.S. CONST. art. I, § 10.

22. A. DEBO, supra note 18, at 287.
23. Id.

24. Id. at 287-88.
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placing them in Mormon homes throughout the country. 25 One ac-
count portrayed the events of the 1960s as "a black market adoption
racket" in Indian children.26 A pediatrician recounted some of the
deceit surrounding the procurement of Indian children for adoptions:

I remember once a clerk came to me about a family who were
being talked to by Mormons about their children. They gave the
parents a piece of paper and said it was just to let them go to
school. But the paper was an adoption form. The clerk and I told
the parents what adoption was, and they said they didn't want
that.... The Mormons were absolutely furious with us because we
told these people the truth.27

History has proven that Indian children are at extremely high
risk for removal from their families. Surveys conducted in 1969 and
again in 1974 reported that approximately twenty-five to thirty-five
percent of all American Indian children were separated from their
families and placed in adoptive or foster homes. Nearly twenty-five
percent of infants under one year of age were adopted.2" A 1988 sur-
vey of Native American children in substitute care identified 9005
children in care, nearly twice as many as previously documented.29

In confronting the growing crisis of the breakup of Indian fami-
lies and the placement of Indian children with non-Indian families, the
legislative hearings on the history of Indian child welfare found an-
other contributing factor-"the failure of State officials, agencies, and
procedures to take into account the special problems and circum-
stances of Indian families and the legitimate interest of the Indian tribe
in preserving and protecting the Indian family as the wellspring of its
own future."3 The House Report of the hearings concerning the en-
actment of the ICWA noted that, "[i]n judging the fitness of a particu-
lar family, many social workers, ignorant of Indian cultural values and
social norms, make decisions that are wholly inappropriate in the con-

25. R. WEYLER, BLOOD OF THE LAND, THE GOVERNMENT AND CORPORATE WAR AGAINST

THE AMERICAN INDIAN MOVEMENT 149 (1982). These removals were justified through scriptures

which told them that the "dark and loathsome" "Lamanites" (Indians) had been cursed with dark skin
by God because of their moral turpitude and ancient wickedness. Id.

26. Id.

27. R. WEYLER, supra note 25, at 149 (citing Wood, LDS Placement Program, To Whose Advan-

tage, AKWESASNE NOTES, Winter 1978, at 16.

28. McCartney, The American Indian Child Welfare Crisis: Cultural Genocide or First Amend-

ment Preservation, 7 COLUM. HUM. RTs. L. REV. 529 (1975).

29. INDIAN CHILD WELFARE: A STATUS REPORT, supra note 3, at 3-1. Furthermore, evidence

from the survey shows "that many more Indian children entered than left care in 1986," indicating

"that the number of children in care currently is increasing rapidly." Id.

30. HOUSE REPORT, supra note 1, at 7541.
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text of Indian family life and so they frequently discover neglect or
abandonment where none exists."3

Decisions based on illogical and ignorant reasoning are extremely
harmful to tribes and the Indian community. State courts are able to
outmaneuver the Indians in the legal arena by adjudicating Indian
children as dependent and neglected. The end result in most cases is
that these children are then placed in non-Indian foster homes.32

Judges, who are even less knowledgeable about Indian life than
are the social workers, are required to make decisions profoundly af-
fecting the tribe, the Indian family, and especially the Indian child.
Affirming this contention, the House Report stated that "[t]he abusive
actions of social workers would largely be nullified if more judges were
themselves knowledgeable about Indian life and required a sharper
definition of the standards of child abuse and neglect."33

Evolving from the morass of such state court practices, the ICWA
sought to embody the principles established in Worcester v. Georgia,34

to preserve the Indian identity by protecting Indian children against
unlawful adoptive placements. Recognizing that remedial measures
were necessary to address mounting crises in the social services' treat-
ment of the welfare of Indian children and in state court decisions on
Indian child custody issues, Congress enacted the ICWA, whose ex-
press purpose is to provide specific guidelines to state courts when
presented with an Indian child custody case.

As previously suggested, history evinces the tension between state
and tribal courts concerning jurisdiction over child custody matters.
In an effort to relieve the tension, Congress intended the ICWA to
apply to children of Indian heritage, living on or off the reservation,
and to furnish procedural safeguards securing the tribe's right of self-
government over its people and land, and to preserve the Indian fam-
ily. Most importantly, the Act advocates the rights of the child as an
Indian, to achieve a result that is in the child's best interests.35

III. THE HISTORICAL EVOLUTION OF THE FEDERAL-TRIBAL

RELATIONSHIP

Ten years ago, after extensive hearings and presentation of evi-

31. Id. at 7532.

32. See, e.g., Brokenleg v. Butts, 559 S.W.2d 853 (Tex. Ct. App. 1977), cert. denied, 442 U.S. 946

(1979); Carle v. Carle, 503 P.2d 1050 (Alaska 1972). See also infra notes 94 & 97 and accompanying

text.
33. HOUSE REPORT, supra note 1, at 7533.
34. 31 U.S. (6 Pet.) 515 (1832).
35. 25 U.S.C. § 1911(a)-(b).
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dence on the crisis of the American Indian family, the United States
Congress declared:

Recognizing the special relationship between the United States and
the Indian tribes and their members and the Federal responsibility
to Indian people, the Congress finds that the States, exercising
their recognized jurisdiction over Indian child custody proceedings
through administrative and judicial bodies, have often failed to
recognize the essential tribal relations of Indian people and the cul-
tural and social standards prevailing in Indian communities and
families.36

In their push for authority over Indian tribes, state courts have
historically refused to recognize tribal sovereignty. 7 However, since
the time of discovery, the federal government has dealt with the Indi-
ans in some formal fashion. The United States government exercises
federal legislative power over the Indians under the authority dele-
gated to Congress by the Indian commerce clause of the United States
Constitution." The Supreme Court officially recognized the Indians'
right to self-government in Worcester v. Georgia,9 declaring that In-
dian tribes possess inherent sovereignty and are substantially free from
state jurisdiction. Chief Justice Marshall concluded that the constitu-
tional "powers comprehend all that is required for the regulation of
our intercourse with the Indians. . . .The shackles imposed on this
power, in the confederation, are discarded."4 Chief Justice Marshall
further stated that "[t]he Indian nations had always been considered
as distinct, independent, political communities, retaining their original
natural rights ... from time immemorial."'"

In Worcester, Georgia state law specifically prohibited outsiders
(non-Indians) to be on the reservation except with the permission of
the State Governor. The state law also prohibited the Cherokee Na-
tion from enacting laws and holding courts. Worcester, the defendant,
was one of several missionaries who lived on the Cherokee reservation
in Georgia. The missionaries were charged with the offense of residing
within the limits of the Cherokee nation "without a license . . . and

36. 25 U.S.C. § 1901(5).

37. For example, the state of Georgia in Worcester v. Georgia, 31 U.S. (6 Pet.) 515 (1832), re-

fused to acknowledge the tribal government of the Cherokees, refused to participate in the lawsuit, and

later refused to comply with the Supreme Court's decision that tribes are indeed sovereign.

38. Under the Constitution, Congress has the authority "[t]o regulate Commerce with foreign

Nations, and among the several States, and with the Indian Tribes." U.S. CONST. art. I, § 8, cl. 3. The

Constitution approved "all Treaties made" (most were made with Indian tribes), and all existing and

future treaties were declared to be "the supreme Law of the Land." U.S. CONST. art VI.

39. 31 U.S. (6 Pet.) 515 (1832).

40. Id. at 559.

41. Id.
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without having taken an oath to support and defend the constitution
and laws of the State of Georgia."42

Chief Justice Marshall relied on the Treaty of Hopewell of 1785
and the Treaty of Holston of 1791 to define the federal-tribal relation-
ship. Using judicial canons of construction 43 to interpret that the trea-
ties' essential articles recognized the Cherokee nation as "a people
distinct from others," the Court found the laws of the State of Georgia
forcibly interfered with the relations established between the United
States and the Cherokee Nation."

By construing the treaties in favor of the Tribe, Marshall found
that Indian people retain the right to a distinct and independent com-
munity under the protection of a special relationship with the federal
government. Furthermore, Indian nations express their tribal self-
government in Indian country free from state incursion into tribal au-
thority. Thus, the development of the trust relationship with the fed-
eral government insured protection of the Indian right of self-
determination from state government encroachment.45 Chief Justice
Marshall's recognition of Indians as a distinct political entity served to
insulate tribes, tribal land, and property from bids for control by state
authorities.

Although the Cherokees won in Worcester, many people did not
support the decision. Adding impetus to its rejection was President
Andrew; Jackson's remark upon hearing the decision: "John Marshall
has made his decision: now let him enforce it!, 46 Georgia proceeded to
defy the Supreme Court's mandate and kept the missionaries languish-
ing in prison. Other state courts and administrative officials, adopting
a similar attitude, "continued to ignore the broad implications of the
judicial doctrine of Indian self-government ' 47 declared in Worcester.

IV. THE STATE-TRIBAL RELATIONSHIP

In practical terms, one explanation for the lack of support for the
Court's decision in Worcester is the historical tension between state

42. Id. at 529.

43. Judicial canons of construction are rules of interpretation which courts apply to the law in
cases that they hear. A separate set of judicial rules has developed "as an aid in the settlement of
Indian legal disputes. They are aids strongly supportive of the Indian cause and designed to offset the
past exploitation of native Americans by government negotiators." V. DELORIA & C. LYTLE, AMERI-

CAN INDIANS, AMERICAN JUSTICE 48 (1983).

44. 31 U.S. (6 Pet.) 515 (1832).

45. V. DELORIA & C. LYTLE, supra note 43, at 51.

46. H. GREELY, AMERICAN CONFLICT: A HISTORY OF THE GREAT REBELLION IN THE UNITED

STATES OF AMERICA: 1869-1864, 106 (1864).

47. F. COHEN, FEDERAL INDIAN LAW 123 (1942).
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and tribal governments. Many competing and conflicting interests
have pitted the two sovereigns against each other. For example, the

quest for Indian land, the lack of understanding by both whites
and Indians of one another's cultural differences, the jealousies
among the white population over Indian exemptions from state
laws and regulations, the continuing racial discrimination existing
outside reservation borders, and, most especially, the economic
competition have all contributed to a troubled relationship be-
tween the people on the reservations and the white settlements that
have come to surround them.48

In re Lelah-Puc-Ka-Chee49 is the earliest reported case describing
the tensions between state and tribal jurisdiction in the area of family
relations. This case involved an Indian girl in 1899, whose state-
appointed, non-Indian guardian forced her to attend school off the res-
ervation. The federal district court held that the state had no author-
ity to appoint guardians for an Indian child who was residing on the
reservation. However, as with the occlusive attitude displayed by
President Jackson toward Worcester, the federal court's ruling in Le-
lah-Puc-Ka-Chee was of relative insignificance to state courts who re-
jected tribal sovereignty and denied independent tribal authority to the
Indian nations. Soon after the Lelah-Puc-Ka-Chee decision, a Wash-
ington state court remarked: "The premise of Indian sovereignty we
reject.... At no time did our ancestors, in getting title to this conti-
nent, ever regard the aborigines as other than mere occupants, and
incompetent occupants, of the soil .... The Indian was a child, and a
dangerous child."50

Further assurances by the federal government of Indian tribal
rights to sovereignty came again, thirty-five years later, when Congress
passed the Indian Reorganization Act of 1934."' This act provided a
general framework for tribes to organize for their common welfare by
establishing tribal councils to negotiate with federal, state, and local
governments. The statute's specific purpose was "to rehabilitate the
Indian's economic life and to give him a chance to develop the initia-
tive destroyed by a century of oppression and paternalism."52

The United States Supreme Court endeavored once again in 1959
to take a firm stand on the issue of state encroachment upon tribal

48. V. DELORIA & C. LYTLE, supra note 43, at 51.

49. 98 F. 429 (N.D. Iowa 1899).

50. State v. Towessnute, 89 Wash. 478, 481-82, 154 P. 805, 807 (1916).

51. 25 U.S.C. § 476 (1982). The Indian Reorganization Act is also known as the Wheeler-How-

ard Act.

52. H. R. REP. No. 1804, 73rd Cong., 2d Sess. (1934).
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jurisdiction in the landmark decision of Williams v. Lee.53 The facts of
Williams are not complicated. The case involved state court jurisdic-
tion over a contract arising in Indian country. A non-Indian sued res-
ervation Indians in the Arizona Superior Court of Apache County to
enforce a debt owed by Indians on the Navajo Reservation. Justice
Black concluded that state courts are not free to exercise jurisdiction
over civil suits by a non-Indian over a cause of action arising on the
reservation: "There can be no doubt that to allow the exercise of state
jurisdiction here would undermine the authority of the tribal courts
over Reservation affairs and hence would infringe on the right of the
Indians to govern themselves."54 Such cases must, therefore, be heard
exclusively within the tribal system to foster and protect tribal self-
government.

The Supreme Court in Williams established a new test for limit-
ing state intrusion into tribal jurisdiction: "whether the state action
infringe[s] on the right of reservation Indians to make their own laws
and be ruled by them.""

V. THE STATUS OF THE LAW BEFORE THE ICWA

The Williams decision in 1959, reaffirming Worcester's principle
of Indian sovereignty, 56 was intended to prevent the exercise of state
jurisdiction over reservation affairs.57 In 1973 the United States
Supreme Court considered whether a state had jurisdiction to impose
an income tax on reservation Indians." In McClanahan v. Arizona
State Tax Commission59 the Supreme Court found that the state had
no such jurisdiction and discussed the status of the Indian sovereignty
doctrine with its concomitant jurisdictional limit on the reach of state
law.

53. 358 U.S. 217 (1959).
54. Id. at 223.
55. Id. at 220. However, "if the state intrusion does not infringe upon tribal self-government, the

state might be able to extend its jurisdiction onto the reservation." V. DELORIA & C. LYTLE, supra note
43, at 54.

56. 31 U.S. (6 Pet.) 515 (1832).
57. In Williams, the Supreme court found that

[o]ver the years this court has modified [the Worcester principle] in cases where essential
tribal relations were not involved and where the rights of Indians would not be jeopard-
iz.d.... Thus, suits by Indians against outsiders in state courts have been sanctioned ....
And state courts have been allowed to try non-Indians who committed crimes against each
other on a reservation.... But if the crime was by or against an Indian, tribal jurisdiction
or that expressly conferred on other courts by Congress has remained exclusive.... Essen-
tially, absent governing Acts of Congress, the question has always been whether the action
infringed on the right of reservation Indians to make their own laws and be ruled by them.

358 U.S. 219-20 (footnote omitted, emphasis added).
58. McClanahan v. Arizona State Tax Comm'n, 411 U.S. 164 (1973).
59. Id.
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The history of the reach of state jurisdiction into Indian matters
has developed around the interaction of several variables: the type of
action-civil or criminal; the identities of the parties-Indian, non-
Indian, or non-reservation Indian (e.g., Indians living off the reserva-
tion but in its near vicinity and Indians who have left the reservation
and become assimilated into the general community); and geogra-
phy-on reservation, off reservation, or non-Indian land in Indian
country. Depending on the combination of these variables, jurisdic-
tion may be vested exclusively with either the tribal or the state court,
or concurrently with both. In McClanahan the Supreme Court noted
that the Indian sovereignty doctrine expressed in Worcester was still
relevant "because it provides a backdrop against which the applicable
treaties and federal statutes must be read."'6

While McClanahan applied to interests and activities wholly re-
lated to the reservation (reservation Indians and income derived from
the reservation), in Mescalero Apache Tribe v. Jones,61 decided the
same day as McClanahan, the Supreme Court looked at Indian activi-
ties off the reservation. In Mescalero the Court was called upon to
decide the validity of a state tax imposed on a ski resort owned and
operated by the Tribe on land adjacent to the reservation. In uphold-
ing the state tax, the Mescalero Court appreciated the fact that "tribal
activities conducted outside the reservation present different consider-
ations .... Absent express federal law to the contrary, Indians going
beyond reservation boundaries have generally been held subject to
non-discriminatory state law otherwise applicable to all citizens of the
State."

62

Using a similar analysis, state courts will review the geography of
a case as a prerequisite to asserting jurisdiction. For example, In re
Cantrell,6 a 1972 Montana Supreme Court decision, upheld state ju-
risdiction over a child custody proceeding involving an Indian child
who had been abandoned off the reservation by his Indian parents for
more than one year. The court allowed the State to remove the child
from his mother who resided on the reservation, basing jurisdiction on
the fact that "the child was physically in the county and off the reser-
vation when the petition was filed."' Although the state court had

60. Id. at 172. The Court also reaffirmed its understanding that Indian tribes are "a separate
people, with the power of regulating their internal and social relations, and thus far not brought under
the laws of the Union or the State within whose limits they resided." United States v. Kagama, 118
U.S. 375, 381-82 (1886).

61. 411 U.S. 145 (1973).

62. Id. at 148-49.
63. 159 Mont. 66, 495 P.2d 179 (1972).
64. Id. at 66, 495 P.2d at 179.
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full knowledge that the Tribal Court of the Fort Peck Reservation had
previously exercised its jurisdiction in removing the child in a neglect
action, it excluded the Tribe's participation in the custody proceeding.
The Cantrell decision discussed neither the issue of the Tribe's exclu-
sive jurisdiction nor the possibility that the mother's domicile might
have given jurisdiction to the Tribe. The court reached the conclusion
that the State had jurisdiction over the Indian child based on the sole
fact that her son was located off the reservation at the time the State
took him into temporary custody, despite the fact that the mother
lived on the Fort Peck Reservation as an enrolled member.

In another Montana case, Fisher v. District Court,65 the United
States Supreme Court disagreed with the Montana court's holding
that the state court had jurisdiction over an Indian adoption proceed-
ing. The Northern Cheyenne Tribe in Fisher had adopted a constitu-
tion and bylaws pursuant to § 16 of the Indian Reorganization Act.66

Acting in conformance with its bylaws, the Tribal Council enacted an
ordinance conferring jurisdiction over adoptions "among members of
the Northern Cheyenne Tribe"67 to the Tribal Court. The Tribal
Court found that the petitioner had neglected her son, Ivan Firecrow,
and awarded temporary custody to Judith Runsabove. A few years
later the Tribal Court rejected petitioner's request to regain custody of
her son, but subsequently awarded her temporary custody of Ivan for
six weeks in the summer. In the meantime, Mr. and Mrs. Runsabove
had initiated an adoption proceeding in state court. When their peti-
tion was denied for lack of subject matter jurisdiction, the Runsaboves
filed an original application in the Montana State Supreme Court. The
supreme court held that the district court possessed jurisdiction over
the parties in an adoption proceeding of an Indian child, even though
all of the parties resided on the reservation.68

The United States Supreme Court reversed, finding that, "[s]ince
the adoption proceeding is appropriately characterized as litigation
arising on the Indian reservation, the jurisdiction of the Tribal Court
is exclusive."' 69 Furthermore, the Supreme Court ruled that

[s]tate-court jurisdiction plainly would interfere with the powers of
self-government conferred upon the Northern Cheyenne Tribe and
exercised through the Tribal Court. It would subject a dispute aris-
ing on the reservation among reservation Indians to a forum other
than the one they have established for themselves [and] would cre-

65. 424 U.S. 382 (1976).

66. See supra note 51.
67. Fisher, 424 U.S. at 384 n.5 (1976).
68. State ex rel Fire Crow, 167 Mont. 139, 536 P.2d 190 (1975).
69. Fisher, 424 U.S. at 389 (1976).
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ate a substantial risk of conflicting adjudications affecting the cus-
tody of the child and would cause a corresponding decline in the
authority of the Tribal Court.7°

Beginning with Williams v. Lee,71 the test exercised by courts to
determine jurisdiction was whether the state action infringed on the
right of reservation Indians to make their own laws and be ruled by
them-a test designed to resolve the conflict between state and tribal
courts by providing that the state could protect its interests up to the
point where tribal self-government would be affected. The Fisher deci-
sion extends this test to find that any attempt by the state to assert its
jurisdiction over a wholly reservation matter is an intrusion into the
tribal rights to self-determination. 72  The subject matter bar to state
jurisdiction is not applicable if the state possesses off-reservation con-
tacts. Even where there are off-reservation contacts, the state should
not have jurisdiction if it is an area of essential tribal relations.7 3

This quandary over conflict of jurisdiction underlies the United
States Supreme Court's holding in DeCoteau v. District County
Court.74  This 1975 decision held that the State of South Dakota had
jurisdiction over a dependency and neglect proceeding involving a
mother and her children who were enrolled members of the Sisseton-
Wahpeton Sioux Tribe. The court reasoned that Congress had in-
tended to disestablish the reservation land, which would then revert to
state control. Furthermore, the Court affirmed the state court's ruling
that since some of the incidents of parental neglect occurred on non-

70. Id. at 387-88.

71. 358 U.S. 217 (1959); See also McClanahan v. Arizona State Tax Comm'n, 411 U.S. 164
(1973).

72. Fisher, 424 U.S. 382 (1976). Ordinarily, in a non-Public Law 280 state, jurisdiction stays with
the tribal court "except where such jurisdiction is otherwise vested in the State by existing federal law."
The subject matter bar to state jurisdiction is modified by Public Law 280 (codified at 28 U.S.C.
§ 1360(a) (1982)), which grants jurisdiction over a wide variety of Indian matters to some state courts.
For example, Alaska, a Public Law 280 state, operates under this federal statute which deprives tribal
courts of most of their traditional jurisdiction, and gives state courts jurisdiction over Indian country.
The tribal court in Public Law 280 states must "reassume jurisdiction" over child custody cases from
the state court. 25 U.S.C. § 1918(a) (1982). Section 1918(a) provides:

Any Indian tribe which became subject to State jurisdiction pursuant to [Public Law 280],
or pursuant to any other Federal law, may reassume jurisdiction over child custody pro-
ceedings. Before any Indian tribe may reassume jurisdiction over Indian child custody
proceedings, such tribe shall present to the Secretary for approval a petition to reassume
such jurisdiction which includes a suitable plan to exercise such jurisdiction.

This exception applies to states asserting jurisdiction pursuant to Public Law 280, which by definition is
an "existing federal law"; therefore, "jurisdiction is otherwise vested in the state." Id.

73. Wisconsin Potowatomies v. Houston, 393 F. Supp. 719 (W.D. Mich. 1973); Wakefield v.
Little Light, 276 Md. 333, 347 A.2d 228 (1977) (emphasis added).

74. DeCoteau v. District County Court, 420 U.S. 425 (1975).

[Vol. 60

HeinOnline  -- 60 U. Colo. L. Rev. 144 1989



INDIAN CHILD WELFARE ACT

trust land within the reservation, they happened on land in "non-In-
dian country.""

In arriving at its decision to favor state over tribal jurisdiction,
the Court analyzed DeCoteau in terms of its geography. The mother,
Cheryl Spider DeCoteau, and her son, Robert Lee Feather, were en-
rolled members of the Sisseton-Wahpeton Tribe. The circuit court
agreed with the parties' stipulation that about fifty percent of the
mother's alleged acts of neglect occurred on non-Indian patented land
and were, therefore, subject to state jurisdiction, while the other fifty
percent of the acts occurred on Indian allotments over which the state
may not exercise jurisdiction.76 The parties assumed, as did the court,
that the state had jurisdiction to determine the custody of Robert
Feather if the non-Indian patented lands were not Indian country as
defined in 18 U.S.C. § 1151(a). (The logical converse of this argu-
ment, with which the Court agreed, would be to assume that the state
lacks jurisdiction if the action arose in Indian country, albeit on non-
Indian patented land.)

In a footnote to the DeCoteau decision, Justice Stewart raises the
possibility that under 18 U.S.C. § 1151(c), which "contemplates that
isolated tracts of 'Indian country' 77 may be scattered checkerboard
fashion over a territory otherwise under state jurisdiction .... [t]here
will obviously arise many practical and legal conflicts between state
and federal jurisdiction with regard to conduct and parties having mo-
bility over the checkerboard territory. '7'  The resolution of such a
conflict was not resolved in DeCoteau, which held that state courts
have authority to determine Indian custody matters in which certain
significant acts occurred off the reservation.

Justice Douglas dissented and criticized the majority's under-
standing of jurisdiction, stating that

75. See DeCoteau v. District County Court, 87 S.D. 555, 561, 211 N.W.2d 843, 846 (1973).
76. DeCoteau, 420 U.S. at 429 n.3.
77. The term "Indian country" has evolved from a history of erratic and imprecise application of

the term by state and federal legislation. The definition, codified in 18 U.S.C. § 1151 (1982) (the "In-
dian country statute"), generally includes all land within the limits of any Indian reservation under the
jurisdiction of the federal government, all dependent Indian communities, and all trust allotments.
DeCoteau extended the Indian country statute, which originally applied only to criminal prosecution, to
include "questions of civil jurisdiction." 420 U.S. at 427 n.2 (1975). However, tribal jurisdiction in civil
cases is more attenuated on land within Indian country not owned by the tribe or its members. Just as
Justice Douglas presaged 14 years ago in DeCoteau, checkerboard jurisdiction is fertile ground for
disputes. See infra note 79 and accompanying text.

For a thorough discussion of the history of the Indian country statute, see C. WILKINSON, AMERI-
CAN INDIANS, TIME AND THE LAW 87-119 (1987).

For purposes of child custody proceedings, the ICWA adopts the 18 U.S.C. § 1151 definition of
Indian country. See 25 U.S.C. § 1903(10) (1982).

78. DeCoteau v. District County Court, 420 U.S. 425, 429 n.3 (1975).
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[t]he dimensions of the tragedy inflicted by today's decision are
made apparent by the facts pertaining to the management of this
reservation....

, * * Checkerboard jurisdiction cripples the United States in
fulfilling its fiduciary responsibilities of guardianship and protec-
tion of Indians. It is the end of tribal authority for it introduces
such an element of uncertainty as to what agency has jurisdiction
as to make modest tribal leaders abdicate and aggressive ones un-
dertake the losing battle against superior state authority.7 9

Justice Douglas's dissent in DeCoteau precisely identified the
problem that continues to plague the judicial system on both the state
and federal levels: inconsistent jurisdictional decisions create uncer-
tainties and frustrate the fulfillment of the trust relationship that the
federal government established with the Indians in Worcester."° A
precursor to the ICWA, Justice Douglas's dissent focused on the facts
of DeCoteau to astutely identify the concern that the ICWA was en-
acted to protect: the welfare of the Indian child within the contexts of
his family and culture. Finding that domestic relations are the essence
of Indian self-government, Justice Douglas warned:

The question of a child's welfare cannot be decided without refer-
ence to his family structure. This involves both a sympathetic
knowledge of the individuals involved, and a knowledge of the
background culture. The tribe is fearful that if South Dakota has
jurisdiction over tribal children it will place them with non-Indian
families where they will lose their cultural identity.8 '

VI. DOMICILE AS A BASIS OF JURISDICTION

The general rule on Indian matters arising from activities wholly
on the reservation is that jurisdiction is vested exclusively in the tribal
court.8 2 Conflicts between competing assertions of authority by state
and local courts typically arise in the context of domestic and family
proceedings. Generally, the problem evolves as follows: First, for a
tribal court to decide a civil matter, it must have both subject matter
jurisdiction and personal jurisdiction over the parties to the dispute.
A tribal court will assert its jurisdiction over the action if the action
arose within Indian country or if one of the parties is a member of the
tribe. However, a state court will also seek to impose its jurisdiction if
a non-Indian party is involved or where there are significant contacts

79. Id. at 464-67 (Douglas, J., dissenting).

80. Worcester v. Georgia, 31 U.S. (6 Pet.) 515 (1832).

81. DeCoteau, 420 U.S. at 465 n.8.

82. Williams v. Lee, 358 U.S. 217 (1959). The exception to this rule is Public Law 280 (codified

at 28 U.S.C. § 1360(a) (1982)). See supra note 72.
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off the reservation. The conflict ripens when one party invokes the
tribal court's authority while the other party presses for state court
control.

A similar pattern was presented in Wisconsin Potowatomies v.
Houston,83 involving the children of a full-blood Indian, all enrolled in
the Tribe, and their Caucasian mother. The children were considered
Indians for purposes of determining whether the Tribe had jurisdiction
to decide a custody issue. The district court held that because the
children were domiciled on the reservation at the time of their parents'
death, the determination of their custody should have been left to the
Tribal Council to decide rather than to the state. The federal court
determined that the state court was without jurisdiction to make an
award of custody of Indian children and confirmed the exclusive tribal
jurisdiction over child custody proceedings where the Indian child is
domiciled on a reservation.

In arriving at its decision, the court found that the concept of
Indian sovereignty articulated in Worcester v. Georgia 4 has "remained
a potent safeguard against repeated efforts to interfere with the histori-
cally unique relationship between Indian tribes and the United States,
and with rights and prerogatives insured Indian tribes under the Con-
stitution and laws of the United States.""5 The court reasoned that,
"[i]f tribal sovereignty is to have any meaning at all at this juncture of
history, it must necessarily include the right, within its own bounda-
ries and membership, to provide for the care and upbringing of its
young, a sine qua non to the preservation of its identity."86 Thus, the
federal courts' historical recognition of tribal sovereignty and tradition
was expressly extended to encompass internal Indian concerns such as
the care and custody of Indian children.

Another major case involving the issue of a state court's power to
award custody of Indian children was Wakefield v. Little Light,87 in
which the Maryland Court of Appeals decided that the state court's
jurisdiction over Indian children is based on the child's domicile.
Finding that childrearing and Indian identity are concomitant essen-
tial rights, the court summarized:

[T]here can be no greater threat to "essential tribal relations," and
no greater infringement on the rights of the . . . tribe to govern
themselves than to interfere with tribal control over the custody of
their children .... By using the Indian child's domicile for the

83. 393 F. Supp. 719 (W.D. Mich. 1973).
84. 31 U.S. (6 Pet.) 515 (1832).
85. Wisconsin Potowatomies v. Houston, 393 F. Supp. 719, 729 (W.D. Mich. 1973).
86. Id. at 730.
87. Wakefield v. Little Light, 276 Md. 333, 347 A.2d 228 (1975).
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state's jurisdictional basis, the Indian tribe is afforded significant
protection from losing its essential rights of child-rearing and
maintenance of tribal identity. 88

In recognizing that family disputes involving tribal members
domiciled on the reservation affect essential tribal relations, the
Supreme Court has attempted to guard this particular area against
state courts' assertions of jurisdiction. One of the variables entangling
the states' and tribal courts' assertions of jurisdiction is the situation of
non-reservation Indians living in close proximity to the reservation,
availing themselves of the reservation's community and services.
Complications arise when one parent is a non-Indian (or a non-mem-
ber Indian) or when some of the relevant events occurred off the reser-
vation. The parents' place of domicile is one factor courts use to
decide jurisdiction. It is well-established law that Indians outside In-
dian country are subject to state jurisdiction to the same extent as
other persons, except when federal law is specifically to the contrary.8 9

As noted in Fisher, Wakefield, and Wisconsin Potowatomies, some
courts have sought to define the reach of exclusive tribal jurisdiction
by basing authority over child custody on domicile.

In In re Greybull9° the parents of the Indian children concerned
were both enrolled members of tribes but did not reside on reservation
land. Despite the parents' Indian family and tribal connections, the
court found no basis on which to restrict the state from asserting juris-
diction, due to the fact that neither the parents nor the children lived
on the reservation.9 The court affirmed the state's jurisdiction over
child custody proceedings and termination of the parental rights on
the ground that "Indians domiciled off their reservation are subject to
state laws.",92

Another example of the jurisdictional conflict between state and
tribal courts arises where the state court extends the reach of its juris-
diction to adjudicate Indian children as dependent and neglected and
then places these children in non-Indian foster homes. Because most
child custody cases involve allegations of abuse or neglect, 93 this prob-
lem could be alleviated by resolving the initial jurisdictional question

88. Id. at 350, 347 A.2d at 237.
89. For example, Public Law 280 states retain jurisdiction over most, if not all, Indian matters

arising in Indian country. See 28 U.S.C. § 1360(a) (1982).
90. In re Greybull, 23 Or. App. 674, 543 P.2d 1079 (1975).
91. Id.

92. Id. at 677, 543 P.2d at 1080.
93. "Over three-fourths of the children were placed in care because of parental, rather than child,

problems. Neglect and abuse account for 50 percent of placements, somewhat less than such place-
ments for all children (56 percent). Substance abuse alone was the reason for placement in 14 percent

of the cases." INDIAN CHILD WELFARE: A STATUS REPORT, supra note 3, at 3-2.
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before the case is fully underway, and before the child is deprived of
his or her Indian contacts. In the case where an Indian child is placed
in the custody of non-Indian adoptive or foster parents, the jurisdic-
tional question should be resolved before the child develops emotional
and psychological bonds, if there is a strong indication that the tribe
will eventually assume jurisdiction.

In Brokenleg v. Butts,94 a case based upon a neglect allegation, the
Texas Court of Appeals decided to remove the Indian child from her
mother after finding that it had authority to determine the parental
rights of the Indian mother and the custody of her Indian daughter.95

Ultimately, the Indian mother's parental rights were not terminated,
but the court nevertheless awarded custody of her daughter to the
child's non-Indian grandparents, passing over Indian relatives willing
and able to care for the child.96

Some courts seek to remove Indian children from their native cul-
ture and place them in a stereotypical, Anglo-American, suburban
way of life. Such decisions are premised on a cultural bias against the
Indian way of life. For example, Carle v. Carle 9' is a case in which an
Alaskan trial judge ostensibly applied a "best interests" criterion to
settle a custody dispute in a divorce proceeding, but apparently prem-
ised his decision on a cultural bias.98 The court awarded custody of
the Native boy to his mother, despite the fact that he had spent little
time with her. The seven-year-old boy had been living with his mater-
nal grandmother in a Native village. His father also lived in the Na-
tive village, but his occupation of hunting and fishing frequently took
him away from the home. The boy's mother lived with her second
husband and their children in the suburbs of Juneau. Based on these
facts, the trial court concluded that the mother "was in a position to
materially aid the child's development of a sense of identity, worth,
and self-confidence," 99 and stated further that "the differing lifestyles
flowing from the two cultures have significance in determining which
parent could provide the best possible parent-child relationship."'"

In deciding whether the child was to be reared in a Native culture
in a village or in the Anglo-American culture in a developed commu-
nity, the trial judge considered the "basic differences between the envi-
ronmental circumstances of the village life . . .[and] the advantages

94. Brokenleg v. Butts, 559 S.W.2d 853 (Tex. Ct. App. 1977), cert. denied, 442 U.S. 946 (1978).
95. Id.
96. Id.
97. 503 P.2d 1050 (Alaska 1972).
98. Id. at 1053 n.7, 1054 n.8.
99. Id. at 1053.
100. Id. at 1054-55.
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and disadvantages of a different way of life."'' Eventually, the
Alaska Supreme Court reversed the trial court's decision on the
ground that the custody issue was determined on the basis of imper-
missible cultural assumptions. The higher court did, nonetheless, give
some credence to the trial judge's observation that "the village way of
life is succumbing to the predominate [sic] caucasian, urban society of
the land, and of necessity, the youth of the villages must confront and
adjust to this new life style."' 0 2

The Carle decision illustrates the dilemma present in the ICWA's
"best interests" criterion. In Carle the Native Alaskan boy was sepa-
rated from his grandmother to whom he was greatly attached, from
his native village, and from the lifestyle he had known for seven years.
In balancing the cultural differences, the court was actually weighing
the best interests of the child. Contrary to the Alaskan Supreme
Court's reasoning, under the ICWA, race and cultural differences are
to be given deference in deciding the placement of an Indian child.

The principles established by Worcester v. Georgia'0 3-the exist-
ence of tribal sovereignty,'0 4 progression towards self-government,10 5

and the exclusion of Indian reservations from the reach of the opera-
tion of state law 6 -have remained the guideposts for courts in Indian
law decisions. Thus, in modern Indian law, the continuing influence
of Worcester compels courts to "deny state jurisdiction and uphold
tribal power." 107

VII. ANALYSIS OF THE ACT'S PROVISIONS

Indian tribes-the religious, cultural, economic, and civic centers
of Indian communities-were once powerful in number and vigorous
in spirit. The principles of the Worcester doctrine, tribal sovereignty
and self-government, protect tribes against the encroachment of
Anglo-American society. These principles have been incorporated
into the policy of the ICWA to ensure that tribal cultural values and

101. Id. at 1054.

102. Id.

103. 31 U.S. (6 Pet.) 515 (1832).

104. Id. "Indian tribes are unique aggregations possessing attributes of sovereignty over both

their members and their territories." New Mexico v. Mescalero Apache Tribe, 462 U.S. 324, 332
(1983) (citations omitted).

105. Worcester also noted that "a weaker power does not surrender its independence-its right to
self-government, by associating with a stronger, and taking its protection." 31 U.S. (6 Pet.) at 561,
quoted in Merrion v. Jicarilla Apache Tribe, 455 U.S. 130, 159 (1982).

106. The U.S. Supreme Court re-emphasized this general principle by citing Worcester in Three

Affiliated Tribes v. Wold Engineering, 467 U.S. 138, 142 (1984), declaring that "Indian territories were

beyond the legislative and judicial jurisdiction of state governments."
107. C. WILKINSON, AMERICAN INDIANS, TIME AND THE LAW 96 (1987).
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tribal life are not denied to Indian children separated from their fami-
lies. Section 1911 of the ICWA addresses the exclusion of Indian res-
ervations from the reach of state law and defines the Indian tribe's
jurisdiction over Indian child custody proceedings. Subsection (a)
gives an Indian tribe exclusive jurisdiction over any child custody pro-
ceeding involving an Indian child who is a ward of the tribal court or
who "resides or is domiciled within the reservation ... except where
such jurisdiction is otherwise vested in the State by existing federal
law."' °8 Section 191 l(b) permits the state court and the tribal court to
assert concurrent jurisdiction if the child is not domiciled within the
boundaries of the reservation. However, § 1911 (b) establishes a pref-
erence for tribal courts by requiring the state court to transfer the pro-
ceedings upon petition of either the child's parent(s) or the tribe, even
if an Indian child is not domiciled or residing on a reservation. This is
important because, for the Indian, the geographical constraints dic-
tated by words such as domicile and residence are not as crucial as the
child's status or membership in the tribe. Tribal members share re-
sponsibility for all their fellow members.

Although the ICWA predicates tribal jurisdiction on the child's
domicile, the Act does not define "domicile." The lack of a definition
generates an abundance of litigation over what constitutes the domi-
cile of an Indian child. In deciding the issue of domicile, a court must
resort to either the Bureau of Indian Affairs Guidelines'0 9 or case law
for an official interpretation. The Guidelines explain that the defini-
tion of domicile was "not included [in the Act or the Guidelines] be-
cause these terms are well defined under existing state law."' t 0 The
BIA Guidelines are not binding on state courts.II However, as noted
above, a great number of decisions in Indian child custody proceedings
turn on the Indian child's domicile. In the absence of a clear definition
in the ICWA, the courts must look to the state definition of domicile to
define the scope of their authority to act in child custody proceedings.
Such decisions tend to result in inconsistent standards among cases.

A conflict of law issue arises when the tribe's definition of resi-
dence or domicile differs from that of the state in which the proceeding
is being held. For example, the New Mexico Court of Appeals held in

108. 25 U.S.C. § 1911(a) (1982).

109. Guidelines for State Courts; Indian Child Custody Proceedings, 44 Fed. Reg. 67,583 (1979)
(not codified) [hereinafter BIA Guidelines, or the Guidelines]. "Primary responsibility for interpreting

other language used in the Act, however, rests with the courts that decide Indian child custody cases."

Id.
110. Id. at 67,585.

I11. Id. at 67,584.
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In re Adoption of Baby Child 112 that an illegitimate child takes the
domicile of its mother at the time of birth, using "physical presence
plus a concurrent intention to make a place one's home" as the rele-
vant criteria. However, Navajo custom provides that the domicile of
tribal members remains with their home "chapter," no matter how
long they choose to live off the reservation.

In decision-making practices, canons of construction can be ap-
plied to the Act's language either to circumvent its application or to
adhere to its provisions. One of the BIA Guidelines provides a "canon
of statutory construction that specific language shall be given prece-
dence over general language.""'  However, the rule itself is general
and is subject to manipulation. In conjunction with the canons of con-
struction, Congress established a policy of preserving the Indian fam-
ily stating that deference to tribal custom and judgment should be
given on all matters concerning the custody of tribal children." 4 In
Bryan v. Itasca County'"' the U.S. Supreme Court affirmed the canon
of interpretation offered by the BIA Guidelines, stating that "we must
be guided by that eminently sound and vital canon [that] statutes
passed for the benefit of dependent Indian tribes ... are to be liberally
construed, doubtful expressions being resolved in favor of the
Indians."' 16

Since the Act fails to provide a definition of domicile, but gener-
ally requires an interpretation favorable to tribes, courts are left with
broad discretion in formulating and applying an interpretation of the
term domicile. For example, in Appeal of Pima County Juvenile Ac-
tion, " the Arizona Court of Appeals applied a broad definition to the
term domicile to protect the Indian mother's right to maintain the
custody of her baby.

By statute in Arizona, the domicile of an infant born out of wed-
lock remains that of its mother until a new domicile is lawfully estab-
lished." ' In Pima County the mother was an unemancipated minor
who lived off the reservation. Under state law, she took the domicile

112. 102 N.M. 735, 738, 700 P.2d 198, 201 (N.M. Ct. App. 1985) (citing Gomez v. Snyder
Ranch, 101 N.M. 44, 678 P.2d 219 (Ct. App. 1983), and Worland v. Worland, 89 N.M. 291, 551 P.2d
981 (1976)). An in-depth discussion of the conflict of law issue is provided by Note, Conflict of Laws:
The Plurality of Legal Systems: An Analysis of 25 US.C. §§ 1901-63, The ICWA, 8 AMER. INDIAN L.

REV. 333 (1980).

113. 44 Fed. Reg. at 67,586.

114. 44 Fed. Reg. at 67,585.

115. Bryan v. Itasca County, 426 U.S. 372, 393 (1976).

116. Id. at 393 (citations omitted) (citing Northern Cheyenne Tribe v. Hollowbreast, 425 U.S.
649, 655 n.7 (1976), and Alaska Pac. Fisheries v. United States, 248 U.S. 78, 89 (1918)).

117. 635 P.2d 187 (Az. Ct. App. 1981), cert. denied, 455 U.S. 1007 (1982).
118. Id.
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of her father who lived on the Fort Belknap reservation in Montana.
Thus, although the mother resided off the reservation, the court con-
strued the statutory language in favor of the tribe to find that her ac-
tual domicile was on the reservation. Despite the fact that her
illegitimate child was living in Arizona with prospective adoptive par-
ents, the superior court ruled that the baby's domicile was with the
mother, whose legal domicile was with her father on the reservation in
Montana. Pima County is an example of a state court giving effect to
the letter and spirit of the ICWA in a case involving multiple jurisdic-
tions and interests. Had a definition of domicile been established by
the ICWA, the application would be automatic and would alleviate
laborious methods of interpretation.

Two earlier state cases also applied a liberal interpretation of
domicile to allow the tribes to retain jurisdiction over the child cus-
tody proceeding. In In re Guardianship of D.L.L. and CL.L. 119 the
South Dakota Court determined that, although the children temporar-
ily resided off the reservation (pursuant to a court order), they re-
mained residents and domiciliaries of the reservation 120 because, under
South Dakota law, children take the domicile of their parents. In rul-
ing that the tribe, not the state, had jurisdiction, the court stated that
the "locus of the act of a member is not conclusive. Rather the test is
a broader one, hinging on whether the matter demands exercise of the
tribe's responsibility of self-government."' 121

In another case the prospective non-Indian adoptive parents pur-
posefully removed the Indian baby from the reservation to establish a
domicile required for an adoption order. In Goclanney v.
Desrochers122 the Arizona Court of Appeals reached out to protect an
Indian mother who had been deceived into signing a relinquishment of
parental rights, believing that she was consenting only to temporary
custody. The court was confronted with two differing interpretations
of domicile. One definition required only the presence of the child in
the state-temporary residence. The other, more protective definition
required actual domicile in the state where the adoption would be
granted.123 In accordance with the policies of the ICWA, the court
ruled that the domicile of the White Mountain Apache child remained
with her natural mother on the reservation, overcoming the fact that
the adoptive parents had moved the baby to Texas for the sole purpose

119. 291 N.W. 2d 278 (S.D. 1980).

120. Id. at 282.

121. Id. at 281.

122. 135 Ariz. 240, 660 P.2d 491 (Ct. App. 1982).

123. Id. at 242, 660 P.2d at 493.

1989]

HeinOnline  -- 60 U. Colo. L. Rev. 153 1989



154 UNIVERSITY OF COLORADO LAW REVIEW

of finalizing the adoption. The court thus acknowledged the Tribe's
jurisdiction.

A state's definition of domicile can change the outcome of a cus-
tody decision. In New Mexico, for example, the domicile of a child
who is orphaned or abandoned by both parents is the place to which
the child is most closely related, which is usually the home of the per-
son who stands in loco parentis to the child. 1 24 A situation could arise
in which an Indian child's mother signs adoption papers, effectively
abandoning her child off of the reservation. If the child was born out
of wedlock and paternity is not established, the situation may become
tangled.

In Appeal in Maricopa County2 5 a Caucasian woman gave birth
out of wedlock to a child whose father was a Pima Indian. The father
knew of the baby but did not establish his paternity until some time
later. Eight months after the birth, a Catholic Social Services Agency
(the Agency) filed a petition for termination of parental rights, naming
the Indian father as the child's natural father and describing the child
as being of "Indian-American descent." However, the Agency initi-
ated adoption proceedings, admitting that although the ICWA would
have applied in both the termination and adoption proceedings if the
child's father had acknowledged paternity, he had not and, thus, the
child was not eligible for membership in the tribe. Further, the
Agency disregarded the Act's placement preference because it found
"no proof that [the baby] had any tribal affiliations ... [and] the al-
leged father had not established paternity." 1 26

After the father's parental rights were terminated, the Pima In-
dian Community intervened in the proceedings and filed a motion
which acknowledged the father's paternity. Complicating matters was
the fact that, in the meantime, the prospective adoptive parents di-
vorced. The wife petitioned the court for adoption of the Indian child.
The Pima Indian Community intervened in the proceeding, contend-
ing that the placement preferences had been ignored despite the little
girl's obvious Indian heritage. A short time later, the father finally
filed an affidavit of paternity. Less than a month later, in a final order
granting adoption to the non-Indian adoptive mother instead of an
Indian family member, the trial court concluded that the "best inter-
ests" of the child justified its decision.

On appeal, the Arizona Court of Appeals took a rigid stance,

124. Montoya v. Collier, 85 N.M. 356, 359, 512 P.2d 684, 687 (1973).
125. 136 Ariz. 528, 667 P.2d 228 (1983).
126. Id. at 528, 667 P.2d at 230 (citation omitted).
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holding that the Act's definition of "parent ' 1 27 "does not include the
unwed father where paternity has not been acknowledged or estab-
lished."128 The court surmised that Congress did not intend to proffer
its protection "to a child whose mother is non-Indian and whose fa-
ther has failed to come forward and lay legal claim to the child." 129 It
concluded that, absent "sufficient" evidence to prove that the child
was an Indian (the tribe's and the father's tardy affidavits of paternity
were not considered sufficient), the ICWA did not apply.

In re Baby Boy L 130 was another decision in which the state court
ruled that the ICWA did not apply. Like the child in Maricopa, Baby
Boy L was born out of wedlock to a non-Indian mother and an Indian
father. However, in Baby Boy L, the Indian father, a member of the
Kiowa Tribe, had immediately acknowledged paternity.

During her pregnancy the mother deliberately chose a non-Indian
couple, rather than the father's family, to adopt her baby. She signed
a consent to adoption the day her baby was born. At the same time,
the father enrolled the child in the Kiowa Tribe and intervened to
object to the adoption. The Kiowa Tribe also intervened and re-
quested a transfer of the proceedings to its tribal court, pursuant to
§ 1913(a). Although the proceedings met the criteria of the ICWA,
the Kansas Supreme Court reached an obdurate decision. Citing the
Act's policy to promote "the stability and security of Indian tribes
and families by the establishment of minimum Federal standards for
the removal of Indian children from their families,"1 3' and the Con-
gressional finding that "an alarming high percentage of Indian families
are broken up by the removal, often unwarranted, of the children from
them," 13 2 the Kansas court concluded that the Act did not intend to
include a situation such as that of Baby Boy L, who did not belong to
any "family."

The court based its decision on the sole fact that Baby Boy L had
spent the entire five months of his life in a non-Indian home. By fo-
cusing on general phrases intended for general application, the court
concluded that Baby Boy L was not being removed from an "Indian
family" and, therefore, the ICWA provisions did not apply to his
adoption. 1 3 3 This kind of decision breeds the despair in the hearts and
spirit of Indian families which leads to the disintegration of Indian

127. 25 U.S.C. § 1903(9) (1982).

128. In re Appeal in Maricopa County, 136 Ariz. 528, 533, 667 P.2d 228, 233 (Ct. App. 1983).

129. Id. at 533, 667 P.2d at 233.

130. 231 Kan. 199, 643 P.2d 168 (1982).

131. Id. at 205, 643 P.2d at 175 (emphasis added and deleted, citation omitted).

132. Id. at 206, 643 P.2d at 175 (emphasis added, citation omitted).

133. Id. at 206, 643 P.2d at 175.
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communities. While Maricopa was a closer case for the court to de-
cide because paternity had been established late in the adoption pro-
ceedings, the court in Baby Boy L concludes that the ICWA does not
apply where neither the parent nor the child is a tribal member at the
time proceedings commence, notwithstanding the fact that they were
eligible for membership at that time.' 34

The cases discussed above depict how the broad parameters of the
ICWA can both facilitate and frustrate the Act's purposes. Defini-
tional disputes, failure to liberally interpret the Act's intended policies,
and the diversity of unprovided-for domicile issues are only a few ways
in which a full and honest application of the ICWA is obstructed in
state and tribal courts.

VIII. "ABSENT GOOD CAUSE TO THE CONTRARY"

Congress allowed state courts to retain jurisdiction over a child
custody proceeding where good cause existed to deny a transfer to the
tribal court. However, the Act's phrase, "in the absence of good cause
to the contrary,"'135 presents a substantial opportunity for a state court
to exercise its discretion. Inappropriate application of the "good
cause" provision would intrude upon the Act's intent to preserve tribal
relations and would erode the procedural assurances of tribal jurisdic-
tion. The absence of a definition of "good cause" in either the Act or
the Guidelines further increases the potential for abuses in
interpretation.

The "good cause" condition can be used in a number of ways,
consistent with the letter and spirit of the Act, to achieve the purpose
of the ICWA and to protect the best interests of the child. First, the
Act does not require that a transfer be timely. It is possible for a case
to go to trial in the state court before a request for transfer is filed by
the tribe. This lag is attributable to factors such as delay by state
courts in giving notice to the tribal court, failure of the tribe to file a
response to the notice in a timely manner, and the inadequacy of tribal
services to administer child custody proceedings. Even if the tribe re-
sponds and is equipped to handle the proceedings, the state court may
deny the transfer if sufficient evidence is presented to convince the
court that "good cause" nonetheless exists. The burden of establishing
"good cause" not to transfer has been interpreted to be on the party

134. In re Johansen, 156 Mich. App. 608, 402 N.W.2d 13 (1987); In re Smith, 46 Wash. App.
647, 731 P.2d 1149 (1987); In re Angus, 60 Or. App. 546, 655 P.2d 208, review denied, 294 Or. 569,
660 P.2d 683 (1982), cert. denied, 464 U.S. 830 (1983).

135. 25 U.S.C § 1911(b) (1982).
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opposing the transfer 136 and must be proved by "clear and convincing
evidence that the best interests of the child would be injured by such a
transfer." 137 This is hardly an example of aforum non con veniens pol-
icy as stated in the BIA Guidelines. 138

Another provision of section 1911, subsection (c), allows the In-
dian custodian or the tribe to intervene in any state court proceeding
for foster care placement or termination of parental rights and permits
intervention at any point in the proceeding.139 Both the transfer and
intervention provisions were established to permit the tribal courts to
actively participate and provide tribes with judicial relief from state
courts.

Although transfers and interventions are procedures established
to promote tribal judicial representation, late interventions and tardy
transfers may have a harmful effect on the proceedings. Time is inval-
uable in childhood and is irretrievably lost when child custody pro-
ceedings are disrupted or put on hold while the transfer or
intervention petition is under consideration. Delinquent interventions
and transfers do not promote the best interests of the child. Separa-
tion and isolation from a loving and permanent family may be real
results in cases of protracted court delays. 14°

The use of the "good cause" term presents a twofold problem.
First, under the ICWA, the transfer of a child custody proceeding
from a state to a tribal court is left to the broad discretion of the state
court and is susceptible to abuse in interpretation. Second, the doc-
trine of forum non conveniens can be used by state courts to decline
transferring jurisdiction to the tribal court by finding that the ends of
justice would be better served if the action were brought and tried in
the state court.

The ICWA allows the state courts to use their discretionary
power to retain jurisdiction over the Indian child custody proceeding.
In re Bertelson, 141 a Montana case, adeptly illustrates the first problem
presented by the "good cause" clause.

Bertelson originated in the state court and involved an intrafamily
dispute between the non-Indian mother and the grandmother, an en-
rolled member of the Chippewa Cree Tribe, over the Indian child who

136. 44 Fed. Reg. at 67,591 § C.3 (d) (1979) (not codified).

137. In re M.E.M., 635 P.2d 1313, 1317 (Mont. 1981).

138. HOUSE REPORT, supra note 1, at 21; 44 Fed. Reg. at 67,590 § C.1 (1979) (not codified).
139. 25 U.S.C. § 1911(c) (1982) provides that "[i]n any State court proceeding for the foster care

placement of, or termination of parental rights to, an Indian child, the Indian custodian of the child and
the Indian child's tribe shall have a right to intervene at any point in the proceeding."

140. HOUSE REPORT, supra note 1, at 21.
141. 189 Mont. 524, 617 P.2d 121 (1980).
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lived on the reservation. The Montana Supreme Court held that the
ICWA did not apply specifically to intrafamily custody disputes.142

However, after noting that traditional jurisdictional rules concerning
presence and domicile "largely ignore the ethnic identity of the child
and cultural ties to the tribe," the court established a balancing test to
weigh the tribal interests in child custody proceedings against the state
interests in maintaining jurisdiction. 14 3 Using a conflict of law ap-
proach to address the issue of competing jurisdiction between the state
court and tribal court, the state supreme court held that state jurisdic-
tion would be proper if, "upon balance, it appears that the state's con-
tacts with and interest in the child ... are more substantial than those
of the tribe."'" The court cautioned that "[a]n assumption of state
court jurisdiction over Indian custody disputes poses a substantial risk
of conflicting decisions which potentially threaten a decline in tribal
authority." '45 However, the court held that because the mother lived
off the reservation while the child lived on the reservation with his
grandparents, the state and tribal courts had concurrent jurisdiction.
The court remanded the case to the state trial court for further factual
determinations "to determine which forum is better equipped to make
a determination on the child's best interests." 146 The court easily
could have taken a more liberal approach to find that the tribal court
had exclusive jurisdiction over the child, particularly because the-child
had been living on the reservation with his extended family.

A recent California case grappled with the interplay between
good cause and jurisdiction. The California Court of Appeals in In re
Robert T 147 resisted transferring the child custody proceeding to the
requesting tribal court by finding that both the transfer and the prefer-
ence provisions could be overcome on a showing of "good cause." 148

The mother and child were enrolled members of the Santo Domingo
Tribe. The suit involved the state court's termination of parental
rights and refusal to transfer the proceedings to tribal court. The
court found that the Santo Domingo Tribe's failure to timely file a
petition to transfer upon receiving notice of the termination hearing
was sufficient evidence to support the trial court's decision to deny

142. The court stated: "The Act is not directed at disputes between Indian families regarding

custody of their children .... Id. at 527, 617 P.2d at 125.

143. Id. at 537, 617 P.2d at 128.

144. Id. at 539, 617 P.2d at 130.

145. Id. at 538, 617 P.2d at 129.

146. Id. at 539, 617 P.2d at 130.

147. 200 Cal. App. 3d 657, 246 Cal. Rptr. 168 (1988).

148. Id. at 172.

[Vol. 60

HeinOnline  -- 60 U. Colo. L. Rev. 158 1989



INDIAN CHILD WELFARE ACT

transfer. 49 The court of appeals also considered other factors as
grounds for finding "good cause" to deny the Tribe's transfer petition:
the proximity of the state court to the records and witnesses, the fact
that the mother and her children had lived in the same area through-
out the proceedings, and the trial court's finding that a transfer late in
the proceedings would injure the child's best interests since the child
was strongly bonded to his foster-adoptive family. The California
court stated that it was fulfilling the ICWA's requirement that Indian
families be given preference in foster and adoption placements by plac-
ing the child with a family of Indian heritage. 50

IX. CURRENT ANALYSIS OF THE ICWA: THE JEREMIAH

HALLOWAY CASE

The recently decided case of Jeremiah Halloway presented the
court with myriad ICWA issues and highlighted the longstanding ten-
sions between the competing interests of state and tribal courts. In In
re Adoption of Halloway.5' the Navajo Nation challenged the jurisdic-
tion of the Utah courts to decide an adoption order and other child
custody-related proceedings concerning a Navajo child. A history of
the case is helpful to understanding the six-year efforts of the Navajo
Nation.

Jeremiah Halloway was born on March 14, 1977, to Cecelia
Saunders, a full-blood, enrolled member of the Navajo Tribe. Jer-
emiah lived the first six months of his life with his mother and contin-
ued to live on the reservation with his maternal grandmother, Bessie
Begay, until he was two years old.

With the oral consent of Cecelia, Jeremiah was removed from the
reservation and taken to Utah by his maternal aunt. At this time
Cecelia thought that she was consenting to temporary placement.
Two weeks later Cecelia learned of Jeremiah's proposed adoption by a
non-Indian couple. Two months after Jeremiah was removed from the
reservation, the adoptive parents filed for adoption after Cecelia signed
a consent to adoption. Notice of the pending adoption was given to
the Navajo Nation five months later.

Two years after the adoption petition was filed, the Navajo Na-

149. The Tribe waited 16 months from the notice of the initial custody hearings to the termina-

tion proceedings. Id. at 173.

150. The child's foster-adoptive parents responded to a newspaper advertisement for Indian foster

families. Neither parent belongs to the Santo Domingo Tribe, but they are both part Indian. The court

found that the American Indian social worker who placed the child with the foster-adoptive couple
"complied with both the letter and the spirit of the Act when he searched out an Indian family within

the immediate geographical area." Id. at 175 (citing 25 U.S.C. § 1915(a)).

151. 732 P.2d 962 (Utah 1986).
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tion intervened152 under authority of the ICWA,153 and moved to dis-
miss the proceedings on the basis that the state court lacked
jurisdiction to act because Jeremiah was an Indian child and a domi-
ciliary of the Navajo Reservation. The trial court found to the con-
trary, reasoning that Jeremiah was now a domiciliary of Utah based
on the fact that he was "voluntarily and purposely removed from the
natural mother, grandmother and reservation to the [adoptive
parents]."154

The trial court applied the state definition of domicile to deter-
mine its jurisdiction under Utah law, finding that a child born out of
wedlock acquires the domicile of his mother:

If the parents abandon the child, the child acquires the domicile of
the party who stands in loco parentis to him or her and with whom
he or she lives at the time of abandonment. However, unless a
child is abandoned, or his or her domicile is otherwise lawfully
changed, the child retains the mother's domicile, even if he or she
lives apart from her....

[A]bandonment occurs when a parent deserts a child or
places a child with another with an intent to relinquish all parental
rights and obligations. And the intent to abandon or the actual
physical abandonment must be shown by clear and convincing
evidence. 155

The trial court also found it had "good cause" to retain jurisdic-
tion based on the length of time Jeremiah had lived off the reservation
with his non-Indian adoptive parents.1 56 The record indicates that the
trial court relied on ICWA § 1911 (b) which pertains to the transfer of
proceedings involving children not domiciled on the reservation. Con-
sequently, after Cecelia's parental rights were terminated in 1984, the
trial court entered an order permitting Jeremiah to be adopted by a
non-Indian couple. By this time, Jeremiah was almost eight years old
and had lived six years with his adoptive parents.

The pivotal issue in the Navajo Nation's appeal of the adoption
ruling was whether the trial court properly had decided its jurisdic-

152. The record indicates that part of the reason for the long delay was due to the lack of an
established tribal court to handle Indian child custody disputes. The problem has since been resolved.
The other reason for the delay in the intervention was that the Tribe was attempting to negotiate
informally for Jeremiah's return during those two years. Id. at 963 n. 1.

153. 25 U.S.C. § 1911(a) provides that "[a]n Indian tribe shall have jurisdiction exclusive as to
any state over any child custody proceeding involving an Indian child who ... is domiciled within the
reservation of such tribe."

154. Halloway, 732 P.2d 962, 963.
155. Id. at 966 (citations omitted, emphasis added).
156. Id. at 963.
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tion. The Utah Supreme Court discussed the foundational principles
of the ICWA, particularly noting that "[t]he importance of tribal pri-
macy in matters of child custody and adoption cannot be mini-
mized." '157 Initially, the Utah Supreme Court reached the same
conclusion as did the trial court, finding that under state law Jeremiah
had been "abandoned" and, consequently, that his domicile had be-
come Utah. However, the supreme court then invalidated the trial
court's order terminating the mother's parental rights for the follow-
ing two reasons.

First, the court decided that under sections 1911(a) and 1913(a)
of the ICWA, the Navajo Nation had exclusive jurisdiction over any
child custody proceeding involving Jeremiah. The court further found
that Utah state law on abandonment undermined those provisions and
considerably weakened the tribe's ability to assert its interests in its
children, an interest which is at the core of the ICWA. 58 Using a
conflict of law analysis, the court held that the application of the
state's abandonment definition was preempted by the ICWA and Con-
gress's intent to vest exclusive jurisdiction over Indian child custody
proceedings with tribal courts.' 59

Second, the court reasoned that, "[h]ad any questions relating to
[Jeremiah's] custody been raised by any party immediately after the
initial removal, the determination of those questions would have been
within the exclusive province of the Navajo courts.' This is an ex-
tremely important point because implementation of the ICWA is ob-
structed when a delay occurs in the initial determination of
jurisdiction.

An early initial determination of tribal jurisdiction is essential to
the best interests of the Indian child because it is decisive of the coher-
ence of all future proceedings and the persistence of the tension be-
tween state and tribal courts. Prolonged disputes over jurisdiction do
not serve to protect the best interests of a child whose future is in
limbo. In this case, Jeremiah was almost ten years old by the time the
state court finally decided that the tribe, not the state, had exclusive
jurisdiction.

Jeremiah's non-Indian adoptive parents argued that the court
should have considered that their relationship with Jeremiah had ce-
mented during the protracted litigation. However, this argument ex-
poses the trial court's previous failure to consider Jeremiah's two-year

157. Id. at 966.
158. Id. at 969.
159. Id. at 967-68.
160. Id. at 967 (emphasis added).
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bond with his grandmother and tribe. The Utah court reasoned that
bonding cannot always be the "sole yardstick by which the legality of
a particular custodial arrangement is judged. Such a standard would
reward those who obtain custody, whether lawfully or otherwise, and
maintain it during any ensuing and protracted litigation."'161

Ultimately, the Utah Supreme Court decided that Jeremiah took
the domicile of his mother, defeating the state court's assumption of
jurisdiction and, consequently, voiding the child's state adoption. The
Navajo Tribal Court was granted exclusive jurisdiction under the
ICWA. The Halloway case set the groundwork for a case decided the
following year in Coconino County Juvenile Action No. J-10175,'62

which found that the ICWA applied to determine the custody of an
Indian child who had been living off the reservation with her non-
Indian mother. The Arizona Court of Appeals overruled the trial
court's finding that good cause was established by the fact that the
child, who had been raised in an non-Indian home, would suffer a
"culture shock" if placed with an Indian family. 163 Finally, the court
held that the evidence substantially proved that the "putative" father,
a Navajo Indian who had acknowledged paternity, enrolled his daugh-
terf in the Navajo Tribe, and helped care for the child, was the child's
natural father. "

X. THE SUPREME COURT AND THE ICWA

In a case out of Mississippi involving the Mississippi Band of
Choctaw Indians (the Band), the state supreme court held that the
state court had jurisdiction over the adoption of twin Indian babies
who had never domiciled on the reservation. In In re B.B. and G.B. 165

the Mississippi court centered its decision on the Band's claim of ex-
clusive jurisdiction over the proceedings pursuant to section 1911 of
the ICWA and its "requirements that the Indian child reside or be
domiciled within the reservation of the tribe."' 66

In re B.B. and G.B. involved twin babies born out of wedlock to
full-blooded Choctaw Indians. The parents voluntarily surrendered
their children for adoption by a non-Indian couple, the Holyfields.
The court rejected the Band's argument that the domicile of the chil-
dren followed that of the parents in favor of the rule that domicile

161. Id. at 972.
162. 153 Ariz. 346, 736 P.2d 829 (Ct. App. 1987).

163. Id. at 350, 736 P.2d at 832.

164. Id. at 351, 736 P.2d at 833.

165. In re B.B. and G.B., 511 So. 2d 918 (Miss. 1987), cert. granted sub nor. Mississippi Band of

Choctaw Indians v. Holyfield, 108 S. Ct. 1993 (1988).

166. Id. at 921.
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requires physical presence within a particular jurisdiction.I67 In affi-
davits submitted to the state court reaffirming their consent to the
adoption, the Indian parents specifically stated that the children were
born off the reservation and at no time had they been on the Choctaw
Indian Reservation.

The major issue before the court was whether the lower court had
acted in the best interests of the children by denying the Band's peti-
tion for transfer and awarding adoption to the Holyfields. The Missis-
sippi Supreme Court affirmed the lower court's jurisdiction over the
case, rejecting the Band's argument that the domicile of the children
followed that of the parents. Thus, the case "escape[d] applicable fed-
eral law on Indian Child Welfare for this reason."' 6 8 The court was
also convinced that "the [trial court] insured that the minimum fed-
eral standards would be met in any event when the court chose to
exercise jurisdiction."1 69

The Band appealed the state court's decision to the United States
Supreme Court. The U.S. Supreme Court's acceptance of Holyfield on
certiorari marks the first time that the jurisdictional provisions of the
ICWA will be tested on constitutional grounds. 70 Holyfield is signifi-
cant because the court sanctioned the natural parents' strategy to
avoid the ICWA's application by voluntarily surrendering and legally
abandoning their children to non-Indian adoptive parents. The Indian
parents purposefully prevented the children from being placed on the
reservation by conducting all of the adoption preparations off the res-
ervation, thereby escaping application of federal law in the ICWA. By
upholding state jurisdiction, the court effectively creates a gaping ex-
ception to the application of the Act, nullifies the efforts of the tribe to
assert its jurisdiction over proceedings involving its members, and un-
ravels Congress's policy of protecting essential tribal interests, namely,
the Indian family.

XI. PROPOSED AMENDMENTS TO THE INDIAN CHILD WELFARE
ACT OF 1978

In order for the policies and purposes of the ICWA to be
achieved, certain changes must be made to the Act's language so that
state courts more easily can adhere to both the letter and spirit of the
Act. Although part of the responsibility for inconsistent interpreta-
tions and applications of the ICWA belongs to state courts, one com-

167. Id.
168. Id.
169. Id.
170. See Mississippi Band of Choctaw Indians v. Holyfield, 108 S. Ct. 1993 (1988).
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mentator noted that the effectiveness of the Act's provisions "is [also]
limited by inconsistencies and ambiguities in the drafting of the Act.
Consequently, the Act may confuse and even exacerbate the problems
which prompted its passage."' 171

Definitions need to be added and existing ones clarified so that
state courts and social service agencies have no reason or excuse for
failing to apply the ICWA properly in the very first instance of a child
welfare case. Generally, there are three target areas in need of reform.
First, definitions are necessary to clarify the identity of Indian children
who are protected under the existing Act, including children born out
of wedlock to Indian parents off the reservation or to a non-Indian, or
where the father fails or delays to legally acknowledge paternity. Sec-
ond, the Act sorely needs a definition of the term "domicile." Such a
definition should encompass situations in which one or both parents
live off the reservation and the Indian child's contact with the tribe or
reservation is limited. Third, the current law gives broad discretion to
state courts to refuse to transfer jurisdiction to tribal courts under the
"good cause" loophole. The Act should be amended to eliminate this
uncertain language, which allows a state court to elude the ICWA's
applicability and its intent, and to specify the grounds on which a
transfer will be disallowed.

The Act should be specifically extended to protect all Indian chil-
dren, even those children who have never lived on a reservation and
with an Indian parent or children who have never had any substantial
exposure to the Indian cultural environment. This expansive protec-
tion would provide a safety net to catch those children who are slip-
ping away from the tribe because they were born to a non-Indian
parent residing off the reservation, and those children to which the
Act does not currently commit itself. These children are recognized
by their tribes, but because they are physically removed from the tribe
and reservation, state courts deem them to be excluded from protec-
tion under the ICWA. Not only are these children being separated
from their Indian families, but they are also unfairly being removed
from their Indian heritage, culture, and identity.

Because Congress did not define domicile in the Act, and because
the BIA Guidelines are not binding, an amendment is clearly needed
to add such a definition to prevent Indian children from being disqual-
ified from the Act's shelter simply because a state's definition of domi-
cile is incompatible with that of the tribe's. The Act should
specifically require state courts to apply the applicable tribal definition

171. Barsh, The Indian Child Welfare Act of 1978: A Critical Analysis, 31 HASTINGS L.J. 1287-88
(1980).
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or custom of domicile. For cases in which there is no appropriate
tribal definition, the Act should include a definition of domicile which
recognizes that, even though physically absent from the reservation for
any length of time, Indian people may intend the reservation to be
their domicile absent evidence of contrary intent.

Furthermore, the Act should be amended to recognize the fact
that applying state law definitions of domicile and abandonment pre-
vents the tribe from asserting its jurisdiction to protect the interests of
the Indian child, thus frustrating the purposes of the ICWA. In light
of the states' restrictive concept of the nuclear family unit (the mother,
father, and children living together without extended family mem-
bers), the Act also should define in specific language (so that state
courts cannot fail to apply the provision), a description of the Indian
family to include extended family members related by tribal kinship
customs. Clarifying the concept of "family" in Indian terms would
also assist the state's understanding of the objective and function of
the Act's preferences for placing Indian children with their Indian
families.

Like the definition of family, the Act's definition of "Indian
child" is weak and underinclusive. To bolster the protective aim of
the ICWA, the Act should specify in its definition of Indian child that
the status of a child of Indian descent, who is recognized by the tribe
as either a member or eligible for membership, be determined by the
tribe, rather than by the state. All too frequently, the state court de-
cides that the ICWA does not apply to an Indian child custody pro-
ceeding because it has evaluated the Indian child's identity as
insufficient to meet tribal membership requirements. Consequently,
the child is ineligible for the ICWA's protections.

The thread tying together all these proposals is the tribe. The
ICWA set out to reaffirm tribal sovereignty and pave a path for state
courts to follow in giving deference to tribal courts. However, the Act
is flawed in that it tolerates the state courts' use of state statutory defi-
nitions and interpretations in contradiction of the policies and pur-
poses of the ICWA. Rather than leaving it to state courts to determine
the import of Indian identity, family, and culture, the Act should un-
compromisingly require deference to the tribal court and use of tribal
definitions and customs.

An additional problem with the Act involves section 1403(a),
which disqualifies an unwed father whose paternity has not been ac-
knowledged or established. This provision needs to be changed in two
ways. First, the Act's view on this issue should be reversed. The Act
should be more liberal and expressly apply to unwed fathers who ac-
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knowledge their paternity and who have as great a stake in the out-
come as the Indian mother. This is particularly important in cases
where the father is an Indian but the mother is non-Indian and has no
other connection to the tribe. In such a situation, paternity is the criti-
cal link to the tribe. Paternity, when legally established, should not
hinder the ICWA from reaching an Indian child.

Second, it is essential that the Act permit a tribe to establish pa-
ternity in lieu of the natural father's efforts to do so. This would pre-
serve the Act's utmost concerns: the interests of the Indian child and
family. This proposal also is consistent with the Act's definition of
extended family in that, if the father fails to acknowledge his paternity,
the tribe can step into his place and exercise its responsibility toward
one of its children.

Stronger language also is required to define the tribe's exclusive
and concurrent jurisdiction over an Indian child so that state courts
are discouraged from retaining jurisdiction. The Act should send the
message to state courts that notice requirements to tribal courts are to
be strictly adhered to and that the provisions for reasonable time are to
be interpreted at the earliest moment the child custody case is
presented to the court. The tribe should be given notice at the initia-
tion of the case, at the time the first petition for temporary custody,
termination of parental rights, or adoption is filed. Not only should
the state court be responsible for giving notice to the tribe, but any
agency involved in a child custody proceeding concerning an Indian
child should be responsible for sending notice to the tribe. This propo-
sal would alleviate tardy interventions and transfers, and thus serve
the best interests of the child.

Finally, the "good cause to the contrary" provision, which per-
mits state courts to confound the purposes and policies of the ICWA,
should be deleted from the Act. Instead, the Act should identify those
limited circumstances in which the state may retain jurisdiction over
an Indian child custody proceeding. Under existing law, state courts
have an unchecked temptation to resist transfer of the case to a tribal
court. Precise language regarding notice and transfer would ensure
that changes in court proceedings occur earlier and would avoid un-
timely disruptions.

XII. CONCLUSION

To Indian people, the family is the center of the tribal commu-
nity. For centuries, Indian families have been torn apart by govern-
ment relocation and termination plans, dissolving the Indian identity,
customs, and way of life. Phillip Deere, a Muskogee spiritual leader
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from Oklahoma, describes the history of the Indian family as begin-
ning from a sacred circle.

In our homes is where it begins; at our tables is where it begins. In
ancient times we had room for grandpa; we had a place for our
grandchildren in our houses; we had a complete family circle at
one time, but the system took it away from us by placing our chil-
dren in nurseries, so we could go out and slave for the system,
working every day, man and woman. 17 2

"[T]he Indian people are turning away from the culture which placed
their children in boarding schools, their old people in nursing homes,
and their bravest and strongest in jails or in graves. They are turning
back to the center, to the family, the community."'' 73

In 1978, the same year the ICWA was passed, Indian women
from all over the United States gathered in Rapid City, South Dakota,
to discuss the fate of their families and children. They believed that
the disintegration of the Indian family is attributable to the imposition
of outside forces, such as "sterilization, abuse, theft of Indian children
through white-controlled adoption procedures, and the erosion of the
reservation land base."' 174

Because Indians are dependent on the federal government for a
substantial portion of their legal rights, the federal government must
vehemently defend that trust relationship. The effort begun by the
ICWA in 1978 to preserve the cultural values of tribes and to ensure
that tribal governments have the legal means of protecting their chil-
dren, must continue. The disparate state court decisions under the
Act can be corrected by amending the Act's language to preserve the
tribes' ability to protect their children.

It should be remembered "[t]hat there can be no greater threat to
'essential tribal relations,' and no greater infringement on the right of
the... tribe to govern themselves than to interfere with tribal control
over the custody of their children."'175

Patrice Kunesh-Hartman

172. R. WEYLER, BLOOD OF THE LAND, THE GOVERNMENT AND CORPORATE WAR AGAINST

THE AMERICAN INDIAN MOVEMENT 277 (1982).

173. Id. at 277-78.
174. Id. at 278.
175. Wakefield v. Little Light, 276 Md. 333, 342, 347 A.2d 228, 237-38 (1975).
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