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UNITED STATES DISTRICT COURT

DISTRICT OF ARIZONA

Window Rock Unified School District and 
Pinon Unified School District,

Plaintiffs,

v.

Ann Reeves, Kevin Reeves, Loretta Brutz, 
Mae Y. John, Clarissa Hale, Michael Coonsis; 
Barbara Beall; Richie Nez; Casey Watchman, 
Ben Smith; Peterson Yazzie, Woody Lee, Jerry 
Bodie, Evelyn Meadows, and Jon or Jane Does 
I-V, Current or Former Members of the Navajo 
Nation Labor Commission,

Defendants.

NO. CV 12-08059-PCT-PGR

PLAINTIFFS’ REPLY IN 
SUPPORT OF THEIR MOTION 
FOR SUMMARY JUDGMENT

Defendants err in arguing that there is plausible tribal jurisdiction in this 

circumstance.  Neither the Treaty of 1868, nor the principle of inherent sovereignty, nor 

the Montana exceptions supports their arguments.  It bears repeating that the presumption 

is against tribal jurisdiction over nonmembers; and that Defendants have the burden of 
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2

overcoming that presumption and demonstrating that tribal court jurisdiction exists.  

Plains Commerce Bank v. Long Family Land and Cattle Co., 544 U.S. 316, 330 (2008).  

And once again, it “speaks volumes” that the Supreme Court has “never held that a tribal 

court has jurisdiction over a nonmember defendant.”  Rolling Frito-Lay Sales LP v. 

Stover, 2012 U.S. Dist. LEXIS 9555, *5 (D. Ariz. 2012), citing Nevada v. Hicks, 533 U.S. 

353, 358, n.2 (2001)).  This case is no exception.  Summary judgment for Plaintiffs is 

appropriate.

I. THE TREATY OF 1868 DOES NOT PROVIDE PLAUSIBLE 
JURISDICTION

Defendants err in arguing that tribal jurisdiction exists because the Treaty of 

1868 did not withdraw their power to exclude “officials of state-organized school 

districts” from the reservation.  [Dkt. #31, pp. 3-6, 4, n.1.  See also Dkt. #34, pp. 7-13.]  

The Treaty naturally does not speak to the Navajos’ right to exclude Arizona state 

officials (or political subdivisions) from the reservation, as it was signed forty years 

before Arizona even became a state.  But this is not determinative.  What the Treaty 

establishes is that a state may not assert authority over tribal lands1 or internal affairs.  

Defendants’ own case citations make this point.  See Williams v. Lee, 358 U.S. 217, 221-

22 (1959) (Article II of the Treaty of 1868 means that “the internal affairs of the 

Indians remain[ ] exclusively within the jurisdiction of whatever tribal government 

existed.”)2  Each of the cases the NNLC Defendants cite in the “Treaty of 1868” section 

of their response stands for this proposition: tribes are separate sovereigns with the 

concomitant ability to regulate their internal affairs; and states cannot assert authority

over tribal lands unless Congress has expressly granted that authority.  See, e.g., Williams, 

358 U.S. at 220, 222 (in non-Indian’s collection action against Navajos, the exercise of 

                                             
1  This case is far removed from a state trying to condemn Navajo lands for state 

schools, as the Claimant Defendants assert.  [Dkt. #34, p. 6.]
2  See Organized Village of Kake v. Egan, 369 U.S. 60, 67-68 (1962) (“[I]n 

Williams v. Lee, 358 U.S. 217, 220, 223, we declared that the test of whether a state law 
could be applied on Indian reservations there was whether the application of that law 
would interfere with reservation self-government.”).  
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state court jurisdiction over the Navajo defendants “would undermine the authority of the 

tribal courts over Reservation Affairs”); McClanahan v. Arizona Tax Commission, 411 

U.S. 164, 165 (1973) (state cannot tax income of Indian who lived and worked on 

reservation and whose income was earned entirely on reservation); Donovan v. Navajo 

Forest Products Indus., 692 F.2d 709, 712 (10th Cir. 1982) (OSHA does not apply to 

Indian tribal business owned and operated by Navajo tribe on reservation; in Article II of 

the Treaty, United States Government agreed to leave Navajos alone on their reservation 

to conduct their own affairs with a minimum of interference from non-Indians, and then

only by those expressly authorized to enter upon the reservation.”).3  These cases address 

tribes’ freedom from states’ attempts to exercise jurisdiction in the context of either (a) 

states’ attempts to assert broad authority over tribal lands, or (b) the tribes’ retained power 

to regulate their own internal and social relations.4  

 This case does not involve the state’s attempt to assert broad authority over 

or to control either tribal lands [Dkt. #31, p. 6] or the tribe’s internal affairs (which the 

Supreme Court described as, for example, “enforc[ing] their criminal laws against tribe 

                                             
3  The Tenth Circuit in Donovan did not hold OSHA inapplicable to the tribe on the 

ground that the Treaty protected the tribe’s right to “exclude OSHA officials,” as the 
NNLC Defendants assert.  [Dkt. #31, p. 4.]  The court said that because the employer was 
a tribal business owned and operated by the tribe on the reservation, for the purpose of 
employing Navajo people, providing additional income to the Tribe, and promoting the 
advancement of social, economic and educational goals for the Navajos, 692 F.2d at 710, 
this enterprise constituted the tribe’s “conducting its own affairs” – an endeavor with 
which the United States had agreed in the Treaty not to interfere.  Id. at 712.  

4 The NNLC Defendants state too broadly that the Supreme Court “in Montana
itself” found from a treaty provision similar to the Navajos’ that the “Nation may regulate 
the conduct of non-members on trust land within the Nation.”  [Dkt. #31, p. 5.]  Montana
recognized, from that treaty’s establishment of a reservation for the Crow tribe, the tribe’s 
“authority to control fishing and hunting on those [reservation] lands” – i.e, its freedom 
from broad state regulation over its land.  Montana v. U.S., 450 U.S. 544, 558-59 (1981).  
Holding that the Crow Tribe did not have the power – either under the 1868 Crow Treaty 
or inherent sovereignty principles – to regulate non-Indian fishing and hunting on fee land 
within the reservation, the Court reiterated that “exercise of tribal power beyond what is 
necessary to protect tribal self-government or to control internal relations is inconsistent 
with the dependent status of the tribes,” id. at 564, and that “regulation of hunting and 
fishing by nonmembers of a tribe on lands no longer owned by the tribe bears no clear 
relationship to tribal self-government or internal relations.”  Id. (emphasis added).  
Furthermore, any discussion of tribal authority over non-members must be viewed in light 
of  Nevada v. Hicks, 533 U.S. at 358-60, 363 (2001), which came after Montana.
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members,” “determin[ing] tribe membership,” “regulat[ing] domestic relations among 

tribe members,” or “prescrib[ing] rules for the inheritance of property.”  United States v. 

Wheeler, 435 U.S. 313, 322 (1978)).  Instead, the Navajos are attempting to exercise tribal 

civil jurisdiction over non-members – indeed, not only non-members, but state political 

subdivisions making employment decisions over its own employees while providing 

constitutionally mandated services, at their own expense, on the reservation.  In this 

circumstance, Nevada v. Hicks applies:  “When . . . state interests outside the reservation 

are implicated, States may regulate the activities even of tribe members on tribal land, . . . 

.”  533 U.S. 353, 362 (2001).     

Strong state interests outside the reservation are indeed implicated here.  As 

Plaintiffs’ motion demonstrated, the State must fulfill its constitutional mandate to educate 

all Arizona children and to do so within a “general and uniform” system of public 

education.5  The State also has a substantial interest in ensuring that its School District 

employers – and their employees – are protected by the due process procedures that state 

law and District policy require.6  Equally important is the state interest in ensuring that the 

Districts’ employment decisions, made and reviewed pursuant to Arizona law, remain 

effective, binding, and not subject to potentially conflicting tribal court rulings.7  As this 

case implicates strong state interests outside the reservation, Nevada v. Hicks directs that 

tribal jurisdiction is not plausible.  Certainly it is incorrect to maintain, as Defendants 

have, that tribal jurisdiction is plausible on the ground that “state school districts” are not 

                                             
5  That mandate derives from federal Enabling Act legislation commanding that the 

State’s schools “shall forever remain under the exclusive control of the said State.”
6  District governing boards must “prescribe and enforce policies and procedures 

for the governance of the schools, not inconsistent with law or rules prescribed by the 
state board of education.”  A.R.S. § 15-341(A)(1).  Statutory procedures ensure that a 
certificated teacher or administrator subject to dismissal receives sufficient notice and an 
opportunity to be heard.  A.R.S. § 15-539, 15-543.

7  Again, in a superior court appeal from a termination decision, the employee has 
the burden of proving the board erred.  See Guard v. County of Maricopa, 14 Ariz. App. 
187, 188-89, 481 P.2d 873, 874-75 (1971).  In an NNLC action by an employee alleging 
his or her discharge violated the NPEA, the employer has the burden of proving the 
discharge complied with the NPEA.  See 15 N.N.C. § 611(B).
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specifically named in the Treaty as those who may enter the reservation.8

Even if we were to look narrowly at whom the Navajos can exclude, as 

Defendants argue, rather than whether the conduct at issue involves an assertion of broad 

authority over tribal lands or internal relations, the tribe’s right to exclude state school 

districts from the reservation has been abrogated and  waived.  In Article VI of the Treaty, 

the Navajos specifically agreed not only to the federal provision of educational services 

on the reservation, but also to compel their children to attend school.  Treaty of 1868, art. 

VI, 15 Stat. 667, 669.  In Arizona's federal Enabling Act, Congress specified that the 

State’s schools “shall forever remain under the exclusive control of the said State.”  

Enabling Act, Law of June 20, 1910, ch. 310, § 26, 36 Stat. 5677, 573.  In 1929, Congress 

enacted 45 Stat. 1185, chap. 216, authorizing “the agents and employees of any State to 

enter upon Indian tribal lands, reservations, or allotments therein . . . to enforce 

compulsory school attendance of Indian pupils, as provided by the law of the State, . . . .”  

That statute was amended in 1946 to require tribal council consent before such entry could 

occur.  60 Stat. 962.  But the Navajo Tribal Council did consent.  See Navajo Tribal Code 

Title 10, § 503 (“The Navajo Nation Council consents to the application of state 

compulsory school attendance laws to the Indians of the Navajo Nation and their 

enforcement on Indian lands of the Navajo Nation wherever an established public school 

district lies or extends within the Navajo Nation.”).  “From these federal statutes and their 

implementing regulations, the court concludes that Congress did not intend the federal 

government to be the sole provider of Indian education, nor did it intend federal law to 

                                             
8  United States v. Wheeler, 435 U.S. 313 (1978), further supports this point.  

Wheeler recognized that there are aspects of tribal sovereignty that are withdrawn “by 
implication as a necessary result of their dependent status” – in addition to those that 
might be withdrawn by treaty or statute.  435 U.S. at 323.  In fact, those areas in which 
“such implicit divestiture of sovereignty” have occurred, said the Court, are “those 
involving the relations between an Indian tribe and nonmembers of the tribe.”  Id. at 326.  
See also Oliphant v. Suquamish Indian Tribe, 435 U.S. 191, 208 (1978) (“the tribes’ 
retained powers are not such that they are limited only by specific restrictions in treaties 
or congressional enactments. As the Court of Appeals recognized, Indian tribes are 
prohibited from exercising both those powers of autonomous states that are expressly 
terminated by Congress and those powers ‘inconsistent with their status.’”)    
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preempt state and local obligations to provide educational services for Native Americans.”  

Meyers v. Bd. of Educ. of the San Juan School District, 905 F. Supp. 1544, 1564 (D. Utah 

1995) (citing numerous federal statutes in which Congress established federal standards 

for and assistance to state and local educational programs for Indian education).  As the 

Meyers court stated, “the federal legislation involved in this case does not preclude but 

expressly provides for state involvement in Indian education, and the interests of the state, 

federal and tribal governments involved are identical, namely, the interest in a well-

educated citizenry.”  Id. at 1563, n.21.  For the foregoing reasons, the Treaty’s “power to 

exclude” does not provide plausible tribal jurisdiction.

Finally, both the NNLC and the Claimant Defendants err in arguing that the 

disclaimer in Arizona’s Enabling Act (adopted into its constitution) – of “all right and title 

. . . to all lands lying within said boundaries owned or held by any Indian or Indian tribe” 

– supports tribal jurisdiction here.  [Dkt. #31, p. 5-6; Dkt. #34, pp. 4-6.]  This language 

forever disclaims the state’s proprietary interest in Indian land, not its governmental or 

regulatory authority over that land.  Organized Village of Kake v. Egan, 369 U.S. 60 

(1962).9  But regardless, here the State is not “claiming proprietary rights” to Navajo land 

or trying to “control [tribal] lands,” or even  attempting to assert regulatory authority over 

tribal lands.  Rather, recognizing that they are constitutionally mandated to provide 

educational services on the reservation, and federally directed to enter tribal lands to make 

sure that happens, the School Districts simply want to be able make employment decisions 

over their employees within a general and uniform system of public education under state 

law, as they are required to do, without having those decisions second-guessed, re-

                                             
9  Compare the NNLC Defendants’ cited cases [Dkt. #31, p. 6], most of which 

confirm the tribe’s fishing and/or hunting rights on its land – a right closely connected 
with a proprietary claim to “right and title to lands held by Indian tribes.”  See, e.g., 
United States v. Dion, 476 U.S. 734 (1986) (Endangered Species Act constitutes federal 
abrogation of Indian right to hunt bald and golden eagles on reservation property); White 
Mountain Apache Tribe v. State of Ariz., Game and Fish, 649 F.2d 1274 (9th Cir. 1981) 
(Indian tribe can prevent state from enforcing state hunting and fishing license 
requirements and substantive regulations against non-Indians on a reservation with the 
tribe’s permission).  Cf. Organized Village of Kake v. Egan, 369 U.S. 60 (1962) (the state 
has power to regulate off-reservation fishing by Indians).
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litigated, or undone in tribal court.  In short, the Treaty does not provide plausible tribal 

jurisdiction over the School Districts’ employment decisions.

II. THE “INHERENT POWER TO EXCLUDE” DOES NOT PROVIDE 
PLAUSIBLE TRIBAL JURISDICTION

The NNLC Defendants also err in arguing that Water Wheel Camp 

Recreational Area, Inc. v. LaRance, 642 F.3d 802, 804 (9th Cir. 2011), gives them “broad 

jurisdictional authority” over the School Districts’ employment decisions.  [Dkt. #31, p. 

7.]  The tribes’ inherent power to exclude recognizes tribal jurisdiction over private 

nonmembers conducting business enterprises on the reservation.  See, e.g., Merrion v. 

Jicarilla Apache Tribe, 455 U.S. 130, 141-44 (1982) (Jicarilla tribe had power to tax non-

Indians conducting mining activities on reservation pursuant to contract with the tribe; 

contractual arrangements remain subject to subsequent legislation by the presiding 

sovereign); Montana v. United States, 450 U.S. 544, 557 (1981) (tribe may exclude 

nonmembers from hunting on reservation land or condition permission to hunt by 

charging a fee or establishing limitations); Water Wheel (“where there are no competing 

state interests at play,” tribe had inherent authority to physically evict non-Indians from its 

land, after non-Indians allegedly breached lease with tribe and were trespassing on tribal 

land, operating a business without paying rent or sharing profits); Cardin v. De La Cruz, 

671 F.2d 363, 366 (9th Cir. 1982) (tribe had inherent sovereign power to impose

reasonable health and safety regulations on non-Indian’s reservation business; nonmember 

had entered into consensual relationships with the tribe through commercial dealing, and 

health and safety regulations had direct effect on tribe’s health and welfare); Babbitt Ford, 

Inc. v. The Navajo Tribe, 710 F.2d 587, 592-94 (9th Cir. 1983) (as tribe could have 

excluded auto business from reservation, tribe’s regulations over business’s attempt to 

repossess autos on reservation are valid exercise of tribal power).  

But the “power to exclude” – i.e., the tribe’s status as landowner – is not 

sufficient to create tribal jurisdiction where, as here, state officials are making 

employment decisions in the course of their constitutionally-mandated sovereign duties on 
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the reservation.  See, e.g., Nevada v. Hicks, 533 U.S. 353, 358, 414 (2001) (no tribal 

jurisdiction over suit by tribal member against state game wardens who entered tribal land 

to search member’s home; state’s interest in executing process is considerable, and tribal 

regulation of these state officers is not essential to tribal self-government or internal 

relations).  As the Hicks Court stated, “the existence of tribal ownership is not alone 

enough to support regulatory jurisdiction over nonmembers. . . . When . . . state interests 

outside the reservation are implicated, States may regulate the activities even of tribe 

members on tribal land.”  Id. at 360, 362.  The Water Wheel court specifically 

acknowledged this exception to the “inherent authority to exclude” – that is, where the 

state has a “considerable interest” in coming onto tribal land, and where land ownership is 

not dispositive.  642 F.3d at 809.

This exception applies with force here.  First, federal courts have recognized 

the important state interests involved in both a state’s ability to provide general and 

uniform public schools, and in a political subdivision’s employment decisions over its 

employees.  See Glacier County School District No. 50 v. Galbreath, 47 F. Supp. 2d 1167, 

1171-72 (D. Mont. 1997) (once enrolled in the State of Montana’s public school system, 

tribal members must comply with the procedures established by state law to resolve any 

resulting grievance or dispute); State of Montana Dep’t of Transp. v. King, 191 F.3d 1108, 

1114-15 (9th Cir. 1999) (no colorable tribal jurisdiction to regulate State’s employment 

practices in performing construction work on a state highway crossing the reservation; 

State’s activity on highway was within the “scope of the purpose of the right of way as 

well as the State’s sovereign duty.”); MacArthur v. San Juan County, 497 F.3d 1057, 

1074-75 (10th Cir. 2007) (no plausible tribal jurisdiction over Utah political subdivision’s 

employment decisions as to tribal members; relationships were part and parcel of

District’s duty to provide medical services to residents of San Juan County).10  Nor do the 
                                             

10  While the state actors were on fee land in MacArthur, as the NNLC Defendants 
note [Dkt. #31, p. 8, n.4], this is not determinative here.  The MacArthur court was more 
interested in the fact that the case involved “the activities of a nonmember of the tribe 
when the regulated entity is another independent sovereign acting in its governmental 
capacity,” 497 F.3d at 1060, than the fact that the health center was located on fee land 
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School Districts’ employment decisions impair the tribe’s right to self-government.  

Meyers v. Bd. of Educ. of the San Juan Sch. Dist., 950 F. Supp. 1544, 1563 (D. Utah 

1995) (“The provision of such services does not impose any ‘additional burden’ on those 

on the reservation but benefits them. It does not interfere with but is in accordance with 

federal policy, which is to see that Indians receive proper education. And it is justified by 

the benefits the state receives from a better-educated populace.”).11  [And the Hicks Court 

was able to rule that important state interests supported the State’s authority to enter the 

reservation without requiring the State to exhaust its remedies.  533 U.S. at 369.]  

Second, land ownership is not dispositive here.  Other than stating that the 

School Districts “used the leases to create schools on tribal lands,” and that the Claimant 

Defendants “were employed at those schools,” Defendants do not explain how or why 

land ownership would be dispositive over the issue of the School Districts’ employment 

decisions.  [Dkt. #34, p. 14; Dkt. #31, p. 8.]  Indeed Defendants do not suggest that the 

status of the land impacts the School Districts’ employment decisions all.  It does not.  

This case does not involve encroachment upon tribal land, damage to tribal land, 

interference with the use of tribal land, or any other effect upon tribal land that might 

prove dispositive.  The principle of inherent sovereignty under Water Wheel does not 

provide plausible jurisdiction. 

                                                                                                                                                  
within the reservation.  Id. at 1069: “The notion that Montana’s applicability turns, in part, 
on whether the regulated activity took place on non-Indian land was finally put to rest in 
Hicks,” and at 1074: “The employment relationships at issue were entered into exclusively 
in SJHSD’s governmental capacity, and those relationships were part and parcel of 
SJHSD’s duty to provide medical services to residents of San Juan County.”  

11  This distinguishes the Claimants’ cited case, Arizona ex rel. Merrill v. Turtle, 
413 F.2d 683 (9th Cir. 1969).  [Dkt. #34, pp. 11-12.]  There, Arizona sought extradition to 
Oklahoma of a reservation Indian who had committed a felony in Oklahoma.  Instead, the 
Navajo tribal court released him, as Navajo law did not allow extradition to Oklahoma.  
Arizona then tried to forcibly seize him on the reservation.  The court rejected this, stating 
that “control of the extradition process” has an “essential and intimate” relationship with 
the right of self-government.  Id. at 685-86.  The case dealt with Article I of the Treaty, 
not Article II.  
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III. TRIBAL JURISDICTION IS LACKING UNDER MONTANA

A. Tribal jurisdiction is not plausible under the first Montana exception.

This Court already ruled in Yellowhair that regardless of School Districts’ 

leases or employment contracts, the Districts’ presence on tribal property is not the kind 

of “consensual relationship” that falls within Montana’s first exception.  Red Mesa 

Unified School Dist. v. Yellowhair, 2010 U.S. Dist. LEXIS 104276, *16 (D. Ariz. 2010):

[T]here is a fundamental difference for tribal jurisdictional 
purposes between governmental actors constitutionally man-
dated to enter tribal lands to fulfill a governmental obligation 
and private actors operating commercial enterprises on tribal 
lands and that the former is not the kind of consensual 
relationship that subjects a nonmember to tribal jurisdiction 
over decisions unrelated to the tribal land. Even if the 
consensual relationship exception were to extend under some 
circumstances to state actors based on the existence of a state-
tribe contract, an issue not resolved in Hicks, the defendants 
have not persuaded the Court that the first Montana exception 
can properly be extended to reach the actions here of Red 
Mesa and Cedar, regardless of their status as tribal lessees,
since both made the employment decisions at issue while 
operating in their governmental capacities pursuant to their 
state constitutionally-imposed mandate to operate a public 
school system within the reservation boundaries.

(emphasis added).  This ruling, which all Defendants fail to mention [Dkt. #31, pp. 10-11; 

Dkt. #34, p. 14], disposes of the issue.  

Even if the Districts’ leases were part of the equation, however, Defendants 

err in arguing that a finding of no tribal jurisdiction would result in a “failure of 

consideration for the leases” on the ground that the Window Rock USD agreed in them to 

abide by Navajo law.  [Dkt. #31, p. 11; Dkt. #34, p. 14-15.]12  The Window Rock USD 

lease provision states that the District’s agreement to abide by Navajo law shall not “affect 

the rights and obligations of Lessee as an Arizona public school district under applicable 

laws of the State of Arizona.”  [Dkt. #12-2, ¶ 16; #12-3, ¶ 16.]  As is noted above, the 

District’s obligations under state law include providing a public school system that is 

“general and uniform,” and abiding by the legislature’s statutory procedures for making 

                                             
12  The Pinon lease does not contain a promise to abide by Navajo law.  [Dkt. #12-

4.]
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and reviewing employment decisions.13  And the District’s rights include the right to the 

protection of the due process procedures that state law and District policy mandate, the 

right to have its employees exhaust their state law administrative remedies, and the right 

to the state law burden of proof on appeal (which is placed on the employee, not the

employer).  As is noted above and in Plaintiffs’ motion, the application of Navajo law and 

the exercise of tribal jurisdiction over the District’s employment decisions would do more 

than affect these rights and obligations – it would obliterate them.  In short, Defendants 

err in suggesting that the Window Rock USD lease implicitly or explicitly agrees to tribal 

court jurisdiction in this case.  [Dkt. #31, pp. 10-11; Dkt. #34, p. 14.]14

B. Jurisdiction is not plausible under Montana’s second exception.

The NNLC Defendants argue that this Court cannot agree with Plaintiffs 

that Montana’s second exception is inapplicable, without tribal court findings on “the 

demographics of the district, which may show that the districts serve almost exclusively 

Navajo students, employ a significant number of Navajos, and that both school boards are 

made up of Navajo members” [Dkt. #31, p. 13], and without “facts on the history of 

arrangements made between the Nation and the Districts [which] may show the Nation 

has strongly asserted the application of the NPEA to the districts, and that they consented 

to the application of the NPEA through the negotiated lease provisions and other 

arrangements.”  These facts, they say, could show that the tribe’s inability to hear 

“complaints by Navajos arising from employment decisions of Navajos on Navajo land” 

is catastrophic to the Nation’s self-government (omitting, of course, the fact that the 

employment decisions are being made by the political subdivision School Districts).  [Dkt. 

#31, p. 14.]  

                                             
13  This is in addition to the federal Enabling Act command that the State’s schools 

“shall forever remain under the exclusive control of the said State.”
14  In fact, if the Court wanted to look at contractual provisions (which Plaintiffs 

believe is not necessary, as the Court recognized in Red Mesa), all of the Claimants in 
their employment contracts agreed to be governed by Arizona law; and some agreed to the 
state court’s exclusive jurisdiction over any and all matters arising out of the contracts.  
[Dkt. #22-1, pp. 2-5, 51; Dkt. #22-2, pp. 2, 20, 22.]
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Defendants are incorrect.  First, Plaintiffs cited many cases in which federal 

courts have found no plausible tribal jurisdiction without tribal court factual findings.  

[Dkt. #27, p. 11, n.10.]  Defendants argue that these cases arose under different factual 

scenarios, but this makes Plaintiffs’ point:  many courts have been well able to determine, 

without tribal court findings, whether state conduct will or will not be catastrophic to the 

tribe’s ability to regulate its own internal and social relations.  Indeed, the Supreme Court 

did so in Nevada v. Hicks, the case that most closely parallels this one.  

Second, the facts Defendants seek to establish will not make their case for 

plausible jurisdiction under Montana’s second exception.15  Even if we assume most of 

the students and teachers in these Districts are Navajo, and that Navajos comprise most of 

the school boards, this does not establish that the School Districts’ employment decisions 

will catastrophically imperil the subsistence of the tribal community.16  A state political 

subdivision’s decision to terminate or not promote an employee (who might or might not 

be Navajo, as this case demonstrates), done in compliance with state law – under the same 

procedures applied to every other school district in the State, and giving the employee the 

same full measure of due process rights enjoyed by every other school district employee 

in the State – simply does not strike at the heart of tribal self-governance.  It strikes at the 

school district’s ability to fulfill (a) the federal Enabling Act’s command that schools 

“shall forever remain under the exclusive control of the said State,” and (b) its 

constitutional mandate to provide a general and uniform public school system in 

accordance with state law to all citizens, including those on the reservations.  As such, this 

is not so much a case about Navajos having a right to be governed by their own laws, as 

the Claimants argue [Dkt. #34, p.9], as it is about the Districts’ obligations to fulfill the 

command of the federal Enabling Act, the mandate of the Arizona constitution, and the 
                                             

15  Defendants have not suggested that factual findings are needed on their Treaty 
or inherent sovereignty arguments.  They confine this argument to Montana’s second 
exception.  [Dkt. #31, p. 12-13; Dkt. #34, p. 15-17.]  

16  The NNLC Defendants complain that the Plains Commerce Bank “catastrophic 
circumstances” test is vague [Dkt. #31, p. 12], but as is noted above, many federal courts 
have been able to rule on this issue without trouble and without exhaustion.  
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requirements of state law.17

The NNLC Defendants finally err in arguing that they might be able to show 

plausible tribal jurisdiction under Montana’s second exception by showing the tribe has 

“strongly asserted the application of the NPEA to the districts.”  [Dkt. #31, pp. 13-14.]  

No matter how fervent, the tribe’s assertion that the NPEA applies to school districts on 

the reservation does not demonstrate that the Districts’ employment decisions will directly 

imperil the subsistence of the tribal community.18   

IV. SUMMARY JUDGMENT IS NOT PREMATURE

For the reasons stated above, even though Defendants bear the burden of 

                                             
17  The Claimant Defendants’ argument that the Navajos are suffering from

rampant unemployment, and that the NPEA was designed to ameliorate this problem, does 
not change the analysis.  [Dkt. #34, pp. 3-4, 15-17.]  Montana’s second exception is 
interpreted much more narrowly to require that the conduct at issue directly threatens and 
is catastrophic to tribal self-government.  Philip Morris USA, Inc. v. King Mountain 
Tobacco Co., 569 F.3d 932, 943 (9th Cir. 2009); Montana Dep’t of Transp. v. King, 191 
F.3d 1108 (9th Cir. 1999) (“We also recognize, as King argues, that the welfare of the 
Community is harmed by the very high levels of unemployment on the reservation. The 
Court in Strate, however, stated that the second Montana exception must be narrowly 
applied.”).  The exception does not broadly permit the exercise of civil authority wherever 
it might be considered necessary to self-government. Atkinson Trading Co. v. Shirley, 532 
U.S. 645, 657 n.12 (2001).  Indeed, under the Claimants’ analysis, the second exception 
would swallow the rule because virtually every act that occurs on the reservation could be 
argued to have some political, economic, health or welfare ramification to the tribe.  “The 
exception was not meant to be read so broadly.”  County of Lewis v. Allen, 163 F.3d 509, 
515-16 (9th Cir. 1998) (“The exception must be read to ‘sufficiently protect Indian tribes 
while at the same time avoiding undue interference with state sovereignty.’”).  Equally 
unavailing is the Claimants’ (unsupported) assertion that the Navajo Claimants “derive 
their income wholly from reservation sources.”  [Dkt. #34, p. 8.]  While a hopeful District 
employee could certainly derive his or her income from reservation sources, this case does 
not implicate those sources.  District employees – which this case is about – derive their 
income from the political subdivision districts..

18  The NNLC Defendants’ final assertion – that they might show the Districts 
“consented to the application of the NPEA through the negotiated lease provisions and 
other arrangements” – appears to relate to Montana’s first exception rather than the 
second.  [Dkt. #31, p. 14.]  But the assertion ignores this Court’s ruling in Red Mesa, that 
the School District leases make no difference to the outcome given that the Districts are  
carrying out their constitutionally mandated obligations.  But even if the leases mattered, 
employment decisions do not arise out of the Districts’ leases, and thus do not result in 
tribal jurisdiction.  See Philip Morris, 569 F.3d at 941 (“The mere fact that a nonmember 
has some consensual commercial contacts with a tribe does not mean that the tribe has 
jurisdiction over all suits involving that non-member, or even over all such suits that arise 
within the reservation; the suit must also arise out of those consensual contacts.”).  
Finally, if contracts mattered in this case, it would be the Claimants’ employment 
contracts, all of which provide that they will be governed by Arizona law.
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showing that jurisdiction is only “plausible,” and not definitive, this does not make 

summary judgment premature.  Again, the key facts are undisputed:  (a) the status of the 

School Districts as nonmembers and political subdivisions providing a constitutionally 

mandated public education on the reservation at State expense; (b) the State’s 

“considerable interest” in entering onto tribal land for that purpose; (c) the type of conduct 

at issue here (employment decisions over District employees); and (d) the fact that land 

ownership is not dispositive of – or even related to – these decisions.  From these 

undisputed facts, the Court can certainly decide whether the Districts’ employment 

decisions strike at the heart of tribal self-governance.  In Plaintiffs’ view, given that this 

case does not involve a state attempt to assert broad authority over or to control either 

tribal lands or the tribe’s internal affairs; that this case does not involve state 

encroachment upon tribal land, damage to tribal land, interference with the use of tribal 

land, or any other effect upon tribal land that might prove dispositive; that significant state 

interests outside the reservation are implicated; and that the foregoing facts are 

undisputed, jurisdiction is not plausible.  Summary judgment for Plaintiffs is appropriate.  

CONCLUSION

Plaintiffs respectfully request the Court to deny Defendants’ motion to 

dismiss, deny the motion for Rule 56(f) relief, and to grant them summary judgment.

RESPECTFULLY SUBMITTED this 23rd day of August, 2012.

JONES, SKELTON & HOCHULI, P.L.C.

By __/s/ Eileen Dennis GilBride___________ 
Georgia A. Staton 
Eileen Dennis GilBride
2901 North Central Avenue, Suite 800
Phoenix, Arizona  85012

Patrice M. Horstman
HUFFORD, HORSTMAN, MONGINI,
PARNELL & TUCKER, P.C.
120 N. Beaver Street, Post Office Box B
Flagstaff, Arizona 86002

Attorneys for Plaintiffs Window Rock 
Unified School District and Pinon Unified 
School District
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same day to:

Hon. Paul G. Rosenblatt
United States District Court
Sandra Day O'Connor U.S. Courthouse
401 W. Washington Street, SPC 56, Suite 621
Phoenix, Arizona 85003-2156

David R. Jordan, Esq.
THE LAW OFFICES OF DAVID R. JORDAN
309 E. Nizhoni Blvd.
P. O. Box 840
Gallup, New Mexico  87503-0840
Attorney for Defendants Reeves, Reeves, 
Brutz, John, Hale, Coonsis, and Beall

Paul W. Spruhan, Esq.
NAVAJO NATION DEP’T OF JUSTICE
Post Office Drawer 2010
Window Rock, Arizona  86515-2010
Attorney for Navajo Nation Labor Commission Defendants

/s/ Gracie A. Graham
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