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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF CALIFORNIA

Pauma Band of Luiseno Mission
Indians of the Pauma & Yuima
Reservation, a/k/a Pauma Luiseno
Band of Mission Indians
a/k/a
Pauma Band of Mission Indians,

Plaintiff,

CASE NO. 09cv1955-CAB (MDD)

ORDER GRANTING IN PART
AND DENYING IN PART THE
PARTIES’ CROSS-MOTIONS
FOR SUMMARY JUDGMENT
[Doc. Nos. 197, 217-13]

vs.

State of California , et al.,

Defendants.
Presently before the Court are cross-motions for summary judgment.  [See Doc.

Nos. 197, 217-13].  On November 30, 2012, the Court heard oral argument on the

pending cross-motions.  Upon consideration of the briefing and argument of counsel,

the cross-motions are GRANTED IN PART AND DENIED IN PART as follows.

Plaintiff Pauma Band of Mission Indians (“Pauma”) moves the Court for an

order granting summary judgment in its favor on eleven claims in the First Amended

Complaint. [Doc. No. 130, “FAC”.]   Defendants cross-move for summary judgment1

The claims that are the subject of Pauma’s motion are identified and numbered in the1

FAC as follows: (5) 2004 Compact Fees Used for Non-Gaming Purposes are in Bad Faith/Violation
of IGRA; (6) 2004 Compact Fees Constitute an Illegal Tax in Bad Faith/Violation of IGRA; (7) Breach
of Fiduciary Duty – Duty of Care; (8) Breach of Fiduciary Duty – Duty to Apply to a Court for
Instructions; (9) Breach of Fiduciary Duty – Duty of Loyalty; (10) Misrepresentation – Restatement
and General Principles of Federal Contract Law; (13) Mutual Mistake – Restatement and General
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as to the entirety of the FAC.2

Over a decade ago, Pauma and the State of California entered into a Tribal-State

Gaming Compact (the “1999 Compact”) under which Pauma received a certain number

of licenses to operate gaming devices at its casino.  Several of the claims at issue arise

from Defendants’ alleged breaches of fiduciary duties owed to Pauma under the 1999

Compact in interpreting its provisions concerning the number of gaming devices

available to compacted tribes.  Pauma alleges that, as a result of the State’s

unreasonable and erroneous interpretation of the 1999 Compact, the State told Pauma

there were no more available gaming device licenses (when, in reality, there were

thousands still available).  This caused Pauma to enter into an amended compact in

2004 (the “2004 Amendment”).  Pauma thus seeks to rescind or reform the 2004

Amendment based on mistake, misrepresentation, failure of consideration,

unconscionability, or because its revenue sharing provisions violate the Indian Gaming

Regulatory Act.

As set forth below, the Court finds that Defendants  did not owe Pauma any3

fiduciary duties that give rise to fiduciary liability with respect to their calculation of

the maximum number of machines that all compacted tribes in the aggregate could

license under the terms of the 1999 Compact.  As such, Pauma’s motion is DENIED

and Defendants’ motion is GRANTED with respect to Claims 7-9 and 17.

However, the Court GRANTS IN PART Pauma’s motion and DENIES

Principles of Federal Contract Law; (14) Unilateral Mistake – Restatement and General Principles of
Federal Contract Law; (15) Failure of Consideration – State Law; (16) Unconscionability – 
Restatement and General Principles of Federal Contract Law / State Law; and (17) Constructive Fraud
– State Law.

Therefore, in addition to the claims addressed in Pauma’s motion, Defendants also2

cross-move on the claims identified and numbered in the FAC as follows: (1) Mutual Mistake of Fact
– State Law; (2) Unilateral Mistake of Fact – State Law; (3) Mutual Mistake of Law – State Law; (4)
Unilateral Mistake of Law – State Law; (11) Negligent Misrepresentation – State Law; (12) Violation
of the Contracts Clause – U.S. Constitution art. 1, § 10.

Defendants are the State of California, the California Gambling Control Commission,3

and the Office of the Governor, which are collectively referred to herein as the “State” or
“Defendants”.
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Defendants’ motion with respect to Claim 10 for misrepresentation under the

Restatement (Second) of Contracts (the “Restatement”) and general principles of

federal contract law.  As explained below, Pauma is entitled to complete rescission of

the 2004 Amendment based on Defendants’ misrepresentations concerning the number

of machines that all compacted tribes in the aggregate could license under the 1999

Compact.

The Court rejects Defendants’ argument that Pauma’s claims cannot survive

summary judgment because they are based upon a retroactive application of Ninth

Circuit’s opinion in  Cachil Dehe Band of Wintun Indians v. State, 618 F.3d 1066 (9th

Cir. 2010) (“Colusa II”) that: (1) the State erred when it calculated a cap of 32,151

gaming device licenses under the terms of the 1999 Compact; and (2) the actual cap on

licenses under the 1999 Compact was 40,201.  For the reasons stated herein, the Court

applies Colusa II retroactively.  

Before the filing of the instant motions, the Court granted the parties leave to

conduct discovery on, inter alia, facts relevant to Defendants’ statute of limitations

defense – i.e., when and what Pauma knew or could have known about the available

number of gaming device licenses before Pauma entered into the 2004 Amendment

with the State.  [Doc. No. 182.]  Defendants failed to address the Court’s issue of

primary concern, which was whether the statutes of limitation had run on Pauma’s

claims.  Despite the disregard of the Court’s direction on this issue, the State concedes

that it is proper for the Court to address its statute of limitations defense.  For the

reasons stated herein, Defendants’ affirmative defenses based on statute of limitations

grounds are DENIED.

Finally, for the claims that the Court declines to address on the merits, the

parties’ cross-motions are denied without prejudice.

I. FACTUAL BACKGROUND

Tribal-State gaming compacts are the mechanism that gives the State a voice in

the civil regulation of class III gaming on tribal lands, pursuant to the Indian Gaming
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Regulatory Act of 1988 (“IGRA”).  This action concerns disputes over the 1999

Compact and the 2004 Amendment between the State of California and Pauma.  Pauma

seeks rescission or reformation of the 2004 Amendment.4

Pauma entered into the 1999 Compact on April 27, 2000,  approximately seven5

months after the California Legislature ratified materially identical compacts entered

into between the State and approximately fifty-seven other Indian tribes.  Cal. Gov’t

Code § 12012.25(a) & (b).  Most of the other 1999 Compact Tribes executed the

agreement on September 10, 1999, following months of negotiations between the State

and the tribes.   Id. § 12012.25(a).  Pauma was not a part of these negotiations, and the6

California Gambling Control Commission (the “CGCC”) was not in existence when

the Compacts became effective.

An earlier model gaming compact (approved as part of Proposition 5 by the

State’s voters, but never made operative) was considered an important foundation for

compact negotiations. The revenue sharing concept between the Compact Tribes and

the State embodied in the Proposition 5 model compact was incorporated into the 1999

Compact as a mutually beneficial concept.  [Doc. No. 217-1, Ex. A at 14 (the tribes

“agreed to provide the State, on a sovereign-to-sovereign basis, a portion of its revenue

from Gaming Devices”).]   The concept was intended to help protect the forthcoming7

tribal monopoly over class III gaming in California and provide the State with the

The background context for the 1999 Compact is set out in the Ninth Circuit’s opinion4

in Colusa II.

Pauma’s 1999 Compact became effective upon notice of its approval in the Federal5

Register on October 19, 2000. 

“Compact Tribes” collectively refers to the tribes that separately entered into 19996

Compacts with the State of California. [See Doc. No. 217-1, Ex. A at 18.] “Federally-recognized tribes
that [were] operating fewer than 350 Gaming Devices are ‘Non-Compact Tribes.’” [Id.] Thus, under
the 1999 Compact definition,“Non-Compact Tribes” included both uncompacted tribes and “Compact
Tribes” operating less than 350 devices.

The Court’s citations to Defendants’ exhibits refer to the ECF-generated page numbers,7

whereas citations to Pauma’s exhibits refer to the “P__” page citations contained in the Court’s
courtesy copies.  Courtesy copies should be printed from the docket per the undersigned’s chambers
rules.
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benefits of a significant revenue stream while limiting the growth of gaming.

Within the 1999 Compact, the Compact Tribes also agreed to revenue sharing

with each non-gaming tribe and tribe operating fewer than 350 gaming devices (i.e.,

“Non-Compact Tribes”).  Under agreed upon conditions, Compact Tribes acquiring

gaming licences would have to pay fees and make quarterly contributions to a trust

fund, called the Revenue Sharing Trust Fund (“RSTF”).  Once the CGCC became

operational,  the RSTF was administered by the CGCC, and its funds were distributed8

to “Non-Compact Tribes.”  As laid out in the 1999 Compact:

The Revenue Sharing Trust Fund is a fund created by the

Legislature and administered by the California Gambling Control

Commission, as Trustee, for the receipt, deposition, and distribution of

monies paid pursuant to this Section 4.3.2.

* * * *

[The Compact Tribes agree] . . . that each Non-Compact Tribe in

the state shall receive the sum of $1.1 million per year. In the event there

are insufficient monies in the [RSTF] to pay $1.1 million per year to each

Non-Compact Tribe, any available monies in that Fund shall be

distributed to Non-Compact Tribes in equal shares.  The Commission

shall serve as the trustee of the [RSTF]. The Commission shall have no

discretion with respect to the use or disbursement of the trust funds. Its

sole authority shall be to serve as a depository of the trust funds and to

disburse them . . . to Non-Compact Tribes.

[Doc. No. 197-4, Exs. 5 & 24 at § 4.3.2 (a)(ii), § 4.3.2.1(a), 4.3.2.1(b).] 

The 1999 Compact authorized the Compact Tribes to operate a base number of

gaming devices (also referred to as machines or slot machines) without having to seek

licenses from the State to do so.  However, to operate additional devices beyond the

base number, Compact Tribes would need to participate in the competitive communal

The evidence suggests that the CGCC became operational in 2001.8
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license draw process outlined in the 1999 Compact.  These licenses would be drawn

from a single license pool (the “Pool”) based on predetermined priorities and

conditions.  Under the terms of the 1999 Compact, there was a maximum number of

devices that all Compact Tribes in the aggregate could license from the Pool.

Pauma was a non-gaming tribe prior to entering into the 1999 Compact. [Doc.

No. 217-1, Ex. A at 13.]  Once the 1999 Compact became effective, Pauma could

establish a class III gaming facility on its lands and could conceivably operate up to

2000 slot machines under the terms of the 1999 Compact.  See Cal. Const. art. IV,

§ 19(f).

 Initially, and prior to the CGCC becoming operational, certain Compact Tribes,

including Pauma, hired the firm of Sides Accountancy to administer the device draws

under the 1999 Compact.  [See Doc. No. 203, Ex. 26 at P104-05; Doc. No. 217-2, Ex.

K at 53.]  

Pauma opened Casino Pauma in San Diego in May 2001.  [Doc. No. 217-7, Ex.

GG at 48.]  By that time, Pauma was authorized under the 1999 Compact to operate

850 devices.  This number comprised of a base number of 350 devices (which could

be operated without the need to obtain licenses), plus 500 device licenses it acquired

in May 2000 from the Pool through Sides’ draw process.  [See Doc. No. 204, Ex. 29

at P112; id., Ex. 32 at P116.] 

The State caused Sides to step down in 2001 after learning that Sides limited its

responsibilities to ensuring gaming devices were properly allocated according to the

predetermined priorities set forth in the 1999 Compact.  In other words, Sides never

accepted the responsibility of calculating the size of the Pool, or of ensuring that the

allocation of licenses did not exceed the available number of licenses in the Pool.  [See,

e.g., Doc. No. 205, Ex. 45 at P148; 217-3, Ex. M at 41 (“no statewide limit was

imposed . . . [Sides] awarded as many putative gaming device licenses as were

requested”).]

On March 13, 2001, Governor Davis issued Executive Order D-31-01, affirming
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that the 1999 Compact designated the CGCC as “trustee of the [RSTF]” and that the

parties’ intent was for the CGCC to collect fees remitted for device licenses from 1999

Compact Tribes to distribute to Non-Compact Tribes.  [Doc. No. 217-7, Ex. MM at 86.] 

Accordingly, Governor Davis authorized the CGCC to distribute RSTF monies in

accordance with Cal. Gov’t Code § 12012.75, administer the license draw process

under 1999 Compact section 4.3.2.2(a)(3) and enforce the provisions of sections

4.3.2.2(a)(1) through (3) and (e).  [Id.]  Executive Order D-31-01 directed the CGCC

to ensure that the allocation of devices among gaming tribes did not exceed the number

provided in the 1999 Compact.  [Id.]

Thus, by March 2001, the 1999 Compact required each Compact Tribe to

provide the State with notice of its request to participate in license draws.  [Id.; Doc.

No. 197-4, Exs. 5 & 24 at § 4.3.2.2(a)(3)(vi).]  Further, the 1999 Compact required that

the State keep confidential all information and documents received from Compact

Tribes, including “any documents compiled from such documents or from information

received from the Tribe.” [Doc. No. 217-1, Ex. A at 34, § 7.4.3(b)(I).]  

Prior to Pauma entering into the 1999 Compact, differences of opinion arose

concerning the aggregate number of gaming devices authorized statewide in addition

to those already in operation as of September 1, 1999 – in other words, the size of the

Pool.  [See Doc. No. 217-2, Exs. D, E, F, K at 53; Doc. No. 217-3, Exs. L at 12-13 &

29, M at 42-46; Doc. No. 217-10, Ex. ZZ at 4.] 

In lieu of stating a fixed aggregate figure, the 1999 Compact sets forth an

intricate formula to determine the size of the Pool. The relevant portion of the Pool

section reads:

Sect. 4.3.2.2. Allocation of Licenses.

(a) The Tribe, along with all other Compact Tribes, may acquire licenses

to use Gaming Devices in excess of the number they are authorized to use

under Sec. 4.3.1, but in no event may the Tribe operate more than 2,000

Gaming Devices, on the following terms, conditions, and priorities:

- 7 - 09cv1955
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(1) The maximum number of machines that all Compact Tribes in the

aggregate may license pursuant to this Section shall be a sum equal to 350

multiplied by the number of Non-Compact tribes as of September 1, 1999,

plus the difference between 350 and the lesser number authorized under

Section 4.3.1. [(the “lesser number” is either the number of gaming

devices operated by the Tribe on September 1, 1999 or 350, whichever

number is smaller)].

[Doc. No. 217-1 at 19 (emphasis added).]  The “lesser number” variable of the Pool

formula requires knowledge of confidential information regarding each Compact

Tribe’s device count to which the State was contractually bound not to disclose.  [See,

e.g., Doc. No. 197-4, Ex. 27 at P108; id., Ex. 39 at P134; Doc. No. 217-1, Ex. A at 20

& 34 (“The State . . . will exercise utmost care in the preservation of the confidentiality.

. . . will consult with representatives of the Tribe prior to disclosure”).]

Following the Executive Order, and the State’s increased responsibilities with

respect to the Pool, a series of eight meetings were held throughout California between

CGCC representatives and Compact Tribes during February and March 2002.  Four of

the eight meetings sought to obtain tribal perspectives regarding “licensing issues”

under the 1999 Compact in connection with the CGCC’s administration of the license

draw process.  [Doc. No. 217-2, Ex. K at 54; Doc. No. 217-3, Ex. L at 14.]  A lawyer

representing Pauma attended the “Gaming Device License Meeting” held in San Diego

on March 19, 2002. [Doc. No. 217-8 at 40, 42.]  There is evidence that this meeting

discussed “the reasoning underlying varying interpretations” of the number of licenses

allowed under the 1999 Compact.  Among the Pool formula interpretations was a

calculation performed by Retired Ninth Circuit Judge William Norris, who served as

the State’s chief negotiator during the 1999 compact negotiations.  This calculation, as

well as an “analysis offered by other Tribes concerning the number of gaming devices
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permitted by the Compact,” appears to have been discussed at the meeting.   [Id.; Doc.9

No. 217-2, Ex. K at 54; Doc. No. 217-3, Ex. L at 14 & 29.]  The evidence further

suggests that a focus of this meeting was a discussion of the ramifications of the Sides

licensing process, including whether to ratify Sides’ license draws.   At that time, the10

State believed that the number of licenses issued by Sides (26,915) exceeded the Pool’s

initial supply (calculated by the State to be 15,400, as stated in a May 2000 letter by

William Norris).   [See Doc. No. 217-3, Ex. L at 11-29.]11

In May 2002, CGCC staff issued a report as part of its meeting minutes

acknowledging the existence of “differing interpretations” of section 4.3.2.2 of the

1999 Compact.  The report also stated throughout that the language of section 4.3.2.2

was “ambiguous.”  [Doc. No. 217-2, Ex. K at 50-67.]  The report did not examine the

Pool formula.  The evidence suggests that this report, which was incorporated in CGCC

meeting minutes from May 29, 2002, was somehow “published” in June 2002.  [Id.] 

At the CGCC’s June 12, 2002 meeting, the State again discussed differing

interpretations of the Pool size and its staff’s recommendation as to how to interpret

ambiguities.  The report did not examine the Pool formula.  Rather, the report

addressed how the State should deal with ambiguities in the 1999 Compact.  The report

recommended that the State not interpret ambiguities under the Indian canon of

construction, that the State should not view itself to be the Compact’s drafter so as to

construe ambiguities against itself, and that the State should not view itself be a

In the end, the State did not adopt the Norris calculation.9

 At a later date, the State ratified the licenses issued by Sides, including the licenses that10

Sides issued to Pauma.  [See Doc. No. 217-3, Ex. L at 8.]

A letter written by William Norris in May 2000 was relied on by the State as11

establishing an initial Pool size of 15,400 licenses that could increase in size by a vaguely quantified
amount (by more than 8,050, but less than 13,650) depending on whether “Non-Compact Tribes”
elected to place some or all of the eligible devices from their machine allotment into the Pool.  Any
devices operated by the “Non-Compact Tribes” as of September 1, 1999 were not eligible for
placement in the Pool.  The remaining devices, not in excess of the initial 350 machine allotment for
“Non-Compact Tribes,” constituted eligible devices.  So, according to the analysis contained in the
Norris letter, tribes that did not have any devices as of September 1, 1999, for example, could elect
to place up to 350 licenses into the Pool.  [Doc. No. 200, Ex. 15.]  The State did not adopt this
analysis, but it helps explain why the Norris calculation of 15,400 is so low.
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traditional trustee so as to construe ambiguities in favor of tribes.  [Doc. No. 217-3, Ex.

L at 14-16.]  There is no evidence of when the State first published this information on

its website, or otherwise.

The transparency of the license draw process also was addressed at the June 12

meeting.  The State agreed that tribes who participated in a draw would be given

“access to all relevant information used by the Commission staff in preparing its

recommendation relating to that draw” “for the purpose of applying the priorities” of

the Compact.  [See id., Exs. L at 27-28 & M at 35-36 (“unanimously adopting”

recommendation that tribes applying for gaming device licenses be given “access to all

relevant information. . .relating to that draw”); Doc. No. 217-4, Ex. Q at 52 (6/19/02:

“Tribes have access to information used in draw”).]  Neither party has clarified what

information constituted “all relevant information,” but the evidence suggests that it

included the number of gaming device licenses each tribe requested, the priority tier

assigned to each requesting tribe, the number of gaming device licenses available, and

the number of licenses that became available as a result of canceled licenses.  [Id.; Doc.

No. 217-3, Ex. N at 65-66.]  There is no evidence that the Pool size or the inputs for

its formula were included with this “relevant information,” or that the access to

information afforded to participating tribes was also given to nonparticipating tribes.

The CGCC’s next meeting occurred on June 19, 2002.  For purposes of that

“June 19, 2002 Hearing,” the CGCC tasked its staff (for the first time) to formulate and

present its recommendation to the CGCC on the calculation on the statewide limit on

gaming device licenses.  [Doc. No. 219-2, Ex. K at 48; Doc. No. 217-3, Exs. L at 8 &

M at 40.]  The staff generated a report.  This report was discussed at the meeting and

incorporated into the CGCC’s June 19 meeting minutes.  The report laid out the staff’s

detailed examination of the formula for determining the Pool’s limit on licenses, the

inputs for the formula, alternative interpretations of the formula that would lead to

different Pool sizes, and the interpretation that the staff recommended be adopted (and

was adopted) by the State.  [Doc. No. 207, Ex. 49; Doc. No. 217-2, Ex. M at 40-47.]

- 10 - 09cv1955
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The June 19, 2002 report acknowledged multiple existing interpretations of

section 4.3.2.2’s Pool formula and described the ambiguity in section 4.3.2.2(a)(1) as

“one of the most contentious issues of interpretation” affecting the 1999 Compact.  The

report went on to describe the Pool formula as sufficiently “obscure” and “ambiguous”

such that:

undoubtedly, agreement among all parties to the Compacts can only be

achieved in the renegotiation that may be commenced under Compact

section 4.3.3 in March, 2003.  However, the implementation of the draws

contemplated by the Compacts in the interim requires the Commission

[(the CGCC)] to deal with the language.

[Doc. No. 217-3, Ex. M at 43.]

In the end, the staff’s report recommended a formula interpretation that led to a

Pool size of 32,151 licenses and stated that 2,753 licenses remained available in the

Pool.  The CGCC adopted this recommendation and voted to make the remaining 2,753

licenses available for draw.  [Id., Ex. M at 36 & 46.]  In doing so, the State rejected

alternative Pool size calculations of 55,951 and 64,283.  [Id.]   The June 19, 200212

minutes do not contain language about the publication of the information contained

therein.  There is no evidence as to when this information first became publicly

available on the CGCC’s website, or otherwise.

On March 28, 2003, in accordance with section 4.3.3, Governor Davis wrote to

the 1999 Compact Tribes, including Pauma, requesting negotiations to amend the 1999

Compacts to address “matters encompassed by Compact Sections 4.3.1 and 4.3.2 and

their subsections.”  [Doc. No. 207, Ex. 52.]  The timing of Governor Davis’ request to

enter into amended compacts and his proposed topics for discussion tracked section

4.3.3 of the 1999 Compact:

At an earlier date, the Governor’s Press Office calculated the Pool to consist of 23,45012

licenses, but the Ninth Circuit explained, inter alia, “that the foundation for this 23,450 number is at
odds with the plain language of the contract.”  Colusa II, 618 F.3d at 1076; [see also Doc. No. 217-2,
Ex. D at 10.]
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If requested to do so by either party after March 7, 2003, but not later than

March 31, 2003, the parties will promptly commence negotiations in good

faith with the Tribe concerning any matters encompassed by Sections

4.3.1 and Section 4.3.2, and their subsections.

[Id.; Doc. No. 217-1, Ex. A at 20, § 4.3.3.]  Governor Davis was recalled in an election

seven months later.  Pauma did not enter into an amended compact with the State

before he left office.

On November 20, 2003, Pauma received a letter about an upcoming license draw

on December 19th for “at least 750 gaming device licenses.”  [Doc. No. 208, Ex. 65 at

P242.]  On December 8th, Pauma submitted an application requesting an additional 750

licenses.  [Doc. No. 209, Ex. 71 at P267-71.]  By letters dated December 19 and 30,

2003, Pauma received notice from the State that the December 19th draw resulted in

Pauma receiving only 200 of the 750 licenses it requested and that “[t]he demand for

licenses exceeded the available supply and it was therefore not possible to completely

fill the Tribe’s request for gaming device licenses.”   [Id., Exs. 73-74.]  Pauma’s13

former counsel submitted a declaration stating that, by January 2004, “the State made

it very clear . . . that no licenses were available under the license pool process.”  [Doc.

No. 96-2 at 2, ¶4.]

Within days of Pauma receiving the December 30th letter that there were no

more licenses in the Pool, the Office of the Governor announced its appointment of the

lead negotiator for the State’s efforts to renegotiate the 1999 compacts.  [Doc. No. 209,

Exs. 75-76.]  From January through June 2004, Pauma, represented by counsel,

negotiated the 2004 Amendment with the State.  [See Doc. No. 96-2.]  By that time,

Pauma had partnered with Park Place Entertainment (“Park Place”), a premier gaming

company, to develop a local Caesars branded casino.  [Doc. No. 207, Exs. 53-56.]  

During negotiations, Pauma informed the State that Pauma “needed at least 2,000

Therefore, by December 2003, Pauma was authorized to operate, and did operate, up13

to 1050 slot machines (including its 350 base number), plus an unlimited number of permissible card
games.  [See Doc. No. 217-1, Ex. A, § 4.1; Doc. Nos. 38-1 & 38-2.]
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gaming devices to move forward with its pending deal with Park Place.”  [Doc. No. 96-

2 at 2, ¶4.]  Indeed, Pauma’s ability to attain 2,000 machines within a “commercially

reasonable time” became a material condition of the casino development agreement. 

[Doc. No. 208, Exs. 58-59; Doc. No. 217-6, Ex. CC at 75.]

The State’s lead negotiator and Pauma’s counsel never discussed the size of the

Pool under the 1999 Compact.  [Doc. No. 96-2 at 2, ¶4.]  Pauma and the State executed

the 2004 Amendment on June 21, 2004, which became effective on September 2, 2004. 

[Doc. No. 209, Ex. 78 & 79 at P303; Doc. No. 217-8 at 7, ¶10].   14

Among other terms, the 2004 Amendment eliminated any restriction on the

aggregate number of slot machines and the license draw system (Doc. No. 217-5, Ex.

U at § 4.3.1), gave Pauma the right to operate an unlimited number of devices based

upon market demand (id.), extended Pauma’s right to conduct class III gaming by an

additional ten years (id. § 11.2.1), and provided for tribal gaming in Pauma’s core

geographic market (id. §§ 3.2 & 15.8).  In exchange, Pauma agreed to pay a fixed fee

of $5.75 million annually for eighteen years, a figure based on approximately thirteen

percent of Pauma’s reported net win for 2003, and a fee structure ranging from $8,500

to $25,000 per quarter applicable only to devices over 1050.   [Id. § 4.3.3; Doc. No.15

217-8, Ex. OO.]  Pauma also agreed to maintain its existing licenses by paying

$500,000 quarterly into the RSTF, but received a singular concession to delay that

payment until after March 31, 2008, or after completion of its expanded casino,

whichever came first.  [Doc. No. 217-5, Ex. U; Doc. No. 217-8, Ex. OO.]

On June 9, 2004, before Pauma executed the 2004 Compact, the Rincon Band

The 2004 Amendment was one of five similar amended compacts between the State14

and tribes with 1999 Compacts that were entered following joint negotiations throughout early 2004.
[Doc. No. 217-5, Ex. U; Doc. No. 217-8, Ex. OO.]  The other tribes entering into amended compacts
as a result of these negotiations were the Pala Band of Mission Indians, the Viejas Band of Kumeyaay
Indians, the Rumsey Band of Wintun Indians and the United Auburn Indian Community.  [Doc. No.
217-8, Ex. OO.]

Again, by December 2003, Pauma was authorized to operate, and did operate, up to15

1050 slot machines (including its 350 base number), plus an unlimited number of permissible card
games.  [See Doc. No. 217-1, Ex. A, § 4.1; Doc. Nos. 38-1 & 38-2.]
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of Luiseño Mission Indians (“Rincon”), a Southern California tribe with a 1999

Compact, filed a federal action.  Rincon’s complaint challenged the State’s conclusion

that the 1999 Compact provided for a 32,151 cap on the aggregate number of licenses

available in the Pool and sought to enjoin the compacts being renegotiated, including

Pauma’s.   [Doc. No. 217-6, Ex. W at 6-34.]  In its complaint, Rincon sought a16

declaratory judgment that the correct number of licenses available through the Pool was

64,293 or 58,240 – numbers much higher than the 32,151 number selected by

Defendants.  [Id. at 31.]  Rincon alleged the following facts in support:

• On November 9, 1999 the Office of Legislative Analysts issued an opinion that

the gaming device limitations and licensing pool provision allow for as many as

113,000 devices to be operated on Indian lands, 60,000 of which are available

through the license pool.

• In response, the Office of the Governor issued an opinion that the Office of

Legislative Analysts was wrong and that the gaming device limitations and

licensing pool provision allow for no more than 44,798 gaming devices to be

operated on Indian lands, 23,000 of which are available through the license pool.

• The State, through the California Gambling Control Commission, maintains that

the license pool has been exhausted and that the only means by which new

licenses may become available is through the termination of a license for non-

payment of fees or by a Tribe or Tribes relinquishing license to revert back to the

pool.

• The California Gambling Control Commission maintains that 32,151 licenses

have been issued through the license pool.

• Rincon recognizes two reasonable interpretations of the Compact’s language

regarding the number of available gaming devices.  Either (1) the gaming device

limitations and the license pool provision allow for no more than 115,393

Rincon was concerned, inter alia, that the 2004 Amendment would allow Pauma’s16

nearby casino to “jeopardiz[e] the economic viability” of Rincon’s pending casino deal.  [See Doc. No.
217-6, Ex. CC at 75.] 
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gaming devices to be operated on Indian lands, 64,293 of which are available

through the license pool, or alternatively (2) the gaming device limitations allow

for no more than 109,550 gaming devices to be operated on Indian lands, 58,450

of which are available through the license pool.

[Id. at 14-15.]  Rincon’s complaint did not plead the inputs for the formula utilized by

the State in calculating the size of the Pool, or facts about why the State’s calculation

was incorrect.

On June 30, 2004, nine days after the 2004 Amendment was executed (but prior

to its September 2004 effective date), Pauma applied to participate and submitted an

18-page memorandum as amicus curiae in the Rincon action, along with the four other

tribes entering into 2004 Amendments, seeking to defend and preserve their pending

2004 Amendment.  [Doc. No. 217-6, Ex. V at 3-4; 04cv1151, Doc. No. 17.]  Pauma

continued to participate as amicus in support of the State through 2008.  [Id., Exs. X,

Y, Z, AA & BB.]  However, in defending the 2004 Amendment, Pauma did not

demonstrate whether it knew of the inputs or the methodology the State used for the

Pool size formula, nor did Pauma take a position on whether the State’s position on the

Pool size was reasonable or correct.

Instead of entering into amended compacts, Rincon and other 1999 Compact

Tribes litigated the meaning of the ambiguous language in the 1999 Compact and

added devices to their casinos only when licenses became available.   [Doc. No. 217-4,17

Exs. P, Q, R & S; Doc. No. 217-5, Ex. T; Doc. No. 217-7, Exs. JJ & KK.]  In contrast,

Pauma proceeded with its 2004 Amendment.  Pauma proceeded, in part, because

“Caesar’s obligations under the proposed deal depended on Pauma’s ability to obtain

authorization from the State of California to operate 2,000 slot machines.”  [Doc. No.

217-6, Ex. CC at 75.]  Even when it seemed that the deal with Caesars may not go

Three other 1999 Compact Tribes raised legal challenges to the size of the License17

Pool: Colusa I, Civ. Case No. 04cv2265 (E.D. Cal.) (Oct. 25, 2004); San Pasqual Band of Mission
Indians v. State, Civ. Case. No. 06cv0988 (S.D. Cal.) (May 3, 2006 ); and, Tuolumne Band of Me-Wuk
Indians v. State, Civ. Case No. 09cv2263 (E.D. Cal.) (Aug. 17, 2009).  The number of licenses was
settled in Colusa II at 40,201 licenses.
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through in August 2004, Pauma voted to proceed with the 2004 Amendment.  Pauma

recognized that the 2004 Compact provided it with guaranteed access to additional

licenses and, thus, the ability to attract other investors for a casino deal that would

increase its gaming income.  [See id., Ex. CC at 76.]

Pauma operated under the terms of the 2004 Amendment for five years before

filing this action.  Pauma filed this action on September 4, 2009.  By that time, Pauma

had failed to secure a partner in its efforts to develop an expanded casino project and

the economic recession had begun.  Pauma’s action also followed a finding by Judge

Damrell in the Eastern District of California on April 22, 2009 that rejected and

detailed the State’s interpretation of the Pool formula.  See Colusa I, 629 F.Supp.2d

1091, 1109 -10 (E.D. Cal. 2009) (“interpretation of the second aspect of the equation,

the difference between 350 and the lesser number authorized under Section 4.3.1. . .

. [the State] Defendants contend that the appropriate multiplier is 16 because this

reflects the number of tribes that were operating less than 350, but more than zero,

devices as of September 1, 1999”).  This appears to be the first time Pauma learned the

details of the State’s interpretation of the Pool formula.

The State enforced its interpretation of the aggregate number of licenses

available under the 1999 Compact (32,151) until Judge Damrell found that the Pool

contained 42,700 licenses and entered final judgment in favor of other plaintiff tribes. 

See Colusa I, No. 04cv2265, 2009 WL 2579051, *4 (E.D. Cal. Aug. 19, 2009).  The

State appealed this dispositive order in Colusa I to the Ninth Circuit.  On August 20,

2010, the Ninth Circuit in Colusa II largely affirmed Judge Damrell’s decision by

holding that the license pool contains 40,201 licenses, or 8,050 more than the State

previously allowed.  In doing so, the Ninth Circuit also held that while the License

Pool Provisions are ambiguous, “the language of the License Pool Provisions is not

reasonably susceptible to an interpretation that would produce a license pool of

32,151.”  Colusa II, 618 F.3d at 1079.

Importantly, the Ninth Circuit explained that the State failed to reasonably
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interpret Step 2 of the Pool formula, which reads: “the difference between 350 and the

lesser number authorized under Section 4.3.1.”  Colusa II, 618 F.3d at 1080-81.  As

Colusa II and the June 19, 2002 CGCC staff report reveals, the State construed Step 2

as only requiring calculations with respect to 16 of the 62 compacted tribes, despite the

fact that the express purpose of the formula is to calculate the “maximum number of

machines that all Compact Tribes in the aggregate may license.”  Id.; [see Doc. No.

217-3, Ex. M at 44-46; Doc. No. 217-1, Ex. A at 19.]  The Ninth Circuit held that this

construction was “not reasonable” because in “ignor[ing] the language of Step 2” for

the remaining 46 of the 62 compacted tribes, it failed to create an aggregate number. 

Colusa II, 618 F.3d at 1080 (“in order to calculate how many machines ‘all Compact

Tribes in the aggregate may license’ . . . . apply all of Step 2 to each Compact Tribe in

order to create an aggregate number”).

II. LEGAL STANDARD

Summary judgment is proper only upon the movant’s showing “that there is no

genuine dispute as to any material fact and the movant is entitled to judgment as a

matter of law.”  Fed. R. Civ. P. 56(a).  “Material,” for purposes of Rule 56, means that

the fact, under governing substantive law, could affect the outcome of the case. 

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986); Cline v. Industrial

Maintenance Engineering & Contracting Co., 200 F.3d 1223, 1229 (9th. Cir. 2000). 

For a dispute to be “genuine,” a reasonable factfinder must be able to return a verdict

for the nonmoving party.  Id., citing Anderson, 477 U.S. at 248.  When ruling on a

summary judgment motion, the court must view all inferences drawn from the

underlying facts in the light most favorable to the nonmoving party.  Matsushita Elec.

Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986).

III. ANALYSIS

A. Statute of Limitations

On May 18, 2012, the Court held a hearing on a then-pending motion to dismiss. 

Defendant moved for dismissal of the action asserting Pauma’s complaint was
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untimely.  The Court found that Pauma had sufficiently pled a fiduciary relationship

with the State to survive the motion to dismiss, and in light of this alleged relationship,

it would not dismiss claims on statute of limitations grounds.  The Court found that

Pauma adequately pled facts to support tolling based on Pauma’s absence of actual

knowledge of the facts constituting its causes of action.  However, the Court cautioned

that its denial was without prejudice to revisiting the lesser “should have known”

standard on summary judgment.  The Court allowed discovery to go forward on, inter

alia, facts relevant to Defendants’ statute of limitations defense.

In briefing filed after the Court submitted and heard oral argument on the cross-

motions at issue, Pauma argues that the State waived its statute of limitations defense

by failing to move for summary judgment on it.  [Doc. No. 224.]  The Court provided

the State with an opportunity to respond to Pauma’s waiver argument.  [Doc. No. 226.] 

In its response, the State concedes that, given this case’s procedural history, “this Court

may consider the defense on its own initiative.”  [Id. at 3.]  The State does not contend

that it needs additional argument or evidence on its statute of limitations defense. 

Rather, the State’s position is that, in light of the evidence now before the Court, the

Court may consider the statute of limitations issues when ruling upon the parties’

respective cross-motions.  The Court agrees that the State’s statute of limitations

defense is properly before the Court, especially since the parties were directed to

address statute of limitation issues.18

As explained below, the State’s affirmative defenses based on statute of

limitations grounds are DENIED.

The Court finds that actual knowledge is no longer the appropriate standard for

statute of limitations purposes.  For the reasons stated herein, the State did not owe

Pauma a fiduciary duty in the traditional sense with respect to determining the size of

the Pool.  However, while not giving rise to fiduciary liability, the State’s responsibility

Further, several of the issues addressed in briefing the cross-motions present evidence18

and argument with regard to what Pauma knew or should have known prior to entering into the 2004
Amendment.  For example, the State’s assumption of the risk argument.
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in determining the Pool size was a quasi-trust responsibility.  Instead of actual

knowledge, the Court, therefore, must assess the timeliness of Pauma’s suit under the

discovery rule taking into consideration the State’s quasi-trust responsibility and the

evidence as to what information Pauma would have discovered had it investigated.  The

discovery rule “permits delayed accrual until a plaintiff knew or should have known

of the wrongful conduct at issue.”  El Pollo Loco, Inc. v. Hashim, 316 F.3d 1032, 1039

(9th Cir. 2003) (quoting  April Enter., Inc. v. KTTV and Metromedia, Inc., 147

Cal.App.3d 805, 826 (1983)).

The Court finds no evidence in the record to infer that, upon investigating,

Pauma would have discovered facts that reveal the State’s calculation of the Pool size

did not constitute one of multiple reasonable interpretations of ambiguous compact

language.  As the Ninth Circuit found in Colusa II, the State ignored compact language. 

There is no evidence that Pauma would have discovered this fact (i.e., through the

receipt of the Compact Tribes’ confidential gaming information, the formula inputs, or

even a general explanation of how the State defined the formula’s steps) prior to 2009. 

Based on the evidence before the Court, Judge Damrell’s Colusa I opinion in 2009 was

the first time Pauma would have discovered the facts giving rise to its claims. 

Therefore, the statutes of limitation for Pauma’s claims arising from the State’s

representations about the Pool size were tolled until 2009.

This construction of inquiry notice is appropriate given the evidence supporting

this Court’s finding that the State had a quasi-trust responsibility over the size of the

Pool.  Even the CGCC’s staff report from May 29, 2002 acknowledged as much when

it advised:

The Commission [(CGCC)] cannot be regarded as a trustee in the

traditional sense, but rather as an administrative agency with

responsibilities under the Compacts for administration of a public

program in the nature of a quasi-trust.

[See Doc. No. 217-2, Ex. K at 56.]  The State undertook the authority to administer the
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draw process and with that undertaking came the responsibility to at the very least

reasonably interpret (and not ignore) the formula’s language establishing the size of the

Pool.

Indeed, determining the Pool size was an implicit part of satisfying the CGCC’s

legal responsibility to the legislature to accurately account for the monies collected for

the RSTF.  [See Doc. No. 205, Ex. 38 at P130.]  On March 13, 2001, the State

expressly assumed this responsibility pursuant to Executive Order D-31-01.  This

Executive Order reads in pertinent part: 

the California Gambling Control Commission shall ensure that the

allocation of machines among California Indian Tribes does not exceed

allowable number of machines as provided in the Compacts and shall

determine whether the machine license draw(s) complies with the

limitations of the Tribal-State Gaming Compacts.

[Doc. No. 217-7, Ex. MM at 86.]

The State was uniquely positioned to both know and continually track the

number of licenses in and drawn from the Pool.  This is especially true given its

authority over the draws and receipt of critical, confidential licensing information from

the compacted tribes.  [See, e.g., Doc. No. 197-4, Ex. 27 at P108; id., Ex. 39 at P134;

Doc. No. 217-1, Ex. A at 20 & 34 (“The State . . . will exercise utmost care in the

preservation of the confidentiality. . . . will consult with representatives of the Tribe

prior to disclosure”).]  The Court concludes that the State fails to put forth sufficient

evidence to raise a genuine dispute as to any material fact refuting its quasi-trust

responsibility over the Pool size.  The evidence supports a finding that, prior to 2009,

Pauma was permitted to trust and would not have discovered facts undermining the

State’s Pool size determination.  Accordingly, Pauma was not on inquiry notice of its

claims regarding the Pool size until April 22, 2009.

Critically, the State fails to put forth and the Court has not found any evidence

as to when facts were or would have been available to Pauma that should have put
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Pauma on notice of the Pool formula inputs (so as to allow Pauma to perform the

calculation), or of how the State interpreted the Pool formula.  For example, the CGCC

staff’s June 19, 2002 report would have put Pauma on notice of its claims as the report

detailed the staff’s examination of the formula for determining the Pool’s limit on

licenses, the inputs for the formula, alternative interpretations of the formula that would

lead to different Pool sizes, and the interpretation that the State adopted.  The State

insists without evidentiary support that this information was public.  Beyond Judge

Damrell’s April 22, 2009 order, the Court has not found any evidence as to whether

and when this information was first made publicly available or would have been made

available upon request.  Therefore, the State’s affirmative defenses based on statute of

limitations grounds are DENIED.

B. Claims 7-9 for Breach of Fiduciary Duty

Pauma seeks summary judgment on three claims, Claims 7-9, alleging breaches

of fiduciary duties.  Each of Pauma’s fiduciary duty claims – duty of care, duty to apply

to a court for instructions, and duty of loyalty – arise from the CGCC’s unreasonable

calculation of the maximum number of machines that all Compact Tribes in the

aggregate may license under Section 4.3.2.2(a)(1) of the 1999 Compact.  Thus, the

threshold issue for summary judgment on Claims 7-9 is whether the State owed Pauma

a fiduciary duty giving rise to fiduciary liability in determining the size of the Pool.  19

The Court finds that it did not.

IGRA, the federal statute pursuant to which the parties entered into the 1999

Compact, does not impose fiduciary duties upon the State.  See 25 U.S.C. §§ 2701-

2721.  Courts recognize that “IGRA ‘does not create a fiduciary duty; it is a regulatory

scheme that balances the competing interests of the states, the federal government and

Indian tribes.”  Redding Rancheria v. Salazar, No. 11cv1493, 2012 WL 525484, *16

(N.D. Cal. Feb. 16, 2012).  “Nothing in the Act [(IGRA)] indicates any intention by

While the term “State” refers collectively to the State Defendants, the CGCC does not19

negotiate or enter class III gaming compacts with Indian tribes.  See Cal. Gov’t Code § 12012.5(d).
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Congress to recognize or create a fiduciary duty.”  Lac Courte Oreilles Band of Lake

Superior Chippewa Indians of Wisconsin v. U.S., 259 F.Supp.2d 783, 791 (W.D. Wis.

2003).  Further, nothing in the language of the 1999 Compact states that the Pool

formula should be interpreted by someone acting in a fiduciary capacity.

Given that there is an absence of any express assignment or assumption by the

State of a trust responsibility owed to Pauma over the Pool size, this Court finds United

States v. Jicarilla Apache Nation, 131 S. Ct. 2313 (2011) to be instructive.  In deciding

Jicarilla, the Supreme Court held that the United States “Government assumes Indian

trust responsibilities only to the extent it expressly accepts those responsibilities by

statute.”  Jicarilla, 131 S. Ct. at 2325.  The Jicarilla court explained that the

requirement of express acceptance of trust responsibilities “follows from the unique

position of the Government as sovereign” – it must consent to be liable.  Id. at 2323-24. 

For this reason, “Congress may style its relations with the Indians a ‘trust’ without

assuming all the fiduciary duties of a private trustee, creating a trust relationship that

is ‘limited’ or ‘bare’ compared to a trust relationship between private parties at

common law.”  Id. at 2323.  Such a limited relationship allows for the government’s

assertion of its own sovereign interest over competing tribal interests, for example, in

enforcing statutory limitations placed on the distribution of property to tribes.  See id.

at 2323-26.

With this backdrop, the Court extends the rationale of Jicarilla to hold that,

because IGRA does not give rise to fiduciary duties and given the State’s unique

position as a sovereign, the State cannot be held liable for violating Indian trust

responsibilities where, as here, it never expressly accepted those responsibilities.  

Through the 1999 Compact, the State entered into a sovereign-to-sovereign

relationship.  In the 1999 Compact, the parties agreed to the mathematical formula that

determined the statewide limit on licenses.  Importantly, the 1999 Compact imposed

no express fiduciary duties upon the State with regard to the size of the Pool.  The

formula was not intended to be ambiguous, nor was its execution intended to involve
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discretion.  [See 197-4, Ex. 5; id., Ex. 9 at P037 (“precise limit”); id., Ex. 24.]  Further,

both the State and tribes were beneficiaries of licenses issued from the Pool – the State

benefitted from revenue sharing, and the tribes benefitted from the machines.  There

is no evidence that the State ever agreed to subordinate its interests to tribal interests

with regard to the size of the Pool.

Pauma argues that § 4.3.2.2(a)(3)(vi) of the 1999 Compact, a subsection of the

Allocation of Licenses section, expressly imposes certain trust responsibilities on the

State.  Specifically, Pauma contends that the 1999 Compact identifies the administrator

of the License Pool as the “Trustee” for the beneficiary gaming tribes.20

Section 4.3.2.2(a)(3)(vi)’s reference to “Trustee” is limited in scope and does not

impose trust duties on the State concerning its administration of the Pool.  Indeed, the

reference to “Trustee” in § 4.3.2.2(a)(3)(vi) merely identifies the “Trustee” of the RSTF

as an entity to whom notice is provided when a tribe desires to acquire a license.  The

1999 Compact does not assign the responsibility of determining the size of the Pool to

a trustee or the “Trustee.”  Rather, the “Trustee’s” express responsibilities are set out

in and concern the “Revenue Sharing Trust Fund” section of the 1999 Compact, not the

administration of the “Allocation of Licenses” section.  [Doc. No. 198, Ex. 5 (§ 4.3.2.1.

Revenue Sharing Trust Fund, § 4.3.2.2. Allocation of Licenses).]  And even the

“Trustee’s” responsibilities concerning the RSTF are limited to tasks over which it

“shall have no discretion” – “the receipt, deposit and distribution of monies paid” into

the RSTF.  [Id.]  Thus, the text of the 1999 Compact does not support a finding that the

State expressly assented to trust responsibilities concerning its determination of the size

of the Gaming Device License Pool.

At the November 30, 2012 hearing on the pending summary judgment motions,

Pauma’s counsel pointed its exhibits 1-2, 8-10, 14-16, 26-29, 34-38, 40, 43 and 45 as

In contrast, Pauma previously argued (for purposes of a different litigation) that the20

1999 compact does not “promise plaintiff or any other tribe that the state will become the fiduciary
for the tribes, a role exclusively reserved to the federal government through its trust responsibility.”
[Doc. No. 217-6, Ex. X at 56, lines 16-18 (Pauma’s amicus briefing in Rincon) (emphasis added).] 
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evidence of a fiduciary relationship between the compacting tribes and the State.  These

exhibits, and others reviewed by the Court, do not meet the standard set out by the

Court for the imposition of fiduciary liability on the State.  For example, there is

evidence that the State thought that Sides Accountancy had specifically agreed as “pool

trustee” “to ensure that the allocation of machines did not exceed the available number

of machines as provided in the compacts.”  [Doc. No. 204, Ex. 34.]  However, there is

no evidence of, inter alia, Sides’ agreement to ensure that the maximum size of the

Pool was not exceeded, the State’s express adoption of  such an agreement, or the State

adopting such a purported agreement for the benefit of anyone other than itself.  [See,

e.g., Doc. No. 197-4, Ex. 27 at P106 (Sides’ “sole function and authority shall be to

serve as the mechanism to distribute licenses”); Doc. No. 205, Ex. 38 at P130-33 (“The

Commission is unable to comply with the law unless it can control the licensing. . .”);

id., Ex. 39; Doc. No. 205, Ex. 45 at P148 (“Sides had no authority or responsibility to

assure that the draws . . . complied with the Compacts”).]  Further, the evidence shows

that the maximum number of licenses issued was supposed to be a straight-forward

mathematical calculation, not a compact provision requiring a trustee’s discretion.

For the reasons stated above, Pauma’s motion for summary judgment on Claims

7-9, alleging breach of fiduciary duty, are DENIED.  The evidence does not support

a finding that the State expressly assented to the type of trustee duties that would

support Claims 7-9, alleging breach of fiduciary duty.  Accordingly, the State’s cross-

motion for summary judgment is GRANTED with respect to Claims 7-9.

C. Claim 17 for Constructive Fraud Under State Law

Pauma’s moves for summary judgment on its Claim 17, a state law claim for

constructive fraud.  Pauma argues that the State’s alleged breaches of fiduciary duty

give rise to its constructive fraud claim.  As the Court denied summary judgment on the

fiduciary duty claims, Pauma’s summary judgment on Claim 17 is also DENIED. 

Accordingly, the State’s cross-motion for summary judgment is GRANTED with

respect to Claim 17.
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D. Claim 10 for Misrepresentation under the Restatement and General

Principles of Federal Contract Law

Pauma moves for summary judgment on its Claim 10 for misrepresentation. 

Specifically, Pauma seeks to rescind its 2004 Amendment based on the State’s

representations about the number of gaming device licenses available to the beneficiary

gaming tribes.   To rescind the 2004 Amendment based on contractual21

misrepresentation in this case, Plaintiff Pauma must establish that: (1) the State made

a misrepresentation; (2) the misrepresentation was either a fraudulent or a material

misrepresentation; (3) the misrepresentation induced Plaintiff to make the contract; and

(4) Plaintiff was justified in relying on the misrepresentation.  See Restatement § 164;

Kungys v. U.S., 485 U.S. 759, 787-88 (1988) (Stevens, Marshall and Blackmun

concurring opinion) (“A material misrepresentation, that is, a statement not in

accordance with the truth that a reasonable person would attach importance to in

deciding whether to enter a contract, may form the basis for voiding or reforming the

contract, but only if the contracting party in fact relied on the statement in entering the

contract.”); Solar Turbines Inc. v. United States, No. 96cv5088, 1997 WL 291971,*4

(Fed. Cir. 1997) (“[a] misrepresentation of material fact inducing another to enter into

a contract may render that contract void, ab initio, voidable, or reformable”).  “It is well

established that misrepresentation of material facts may be the basis for the rescission

of a contract, even where the misrepresentations are made innocently, without

knowledge of their falsity and without fraudulent intent.”  Barrer v. Women’s Nat’l

Bank, 245 U.S. App. D.C. 349, 354, 761 F.2d 752, 757-58 (1985).

As to the first element, the Restatement defines a misrepresentation as “an

assertion that is not in accord with the facts.”  § 159.  Pauma contends that the State

made misrepresentations concerning the Pool consisting of 32,151 licenses.  For

Pauma also seeks reformation of the 2004 Compact’s terms based on the State’s21

misrepresentation concerning the 1999 Compact’s terms.  However, the Court is not persuaded that
reformation is appropriate here, where the plaintiff is challenging the validity of a subsequent contract
based on the interpretation of a prior contract, and the subsequent contract lacks the disputed terms.
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example, on December 30, 2003, the State wrote to Pauma that “[t]he demand for

licenses exceeded the available supply and it was therefore not possible to completely

fill the Tribe’s request for gaming device licenses.”  [Doc. No. 209, Exs. 73-74.]  This

statement was false.  In making such statements, the State incorrectly under-calculated

the statewide limit on licenses from the Pool available pursuant to the 1999 Compact. 

The State’s calculations resulted in a limit of 32,151 licenses, whereas the actual limit

was 40,201.  See Colusa II at 1081-82.

The State argues that its representations about the size of the Pool were true from

2002-2009 and cross-moves for summary judgment on the vast majority of Pauma’s

claims based on this argument.  The State reasons that the Pool purportedly did not

consist of more licenses until the Ninth Circuit’s Colusa II opinion in 2010.  However,

the text of Colusa II alone refutes the State’s argument.  See Colusa II at 1082

(concluding that “40,201 licenses were authorized for distribution statewide through

the license draw process”) (emphasis added).   Colusa II applies retroactively.  Thus,22

Pauma has shown that the State made representations about the size of the Pool that

were false when made.23

The second element of Plaintiff’s misrepresentation claim is satisfied if the

State’s misrepresentations about the size of the Pool were either fraudulent or material. 

In contract law, a misrepresentation is material if “it would be likely to induce a

reasonable person to manifest his assent, or if the maker knows that it would be likely

to induce the recipient to do so.”  Restatement § 162; Kungys, 485 U.S. at 787-88 (“A

material misrepresentation, that is, a statement not in accordance with the truth that a

reasonable person would attach importance to in deciding whether to enter a contract”).

The State argues its alleged misrepresentations were immaterial because they

The State’s argument that Colusa II may only be applied prospectively also violates the22

doctrine of retroactivity.  See In re Debbie Reynolds Hotel & Casino, Inc., 255 F.3d 1061, 1066 (9th
Cir. 2001).

Accordingly, to the extent it hinges on the retroactive application of Colusa II, the23

State’s cross-motion is DENIED.
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concern the size of the Pool under the 1999 Compact and do not affect the substance

of the 2004 Compact, which did away with the limit on licenses.  However, materiality

is easily established here.  The 1999 Compact provided Pauma with the opportunity to

conduct class III gaming by giving it access to the Pool of 40,201 licenses.  The State

deprived Pauma of this important access through misrepresentations that the Pool was

empty when it was not.  [See, e.g., Doc. No. 205, Ex. 50 at P194; id., Ex. 61 at P220;

id., Ex. 73 at P274-75; id., Ex. 74 at P276 (“demand for licenses exceeded the available

supply”).]  Such misrepresentations were material as they would lead a reasonable tribe

to agree to a new compact in order to get licenses, and the State acknowledged as much

when it selected “the low-end” license cap number, stating: “undoubtedly, agreement

among all the parties to the Compacts [on the cap] can only be achieved in the

renegotiation” of the compact in March 2003.  [Id.; Doc. No. 205, Ex. 48 at P174; id.,

Ex. 49 at P181 (“the statewide limit. . . . is a subject for renegotiation in March”),

P189.]  There is no genuine dispute of material fact as to this element.

Moving to the third element, a misrepresentation induces a party’s manifestation

of assent “if it substantially contributes to his decision to manifest his assent.” 

Restatement § 167.  There is ample evidence that the State’s misrepresentations

substantially contributed to Pauma’s decision to enter into the 2004 Compact.  [See,

e.g., Doc. No. 207, Ex. 57; Doc. No. 208, Exs. 58–59, 69; Doc. No. 211, Exs. 89-90.] 

The State argues there are genuine issues of fact as to materiality and inducement.  In

support, the State puts forth evidence showing that Pauma entered into the 2004

Compact with the goal of obtaining 2500 licenses by the year 2006 (500 more licences 

than allowed for under the 1999 Compact).  [See Doc. No. 217-8 , Ex. OO at 6.] At

best, this evidence shows there may have been additional facts motivating Pauma to

enter into the 2004 Amendment.  Taking all inferences in the State’s favor, the Court

is not persuaded that this evidence raises any genuine issue as to materiality or

inducement.

The fourth and final element of misrepresentation is whether Plaintiff was
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justified in relying on the misrepresentations.  Here, the evidence shows that Pauma

knew that the Pool formula was ambiguous, and therefore, subject to more than one

reasonable interpretation.  However, and as set forth above, the evidence also shows

that the quasi-trust responsibility of selecting a reasonable interpretation implicitly

rested with the State given its participation in each of the compact negotiation sessions,

its receipt of confidential information from the compacted tribes for purposes of the

draw process, and its RSTF reporting responsibilities with respect to accounting.  [See,

e.g., Doc. No. 205, Ex. 38 at P130; Doc. No. 217-1, Ex. A at 34, § 7.4.3(b)(I).]  Further,

the State, through Executive Order D-31-01, expressly accepted this quasi-trust

responsibility.  [Doc. No. 217-7, Ex. MM at 86 (CGCC “shall ensure that the allocation

of machines . . . does not exceed allowable number of machines as provided in the

Compacts and shall determine whether the machine license draw(s) complies with the

limitations of the Tribal-State Gaming Compacts”).]  There is no evidence that Pauma

doubted the reasonableness of, or authority for, the State’s Pool size calculation. 

Therefore, knowing that the State was uniquely positioned and legally bound to

reasonably interpret the Pool formula, Pauma was justified in relying on the State to

select which reasonable interpretation should determine the Pool size.

The State argues that Pauma entered into the 2004 Amendment assuming the risk

that a later court decision might result in more licenses being available under the 1999

Compact.  However, Guthrie v. Times-Mirror Co., 51 Cal. App. 3d 879, 885 (1975) is

the only authority cited for this argument, and Guthrie deals with assumption of the

risk in the context of a mistake claim, not misrepresentation.  As a result, the Court

declines extend Guthrie’s assumption of the risk analysis to Pauma’s claim for

misrepresentation.

In any event, the State’s argument is premised on its mischaracterization of

Colusa II as a revision of the State’s purportedly then-sound judgment with respect to

the Pool size.  The State’s judgment was never sound.  As stated throughout, the Ninth

Circuit found that the State adopted an interpretation that was not reasonable as it was
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incompatible with the language of the 1999 Compact – it ignored certain portions of

it.  The State decided on a Pool size of 32,151 licenses, and the Ninth Circuit found that

“the language of the License Pool Provisions is not reasonably susceptible to an

interpretation that would produce a license pool of 32,151.”  Colusa II, 618 F.3d at

1079.  Pauma was not on notice of the facts that led the Ninth Circuit to conclude that

the State failed to select a reasonable interpretation of the Pool formula until April 22,

2009.  As to this fact, there is no genuine dispute.

For example, and as stated in the Court’s statute of limitations analysis, there is

no evidence that, by 2004, Pauma knew or even could have known the information

revealed at the CGCC’s June 19, 2002 meeting.  Attendees of the CGCC’s June 19,

2002 meeting learned of certain non-public information used for the formula and the

State’s rationale for concluding that the Pool comprised of 32,151 total licenses.  This

meeting revealed the facts that led the Ninth Circuit to conclude that the State failed

to select a reasonable interpretation of the Pool formula.  There is no evidence that this

information was made available to Pauma, published, or otherwise in the public realm

before 2009.  Further, there is no evidence from which this Court can infer that this

information would have been made available to Pauma upon request. 

Pauma knew that other tribes sued the State seeking larger Pool sizes, but there

is no evidence that Pauma knew of facts, such as the information disclosed in the June

19 meeting, that should have put it on notice that the State’s Pool size conclusion was

not the product of a reasonable interpretation of ambiguous terms.  The Court finds that

it was reasonable for Pauma to trust that the State’s exercise of its quasi-trust

responsibility in calculating the Pool size was the product of a reasonable interpretation

of ambiguous terms.  See Restatement § 168 (2) (“If it is reasonable to do so, the

recipient of an assertion of a person’s opinion as to facts not disclosed and not

otherwise known to the recipient may properly interpret it as an assertion (a) that the

facts known to that person are not incompatible with his opinion, or (b) that he knows

facts sufficient to justify him in forming it.”).  To reiterate, while the Pool formula
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contained facially ambiguous language, there is no evidence that Pauma should have

been aware that the State’s calculation was “not reasonable” (see Colusa II, 618 F.3d

at 1080) or that the State ever communicated the methodology for, or details of, its

calculation to Pauma or the public at large.

The Court finds there to be no genuine issue of material fact regarding justifiable

reliance.  Pauma was justified in relying on the State to determine the cap on licenses

in the Pool.

Therefore, Pauma’s motion for summary judgment on its Claim 10 for

misrepresentation is GRANTED in so far as Pauma is entitled to complete rescission

of the 2004 Amendment.  Defendants’ cross-motion with respect to Claim 10 is

DENIED.

E. Claims 1-6 and 11-16

As Pauma is entitled to rescission of the 2004 Amendment, the Court declines

to address the remaining Claims in the cross-motions for summary judgment at this

time.  Therefore, the cross-motions are DENIED WITHOUT PREJUDICE with

respect to Claims 1-6 and 11-16.

IV. CONCLUSION

For the reasons stated above, Pauma’s motion for summary judgment [Doc. No.

197] is GRANTED IN PART as to Claim 10, and the State’s cross-motion [Doc. No.

217-13] for summary judgment is DENIED as to Claim 10.  Pauma is entitled to

rescission of the 2004 Amendment and judgment on its Claim 10 for misrepresentation

under the Restatement (Second) of Contracts and general principles of federal contract

law.

The State’s cross-motion is GRANTED as to Claims 7-9 and 17, and Pauma’s

motion is DENIED as to claims 7-9 and 17.

Further, Defendants’ affirmative defenses based on statute of limitations grounds

are DENIED.  

Finally, for the claims that the Court declines to address on the merits (Claims
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1-6 and 11-16), the parties’ cross-motions on these unaddressed claims are DENIED

WITHOUT PREJUDICE.

A hearing before the undersigned on Pauma’s request for restitution of, or credit

for, its heightened revenue sharing payments under the 2004 Amendment is hereby set

for April 30, 2013 at 3:00 p.m.  The parties are ordered to meet and confer and submit

a joint proposal not to exceed 20 pages on or before April 23, 2013 as to the form of

the restitution/credit claim.

Finally, on or before March 22, 2013, the parties shall contact Magistrate Judge

Mitchell D. Dembin to schedule a settlement conference.

IT IS SO ORDERED.

DATED:  March 18, 2013

CATHY ANN BENCIVENGO
United States District Judge
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