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UNITED STATES DISTRICT COURT 

DISTRICT OF ARIZONA 

Window Rock Unified School District; 

Pinon Unified School District, 

Plaintiffs, 

v. 

Ann Reeves; Kevin Reeves; Loretta Brutz; 

Mae Y. John; Clarissa Hale; Michael 

Coonsis; Barbara Beall; Richie Nez; Casey 

Watchman; Ben Smith; Peterson Yazzie; 

Woody Lee; Jerry Bodie; Evelyn Meadows; 

and John and Jane Does I-V, Current or 

Former Members of the Navajo Nation 

Labor Commission, 

Defendants. 

NO. 3:12-cv-08059-PGR 

NAVAJO NATION LABOR 

COMMISSION DEFENDANTS’ 

MOTION TO DISMISS FOR 

FAILURE TO EXHAUST 

TRIBAL REMEDIES 

 

(ORAL ARGUMENT  

REQUESTED) 

 

  Defendants Richie Nez, Casey Watchman, Ben Smith, Peterson Yazzie, 

Woody Lee, Jerry Bodie, Evelyn Meadows, and John and Jan Does I-V, collectively 

the Navajo Nation Labor Commission Defendants (“Commission Defendants”) 

hereby move this Court to dismiss Plaintiffs’ Complaint for failure to exhaust tribal 
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court remedies. The Motion is supported by the accompanying Memorandum of Law 

below. 

MEMORANDUM OF LAW  

FACTS 

The present case arises out of consolidated employment complaints filed by 

employees and former employees of the Pinon and Window Rock Unified School 

Districts.  (Compl. ¶¶ 1, 2, 4.) Both school districts operate on trust land on the 

Navajo Nation pursuant to valid leases.  See Lease No. N00-C-14-20-8399 

(September 22, 1983), Commission Defendants’ Exhibit 1; Lease No. 14-20-603-

5140a (November 8, 1985), Commission Defendants’ Exhibit 2; Lease No. N00-C-

14-20-8388 (September 29, 1981), Commission Defendants’ Exhibit 3.
1
 The 

complaints were filed pursuant to the Commission’s jurisdiction under the Navajo 

Preference in Employment Act.  (Compl. ¶¶ 19, 23, 28, 35.) All the employees and 

former employees are enrolled members of the Navajo Nation.  (Compl. ¶¶ 1, 2.)  In 

all but one of the cases, Plaintiff school districts moved to dismiss the complaints on 

the grounds that the Navajo Nation lacks jurisdiction to regulate employment by 

school districts organized under Arizona state law.  (Compl. ¶¶ 20, 25, 37.)  The 

Commission requested the parties to submit evidence relevant to the jurisdictional 

question, particularly the applicability of the exceptions to the general rule of 

                                                           

1
 The Window Rock leases were renewed for twenty-five years to expire in 2033.  

Letter of Bureau of Indian Affairs Regional Director to Patrice Horstman, November 

14, 2007, Commission Defendants’ Exhibit 4. 
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Montana v. United States, 455 U.S. 544 (1981), see infra, at 6, n. 2, and intended to 

hold an evidentiary hearing to make factual findings.  (Compl. ¶¶ 4, 21; Reeves v. 

Window Rock Unified School Dist., Navajo Nation Labor Commission Case No. 

2009-034, Order of September 1, 2011, Plaintiffs’ Exhibit A.)  On Plaintiff’s motion 

for reconsideration of that order, Commission Defendants clarified its prior request 

for evidence, and narrowed the scope of the evidence to be submitted by the parties.  

Reeves, Order Granting Motion for Reconsideration in Part and Denying in Part, 

February 7, 2012, Plaintiffs’ Exhibit B.  Before the hearing took place, Plaintiffs filed 

this action, seeking declaratory and injunctive relief to prevent the Commission 

Defendants from holding the evidentiary hearing or otherwise adjudicating the cases.  

(Compl. ¶ 7.)   

I. A MOTION TO DISMISS FOR FAILURE TO EXHUAST TRIBAL 

COURT REMEDIES IS A NON-JURISDICTIONAL MATTER OF 

ABATEMENT. 

 

A motion to dismiss for failure to exhaust is a non-jurisdictional matter of 

abatement.  Wyatt v. Terhune, 315 F.3d 1108, 1119 (9
th

 Cir. 2003).  As such, it is 

presented as an unenumerated motion under Rule 12(b) of the Federal Rules of Civil 

Procedure.  Id.  In reviewing a motion to exhaust, the court may look beyond the 

pleadings and decide disputed issues of fact.  Id.   
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II. NAVAJO NATION JURISDICTION OVER THE EMPLOYMENT 

DISPUTES IS NOT “PLAINLY LACKING,” AND EXHAUSTION OF 

NAVAJO NATION REMEDIES IS THEREFORE REQUIRED. 

Tribal jurisdiction challenges are a unique type of case for federal district courts.  

Though styled in the traditional form of complaint and answer, there are important 

differences from a case filed in a federal court in the first instance.  Most importantly, a 

plaintiff attacking tribal jurisdiction must exhaust tribal court remedies as a pre-

requisite to filing in federal court.  See National Farmers Union Ins. Co. v. Crow Tribe 

of Indians, 471 U.S. 845, 856-57 (1985).  Absent one of four narrow exceptions, the 

federal plaintiff must present its jurisdictional arguments before the tribal trial court and 

any tribal appellate court before being allowed to file a federal action.  See Nevada v. 

Hicks, 533 U.S. 353, 369 (2001) (stating exceptions); Iowa Mut. Ins. Co. v. LaPlante, 

480 U.S. 9, 19 (1987) (“At a minimum, exhaustion of tribal remedies means that tribal 

appellate courts must have the opportunity to review the determinations of the lower 

tribal courts”); Elliot v. White Mountain Apache Tribal Court, 566 F.3d 842, 846 (9
th

 

Cir. 2009) (same).   

In this case, Plaintiffs invoke the fourth exception, (Compl. ¶ 8), that exhaustion 

is not required “when it is plain that tribal court jurisdiction is lacking, so that the 

exhaustion requirement would serve no other purpose than delay.”  Elliott, 566 F.3d at 

847 (internal quotation marks omitted).  The Ninth Circuit has interpreted that 

exception to mean that exhaustion is required if tribal jurisdiction is at least “colorable” 

or “plausible.”  Elliott, 566 F.3d at 848.   A court needs only to conclude that 

Case 3:12-cv-08059-PGR   Document 12   Filed 05/17/12   Page 4 of 12



   

    

5 

 

 
jurisdiction is plausible; a definitive determination of tribal jurisdiction is not necessary.  

Id. at 849.   

A. In the absence of any factual record, this Court cannot decide that 

Navajo Nation jurisdiction is “plainly lacking.” 

To decide whether Navajo Nation jurisdiction over the employment disputes at 

issue in this case is “plainly lacking,” (Compl. ¶ 8), there first must be a factual record 

to review.  Exhaustion of tribal court remedies serves a dual purpose for subsequent 

federal court review.  First, the tribal court’s legal analysis assists the federal court by 

providing “the benefit of [its] expertise” on tribal jurisdictional questions.  See National 

Farmers, 471 U.S. at 856-57.  Second, and directly relevant to this Motion, exhaustion 

allows the tribal court to develop “a full record” before federal review.  Id. (emphasis 

added).   The tribal court is responsible for developing a full factual record to serve “the 

orderly administration of justice in the federal court.’”  Id.; FMC v. Shoshone-Bannock 

Tribes, 905 F.2d 1311, 1313 (9
th

 Cir. 1990) (quoting National Farmers).  The federal 

district court serves a quasi-appellate role in tribal jurisdiction cases, not acting as a 

fact-finder, but as a reviewer of legal error on questions of purely federal law.  See id., 

905 F.2d at 1313-1314; Water Wheel Camp Recreational Area, Inc. v. LaRance, 642 

F.3d 802, 817 n. 9 (9
th

 Cir. 2011).   

Based on these principles, the Navajo Nation system is the appropriate forum to 

develop a factual record in this case.  This Court does not find facts, but applies federal 

common law concerning tribal jurisdiction to the facts.  Here, there has been no fact 

finding at all, and Plaintiffs seek to enjoin the Labor Commission from making any 
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such findings by seeking an injunction before an evidentiary hearing on jurisdiction has 

even taken place.  (Compl. ¶¶ 4, 7, 21-22.)  Lacking any record at all, this Court cannot 

decide whether jurisdiction is plausible or not.  See City of Wolf Point v. Mail, No. CV–

10–72–GF–SHE, 2011 WL 2117270 at *1 (D. Mont. May 24, 2011) (declining to 

conclude jurisdiction is plainly lacking in the absence of a full factual record).  This is 

particularly true in this case, where the exceptions to Montana v. United States, 450 

U.S. 544 (1981), are potentially is at issue.
2
 See Ford Motor Co. v. Todecheene, 488 

F.3d 1215, 1216-17 (9
th

 Cir. 2007) (Order) (remanding to Navajo Supreme Court when 

non-Indian plaintiff failed to exhaust Navajo court remedies on applicability of 

Montana’s second exception).  Prior cases applying the “plainly lacking” exception 

under Montana generally have done so only after fact-finding by the tribal court.  See 

                                                           

2
 Based on the Ninth Circuit’s recent opinion in Water Wheel, the Commission 

Defendants assert that the presumptive rule from Montana not apply in this case.  See 

infra, Sen II(B)(i).  However, assuming Montana does apply in this case, which should 

be decided by the Navajo court system in the first instance, then detailed facts on the 

Plaintiffs’ conduct on Navajo Nation trust land must be found to appropriately decide 

whether jurisdiction is plainly lacking particularly under Montana’s fact-reliant second 

exception.  See Plains Commerce Bank v. Long Family Land and Cattle Co. Inc., 554 

U.S. 316, 341 (2008) (defining the second exception as requiring conduct that “menaces 

the political integrity, the economic security, or the health or welfare of the tribe”) 

(internal quotation marks omitted); Ford Motor Co. v. Todecheene, 488 F.3d 1215, 

1216-17 (9
th

 Cir. 2007) (Order) (remanding for exhaustion of Navajo tribal remedies on 

applicability of second exception).  The evidence the Commission requested the parties 

to submit, including the demographics of the student body, teaching staff, 

administration, and school boards, is directly relevant to that inquiry, and, along with 

other facts, might establish that Plaintiffs’ conduct fits the test. (Compl. ¶¶ 4, 21-22, 

Plaintiffs’ Exhibit A, at 2-3; Plaintiffs’ Exhibit B, at 1-2.)  Further, the history and 

nature of agreements between the Nation and the districts is directly relevant to the 

inquiry whether Montana’s first exception is met.  See Plaintiffs’ Exhibit A, at 2. In the 

absence of such evidence, this Court cannot say that jurisdiction is plainly lacking.   
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City of Wolf Point, 2011 WL 2117270 at *1 (noting United States Supreme Court 

decided jurisdiction was plainly lacking in Nevada v. Hicks, 533 U.S. 353 (2001) based 

on full tribal and federal factual record); see also, e.g., Strate v. A-1 Contractors, 520 

U.S. 438, 444, 459 n. 14 (1997) (concluding jurisdiction plainly lacking after tribal trial 

and appellate court decisions on issue); Elliott, 566 F.3d at 844 (concluding jurisdiction 

was plausible after tribal trial court ruled on motion to dismiss); but see Phillip Morris, 

Inc. v. King Mountain Tobacco Co., Inc., 569 F.3d 932, 934-35, 943 (9
th

 Cir. 2009) 

(ruling, before tribal court findings, that tribal court plainly lacked jurisdiction over off-

reservation trademark claim under Lanham Act).  This Court therefore should dismiss 

the case as premature, and require Plaintiffs to produce a factual record in the Navajo 

Nation system before seeking review here.   

B. This Court’s prior decision in Red Mesa v. Yellowhair does not make the 

Navajo Nation’s jurisdiction in this case “plainly lacking.” 

 

In asserting that the “plainly lacking” exception applies, Plaintiffs appear to 

believe that this Court’s decision in Red Mesa Unified School District v. Yellowhair 

definitively resolves the question of Navajo Nation jurisdiction over state-organized 

school districts.  (Compl. ¶¶ 3, 20.)  In Red Mesa, this Court ruled as a threshold matter 

that Montana governed whether the Navajo Nation had employment jurisdiction over 

state school districts that operate on tribal trust land under leases issued by the Nation.  

No. CV-09-8071-PCT-PGR, 2011 WL 3855183 at *2, n. 9 (D. Ariz. September 28, 

2010).  In so ruling, this Court rejected the Commission Defendants’ argument that the 

Nation’s right to exclude the school districts from tribal land authorized employment 
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jurisdiction independent of Montana. Id..  As no defendant in that case argued 

Montana’s second exception, this Court did not decide whether it applied.  Id. at *3.  

Finally, this Court concluded that the first Montana exception, where a non-Indian has 

a “consensual relationship” with the tribe, such as a lease, 450 U.S. at 565, did not 

apply because state school districts, despite entering into lease agreements with the 

Nation, could never consent to Navajo jurisdiction.  Id.  That decision does not resolve 

the question in this case, and despite that ruling, jurisdiction over these school districts 

remains plausible.   

i. The Ninth Circuit’s Water Wheel opinion affirms that a tribe’s right 

to exclude is not controlled by Montana’s main rule, rendering the 

Nation’s jurisdiction plausible in this case. 

 

 The intervening change in Ninth Circuit precedent through its opinion in Water 

Wheel renders Red Mesa inapplicable here, or, at the very least, brings its application 

into question.  In Red Mesa, this Court cited to the district court decision in Water 

Wheel in support of its conclusion that the right to exclude did not authorize jurisdiction 

independent of Montana.  2011 WL 3855183 at *2, n. 9.  The Ninth Circuit overruled 

that decision, concluding that the tribal right to exclude recognized in Merrion v. 

Jicarilla Apache, 455 U.S. 130 (1982), survived Hicks, except for the unique factual 

situation in Hicks itself.  Water Wheel, 642 F.3d at 813 (“[Hicks’] application of 

Montana to a jurisdictional question on tribal land should apply only when the specific 
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concerns at issue in that case exist.”).

3
  The Ninth Circuit concluded that Hicks “is best 

understood as the narrow decision it explicitly claims to be,” as, to do otherwise, 

“would impermissibly broaden Montana’s scope beyond what any precedent requires 

and restrain tribal sovereign authority despite Congress's clearly stated federal interest 

in promoting tribal self-government.”  Id.  A recent Federal District Court case in the 

Ninth Circuit applied Water Wheel to conclude that the Montana exceptions “do not 

apply to jurisdictional questions over claims arising on tribal lands within a reservation, 

except where a state has a competing interest in executing a warrant for an off-

reservation crime.”  Admiral Ins. Co. v. Blue Lake Rancheria Tribal Court, No. 5:12-

cv-01266-LHK,  2012 WL 1144331 at *5 (N.D. Cal. April 4, 2012) (internal quotation 

marks omitted).   

Even under the factual allegations in Plaintiffs’ Complaint, the facts in this case 

are clearly not similar to Hicks, and therefore the Ninth Circuit decision in Water Wheel 

controls.  Plaintiffs in this case operate on tribal trust land pursuant to leases issued by 

the Nation.  See Commission Defendants’ Exhibits 1-3.  No language in any of the three 

leases waives the Nation’s right to exclude.  Id.  Therefore, based on that intervening 

precedent, Navajo jurisdiction is, at the very least, plausible.  Based on such plausible 

jurisdiction, this Court should require Plaintiffs to at least litigate the question of the 

                                                           

3
 This was the exact argument asserted by the Commission Defendants in Red Mesa.  See 

2011 WL 3855183 at *2, n. 9.  
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effect of Water Wheel in the Navajo system in the first instance.

4
   

ii. The Window Rock Unified School District leases include affirmative 

consent to Navajo Nation jurisdiction, and the Nation’s jurisdiction 

under such consent therefore is not “plainly lacking.” 

 

Even assuming Montana nonetheless clearly applies to this case, the difference 

in lease language in the Window Rock leases from the leases in Red Mesa renders 

jurisdiction over that school district plausible.  Unlike the Pinon lease, or the Red Mesa 

and Cedar Unified leases at issue in the prior case, which are simply silent on specific 

consent to Navajo laws, the Window Rock School District has affirmatively consented 

in certain circumstances in the two leases covering the school district’s improvements: 

AGREEMENT TO ABIDE BY NAVAJO LAWS 

 

The Lessee and the Lessee’s employees, agents, and sublessees and their 

employees and agents agree to abide by all laws, regulations, and 

ordinances of the Navajo Tribal Council now in force and effect or may be 

hereafter in force and effect.  This agreement to abide by Navajo laws shall 

not forfeit rights which the Lessee and the Lessee’s employees, agents, and 

sublessees and their employees, and agents enjoy under the Federal laws of 

the United States Government, nor shall it affect the rights and obligations 

of Lessee as an Arizona public school district under applicable laws of the 

State of Arizona 

 

Commission Defendants’ Exhibit 1, Section 16; Commission Defendants’ Exhibit 2, 

                                                           

4
 Though not argued in Red Mesa, the right to exclude is also recognized by the Treaty 

of 1868 between the Navajo Nation and the United States.  See Treaty between the 

United States of American and the Navajo Tribe of Indians, June 1, 1868, art. II, 15 

Stat. 667, 668; Montana,  U.S. 558-59 (1981) (recognizing tribal jurisdiction over non-

Indians on trust lands of Crow Tribe based on right to exclude recognized in almost 

identical provision in Crow treaty).  The Treaty’s recognition of such exclusion right 

bolsters the conclusion that Navajo jurisdiction is at the very least plausible in this case.   
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Section 16.  This Court’s conclusion in Red Mesa that state-organized school districts 

could never consent was not made in the context of actual, affirmative consent included 

as bargained-for consideration for using Navajo trust lands.  The scope of that consent, 

given the caveats expressed in the last two sentences of the provisions, has not yet been 

established by any Navajo or federal tribunal.  Based on those lease provisions, 

however, Navajo jurisdiction over Window Rock Unified School District is at the very 

least colorable or plausible even if Montana applies, as the consent provision has to 

have some binding effect.  The Navajo court system properly should interpret the 

meaning of such provision in the first instance.   

III. CONCLUSION 

Based on the above, the Commission moves the Court to dismiss this case 

to require Plaintiffs to exhaust their Navajo court remedies.  In the alternative, 

Commission Defendants request a stay pending the outcome of the Navajo 

proceedings.   

 DATED, this 17
th

 day of May, 2012. 

       Respectfully submitted, 

 

      By: /s/ Paul Spruhan 

       Paul Spruhan, Esq. 

       Navajo Nation Department of Justice 

       Post Office Drawer 2010 

       Window Rock, Arizona 86515-2010 
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CERTIFICATE OF SERVICE 

 

 I hereby certify that on May 17, 2012 the original of this motion was filed 

electronically, and a true and correct copy of the foregoing was served on the 

following counsel to this proceeding by U.S. Mail: 

 
Georgia A. Staton 
Eileen Dennis GilBride 
JONES, SKELTON & HOCHULI, P.L.C. 
2901 North Central Avenue, Suite 800 
Phoenix, Arizona  85012 
 
David Jordan 
Law Offices of David Jordan 
309 E. Nizhoni Blvd. 
Gallup, NM 87305 
 

  /s/ Paul Spruhan 
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