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STATEMENT OF THE CASE 

 This Court should reverse the trial court’s grant of Plaintiff/Appellee 

Loren Shirk’s Rule 60(c) motion below.  By granting Plaintiff’s untimely 

and legally unsupported motion and setting aside a judgment entered two 

years before, the trial court effectively overturned the general rule, which 

predates the United States Constitution, that an Indian tribe and its 

employees are immune from lawsuits against them in both state and federal 

courts absent an express and unequivocal waiver of sovereign immunity.1  

Allowing the ruling below to stand obliterates a central tenet of Indian law 

and diminishes the Gila River Indian Community and its employees’ right to 

claim sovereign immunity, considered of critical importance to tribal 

autonomy and self-governance. 

 The lawsuit stems from an off-reservation traffic stop effectuated by 

two Gila River Indian Community police officers – Officer Hilario 

Tanakeyowma and Michael Lancaster – who were enforcing state law at the 

time of the stop and who were authorized by their Arizona Peace Officer 

Standard and Training certification to do so.  The driver the GRIC officers 

tried to stop was driving erratically, weaving in and out of lanes, and was 
                                                 

1 A copy of the trial court’s signed December 19, 2011 Order verifying the setting 
aside of judgment in the Officers’ favor and the trial court’s underlying November 30, 
2011 under advisement ruling, which first granted Plaintiff Rule 60(c) relief, are included 
in Appellant’s separately filed Appendix at pages 2-7.  
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speeding.  When the GRIC officers tried to make contact with him at a red 

light, the driver punched his gas, entered an intersection, and t-boned 

Plaintiff Loren Shirk.  Plaintiff was seriously injured in the accident. 

 Plaintiff sued the tribal police officers in state court, alleging common 

law negligence claims.  He did so even though the GRIC was operating its 

Police Department pursuant to a self-determination contract between the 

Tribe and the federal government.   Officers Tanakeyowma and Lancaster 

moved to dismiss the complaint on the basis of sovereign immunity.  The 

trial court granted dismissal and entered judgment in the officers’ favor.   

 Plaintiff did not appeal, but instead filed a complaint in federal court 

pursuant to the Federal Tort Claims Act (“FTCA”).  The judge in that matter 

held, as a matter of law, Plaintiff’s FTCA claim failed because the off-

reservation traffic stop made in enforcement of state law was outside the 

scope of the Tribe’s self-determination contract for law enforcement services 

with the United States and, accordingly, the officers were not entitled to 

FTCA protection.    

 Plaintiff then filed a motion to set aside the judgment in this case, 

asking the trial court to find that a provision in the federal statutory 

framework governing self-determination contracts and waiving an insurance 

carrier’s right to defend against a claim arising from such a contract by 
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asserting sovereign immunity applied to this case. Specifically, Plaintiff 

asked the trial court to set aside judgment based on the contention that the 

waiver provision in 25 U.S.C. § 450f(c)(3) constituted a waiver of the 

officers’ right to raise a sovereign immunity defense. 

 The trial court granted Plaintiff’s motion, though it was untimely and 

legally unsupported and this appeal followed. 
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STATEMENT OF FACTS 

 This case stems from an off-reservation traffic stop on October 19, 

2006 made by two Gila River Indian Community (“GRIC”)2 police officers.  

Pursuant to departmental regulations, both officers involved in the stop –  

Sergeant Hilario Tanakeyowma and Detective Michael Lancaster3 – were 

certified by the Arizona Peace Officer Standards and Training Board (“AZ 

POST”).   

 On the day of the accident, the GRIC Police Chief sent the Officers to 

a mandatory training session in Tucson, Arizona. (ROA 14 at Ex. 1 at ¶9 and 

Ex. 2 at ¶9).  The officers were attending this training in furtherance of the 

Department’s continuing education requirements.  (ROA 14 at Ex. 1 at ¶¶9-

10 and Ex. 2 at ¶¶9-10).  The Officers traveled to the training in a GRIC 

police vehicle assigned to Officer Tanakeyowma.  (Id. at Ex. 1 at ¶11 and 

Ex. 2 at ¶11).  GRIC police vehicles are only allowed to be used for official 

police business, not personal use.  (Id. at  Ex. 1 at ¶12 an Ex. 2 at ¶12).   

 The Officers had carpooled and were returning to Officer 

Tanakeyowma’s home in Chandler, Arizona at around 5:00 p.m.  (Id. at Ex. 

1 at ¶13 and Ex. 2 at ¶13).  They were traveling northbound on Arizona 
                                                 

2  Appellants refer interchangeably to the GRIC as the “Tribe” and the 
“Community” herein.    

3  For simplicity’s sake, both gentlemen are simply referred to herein as the 
“Officers.” 
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Avenue when they noticed a vehicle driving extremely erratically, weaving 

in and out of traffic.  (ROA at 14, Ex. 1 at ¶14 and Ex. 2 at ¶14; see also 

ROA 1 at ¶18).  Concerned for the safety of other motorists traveling during 

rush hour, Officers Tanakeyowma and Lancaster began effectuating a traffic 

stop on Leshedrick Sanford, the driver of the vehicle they observed.  They 

first got behind Mr. Sanford, in the same lane of travel, and stopped behind 

him at a red light at the intersection of Ocotillo Avenue and Arizona 

Avenues.  (ROA 1 at ¶20).  Just as Officer Lancaster exited the stopped 

GRIC PD vehicle to attempt to make contact with the driver of the vehicle, 

Mr. Sanford hit the gas, ran the red light, and entered the intersection.  (Id. at 

¶¶21-22).  As he did so, he collided with Plaintiff Loren Shirk, who was 

driving a motorcycle.  (Id. at ¶¶22-23).  Plaintiff was ejected from his 

motorcycle and suffered serious injuries.  (Id. at ¶23). 

 Mr. Sanford fled the scene on foot, but was caught.  He was ultimately 

criminally charged and prosecuted.  He pled guilty to a hit and run charge 

pursuant to A.R.S. § 28-661.4 

/ / /  

                                                 
4  Appellants ask that the Court take judicial notice of this fact, though it has no 

impact on the outcome of this appeal.  The criminal docket regarding Mr. Sanford’s 
charges and conviction can be accessed via this link: 
www.superiorcourt.maricopa.gov/docket/CriminalCourtCases/caseInfo.asp?caseNumber
=CR2006-165542 
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(A.) At the time of the accident, Officers Tanakeyowma and 
Lancaster effectively had two employers – the GRIC and 
the federal government. 

The character of the Officers’ employment is somewhat unique 

because of their status as tribal police officers in a police department 

operated pursuant to an agreement between the GRIC and the federal 

government.  Historically, the federal government provided most health and 

human services to tribes, including policing.  In 1975, however, Congress 

passed the Indian Self-Determination and Education Assistance Act 

(“ISDEAA”), often referred to as “Public Law 93-638,” and codified as 25 

U.S.C. § 450 et seq.  The law was intended to enhance tribal self-

government by allowing tribes to assume provision of services directly to 

their people. See 25 U.S.C. §§ 450(a), 450a(a) (1975); see also Navajo 

Nation v. Dep’t of Health & Human Servs., 325 F.3d 1133, 1141 (9th Cir. 

2003) (primary purpose of the ISDEAA is “to give tribes increased control 

over their own affairs and to shift responsibility for the administration of 

federal programs to tribes”).  The ISDEAA furthers self-determination by 

providing a mechanism through which tribal governments contract 

(oftentimes referred to as “638 contracts” or “638 compacts”) 5  with the 

                                                 
5 The Officers use the terms 638 contract and compact interchangeably in this 

Brief.  
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United States to assume authority to provide governmental services 

previously provided by the federal government.  See 25 U.S.C. § 450f. 

(1) The GRIC’s self-determination agreements with the 
federal government for law enforcement services: 

In 1998, pursuant to 25 U.S.C. § 450j(1), the GRIC entered its first 

self-determination agreement with the Bureau of Indian Affairs (“BIA”) to 

provide law enforcement services in 1998.  (See 1998 Public Law 93-638 

Indian Self-Determination Agreement By and Between the Gila River Indian 

Community and the Department of the Interior – Bureau of Indian Affairs 

for the Law Enforcement Program, included in Appellant’s Separate 

Appendix (“Appendix”) at pp. 8-47). 6   The term of the Tribe’s Self-

Determination Agreement was three years, but the Agreement also provided 

for successor annual funding agreements (an “AFA”) to be negotiated prior 

to the conclusion of the AFA under the original Agreement.  (See 1998 Self-

Determination Agreement, Appendix at pp. 11, 15).  The Tribe’s obligation 

regarding work to be performed pursuant to the Agreement is set forth in the 

AFA (which is attached to the 1998 Self-Determination Agreement as 

“Attachment 2”), as well as a separate “Statement of Work,” attached as 

                                                 
 6 A copy of the Agreement was also submitted to the trial court as an exhibit to 
the Officers’ motion to dismiss below.  (ROA 14 at Ex. 5). 
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“Attachment 1” to “Section G – Other Attachments.” (Id. at pp. 16, 19-25, 

36-44).7   

The Statement of Work provides that the Community was to “provide 

all necessary qualified and licensed personnel . . . to perform all tribal law 

enforcement and detention services on the Gila River Indian Reservation, 

including the investigation of applicable Federal violations.”  (Id. at pp. 36-

44).  GRIC police officers are also expected to assist the BIA and any other 

federal and/or state law enforcement officials in investigating state and/or 

federal offenses that occur on the reservation.  (Id. at pp. 36-37).  Any GRIC 

police officer who would be involved in performing criminal investigations 

pursuant to the Self-Determination Agreement is required to be a “certified” 

peace officer, meaning certified by the Arizona Peace Officer Standards and 

Training Board (“AZ POST”).  (Id. at p. 42).  Additionally, officers 

performing criminal investigations must complete a minimum of 40 hours 

in-service training per year.  (Id. at p. 42). 

By 2003, the GRIC had operated its Law Enforcement Program 

without incident thereby achieving “mature contractor” status, thereby 

allowing the Community to continue operating the Program indefinitely.  

(See Gila River Indian Community Resolution GR-195-01, Appendix at pp. 

                                                 
7 The Officers recognize that the Attachments to the Agreement are somewhat 

confusing but they have attached this document as it was received by them.   
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46-47).8  Accordingly, in August 2003, the GRIC entered a new Compact of 

Self-Governance with the United States to continue the Community’s Law 

Enforcement Program.  (See 2003 Compact of Self-Governance Between the 

Gila River Indian Community and the United States of America, Appendix 

at pp. 48-63).9  The 2003 Compact was intended, in part, to bring all 638 

programs and functions under the umbrella of a single agreement.  (See id. at 

pp. 54-55).  According to Article V, section 3, of the 2003 Compact, the 

“Community is deemed by the Act [referring to the ISDEAA] to be covered 

under the Federal Tort Claims Act (“FTCA”), while performing programs, 

services, functions and activities under this Compact and any funding 

agreement incorporated herein.”  (Id. at p. 56).   

The Compact also expressly preserves the Community’s sovereign 

immunity, providing in pertinent part, 

Nothing in this Compact or in any funding agreement 
incorporated herein shall be construed as – 

(a) affecting, modifying, diminishing, or otherwise 
impairing the sovereign immunity from suit 
enjoyed by the Community . . . . 

                                                 
8 A copy of this Resolution was filed with the Officers’ motion to dismiss as 

exhibit 6 (ROA at 14, Ex. 6). 
9 A copy of the 2003 Self-Governance Compact was originally filed as exhibit 7 

to the Officers’ motion to dismiss below.  (ROA at 14, Ex. 7). 
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(Id. at p. 58, art. V, section 14) (emphasis added).  The 2003 Self-

Governance Compact therefore lays plain the GRIC’s intention to not waive 

sovereign immunity – either for itself, or for its officials or officers. 

 Thus, at all times relevant to this case, the GRIC Police Department 

was operated pursuant to a Self-Determination Compact between the Tribe 

and the United States government.  The Officers therefore had a type of dual 

employment status, depending on the function they were performing.  

Whenever they were performing functions pursuant to the Compact, they 

were treated as federal employees and therefore afforded the protections of 

the FTCA.   

At any other time, the Officers were tribal employees.  The GRIC 

Council created a police department pursuant to its constitutional authority 

to appoint subordinate officials and to prescribe those officers’ duties and 

powers.  (See Constitution and Bylaws of the Gila River Indian Community 

of Arizona (1960), Appellants’ Appendix at pp. 64-78).  The Council has 

delegated the authority to enforce tribal ordinances and to protect the health, 

peace and welfare of Community members to the GRIC police.  (Id. at 72-

73).  Thus, anytime the officers were acting within their official capacity and 

pursuant to their authority – but not performing functions defined under the 

Compact – they were tribal employees. 
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(2) At the time of the stop, the officers were acting as 
tribal employees. 

 Neither the Self-Determination Compact nor the relevant funding 

agreements provide the officers with authority to enforce state traffic laws 

outside the confines of the GRIC reservation.  Instead, that authority was 

extended to the Officers by operation of state law.  Officers Tanakeyowma 

and Lancaster were authorized to effectuate the traffic stop on Mr. Sanford 

because they were AZ POST certified.   

 Arizona law provides that the authority of Arizona law enforcement 

officers – i.e. those with AZ POST certification – extends outside of the 

officer’s ordinary geographic area of authority under any of the 

circumstances set forth in A.R.S. § 13-3883.  See A.R.S § 13-3871.  This 

authority extends to tribal police officers, according to A.R.S. § 13-3874,10 

which provides in relevant part:  

While engaged in the conduct of his employment any Indian 
police officer who is appointed by … the governing body of an 
Indian tribe as a law enforcement officer and who meets the 
qualifications and training standards adopted pursuant to 
section 41-1822 shall possess and exercise all law enforcement 
powers of peace officers in this state. 

Section 41-18222 deals with the powers and duties of the AZ POST Board 

to establish standards for Arizona peace officer training and certification. 

                                                 
10 Section 13-3874 is part of Article 6 of Title 13, which is entitled “Authority of 

Peace Officers Outside Geographical Area of Agency.”   
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 Taken together, the foregoing statutory provisions indicate that a tribal 

police officer who is AZ POST certified has the same power to make 

warrantless arrests and/or investigatory traffic stops outside his/her 

geographic area of agency as does any other Arizona law enforcement 

officer who is AZ POST certified, so long as one of the conditions outlined 

in A.R.S. § 13-3883 exists.  Section 13-3883(B) provides that an officer may 

“stop and detain a person as is reasonably necessary to investigate an actual 

or suspected violation of any traffic law committed in the officer’s presence 

….”   

 There is no dispute that Leshedrick Sanford was both speeding and 

weaving in and out of lanes on the day of the stop, and that the officers 

ultimately discovered that he was driving while intoxicated.  (See ROA 21 at 

p. 5).  Therefore, these Officers’ authority to stop Mr. Sanford has never 

been in dispute.    

 (B.) Plaintiff asserts a single common law negligence claim 
against the Officers.  

 On October 4, 2008, Plaintiff filed his Complaint against Officers 

Tanakeyowma and Lancaster in state court.11  The Complaint consists of a 

single claim with two parts.  Plaintiff alleges the Officers were negligent in 

effectuating the traffic stop at issue and that the City of Chandler, whom 

                                                 
11 A copy of the complaint can be found in the Appendix at pages 79-84. 
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Plaintiff once mistakenly believed employed the Officers, was vicariously 

liable for the Officers’ conduct.  (ROA 1 at ¶¶ 26-31).  Plaintiff specifically 

alleged the Officers were negligent in the following ways: 

 Defendants “failed to comply with the City’s minimum policies, 
procedures and customs and/or the common law standard of 
reasonable due care required by police officers.” 
 

 Defendants “unreasonably refused to exhaust all other reasonable 
means as required by the City’s policies, procedures and customs 
and/or standards of police care.  Defendants Lancaster and 
Tanakeyowma acted in an improper, reckless, negligent, and 
unreasonable manner and placed Mr. Shirk in an unnecessarily 
dangerous situation.” 
 

 Defendants were “negligent in that they failed to comply with or 
follow the minimum policies, procedures and customs of the City 
of Chandler Police Department and/or the common law standard of 
reasonable care required of all police officers. 

 
 Defendants breached their duty of care owed to Plaintiff by failing 

to exercise “that degree of reasonable care, skill, learning and 
prudence that would be expected under similar circumstances of 
reasonable prudent police officers.” 

(ROA 1 at ¶¶ 27-30).   

 Significantly, Plaintiff alleges that, at all times relevant to his claim, 

Officers Tanakeyowma and Lancaster were acting in their “capacit[ies] as . . 

. police officer[s].”  (ROA 1 at ¶¶ 7-8).  Plaintiff also claims that the Officers 

were acting pursuant to state law.  (Id. at ¶ 9).  Not once does Plaintiff allege 

the existence of a 638 compact; nor does he make any claim that the Officers 

alleged negligent conduct arose out of performance of some obligation 
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defined by that a compact.  Further, even after Plaintiff learned of the 

existence of the GRIC’s Self-Determination Compact, he never sought to 

amend his complaint to make any claim arising out of performance of 

functions under the Compact.  

(C.) The Officers filed a motion to dismiss based on sovereign 
immunity, which the trial court granted on September 24, 
2008. 

Rather than file an answer to the Complaint, Officers Tanakeyowma 

and Lancaster filed a Rule 12(b)(1) motion asserting sovereign immunity 

from Plaintiff’s claims and challenging the trial court’s subject matter 

jurisdiction over Plaintiff’s claims against the GRIC Officers.  (ROA 14).  

The crux of the Officers’ argument was that when they effectuated the traffic 

stop on Leshedrick Sanford, they did so as police officers of the GRIC.  As 

such, they were acting within the scope of their authority as tribal police 

officers.  In light of the general rule that neither a tribe nor its employees, 

including police officers, may be subjected to a lawsuit absent an express, 

unequivocal waiver of tribal sovereign immunity, the Officers moved for 

dismissal.  (ROA 14 at pp. 9-12; ROA 21 at pp. 2-3).  In so doing, the 

Officers pointed to authority from the Ninth Circuit providing that “when 

acting in their official capacity and within the scope of their authority[,]” 

tribal employees are “shielded from lawsuits by sovereign immunity.”  (See 
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ROA 14 at p. 9, citing United States v. Oregon, 657 F.2d 1009, 1012 n. 8 

(9th Cir. 1982); see also ROA 21).  

Alternatively, Officers Tanakeyowma and Lancaster argued that 

because they attended the training in furtherance of the mandatory 

continuing education requirements set forth in the GRIC Self-Determination 

Compact, their conduct on October 19, 2006 (i.e. attending a mandatory 

training in Tucson) was, viewed in its totality, in furtherance of the 

Compact.  Accordingly, the Officers should have been treated as federal 

employees for the purposes of Plaintiff’s claims and, concomitantly, Plaintiff 

should have filed an FTCA claim.12  

On September 24, 2008, the trial court granted dismissal of Plaintiff’s 

claim against Officers Tanakeyowma and Lancaster.  (See September 24, 

2008 Minute Entry, Appendix at pp. 85-6).  In its order, the trial court held:  

 The doctrine of sovereign immunity extends to federally 
recognized tribes which may not be sued absent an express and 
unequivocal waiver of immunity by the tribe or the abrogation 
of tribal immunity by Congress.  Dawavendewa v. Salt River 
Project Agr. Imp. and Power Dist., 276 F. 3d 1150, 1159 (9th 
Cir. 2002).  Tribal immunity extends to tribal employees as 
long as their alleged misconduct occurred while they were 
acting in their official capacity and within the scope of their 

                                                 
12 While this issue has now been foreclosed, at least as far as the Arizona Federal 

District Court is concerned (see, Section III(B.)(1), infra), the Officers maintain that 
Plaintiff’s claims lie, if at all, in federal court under the FTCA.  They have consistently 
made this argument and do not, by making any arguments in this appeal, waive that 
contention.  
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authority.  Filer v. Tohono O’odham Nation Gaming 
Enterprise, 212 Ariz. 167, 174 (App. 2006). 

 In the case at bar, the Court finds that the Gila River Indian 
Community (“GRIC”) is a federally recognized tribe which has 
not waived immunity nor has the immunity been abrogated by 
Congress.  Therefore, if the Defendants were acting in their 
official capacity and within the scope of their tribal 
employment, then the Court lacks subject matter jurisdiction 
over them. 

As Defendants were returning from their continuing education 
class to the tribal community, their police chief instructed them 
to assist Chandler police officers at the scene of an accident in 
the city [sic] of Chandler.  Defendants followed these 
instructions.  After leaving the scene to resume their return to 
the GRIC, Defendants noticed a car driving erratically.  
Pursuant to their authority to enforce the law anywhere in 
Arizona, Defendants elected to stop the driver.  However, as 
Defendants were approaching the vehicle, the driver attempted 
to flee the scene and collided with Plaintiff. 

Based on the foregoing, the Court finds that Defendants were 
acting within their official capacity and scope of authority at all 
times relevant to Plaintiff’s Complaint. . . . Accordingly, as the 
Court lacks subject matter jurisdiction over the claims asserted 
against Defendants,  

IT IS ORDERED granting Defendants’ Motion to Dismiss. 

(See 09/24/08 Minute Entry, Appendix at pp. 85-86) 
 

(D.) Plaintiff then filed an FTCA claim against the USA and 
BIA.   

 
 Notably, Plaintiff did not appeal the state trial court’s dismissal of his 

claims against the GRIC Officers.  Rather, Plaintiff waited nearly a full year 

following dismissal of his state claims against the Officers, then filed a 
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lawsuit in federal court, asserting an FTCA claim.  (See Complaint in Shirk 

v. United States of America, et al., Case No. 2:09-cv-01786-NVW,  

Appendix at pp. 87-93).  The United States of America, the lead defendant 

in the FTCA case, filed a motion to dismiss.  According to the USA, when 

the Officers effectuated the traffic stop and eventually arrested Mr. Sanford, 

they were not carrying out the law enforcement program identified in the 

638 contract between the BIA and the GRIC because the stop occurred off-

reservation and involved enforcement of state, rather than federal or tribal, 

law.  Consequently, the USA maintained, Plaintiff could not maintain an 

FTCA claim against the USA, since that Act would only apply to claims 

arising from acts the Officers took in furtherance of the Tribe’s self-

determination agreement with the federal government.  Furthermore, the 

USA claimed that since it had not waived its sovereign immunity from suit, 

dismissal was appropriate. 

(1) Plaintiff’s FTCA claim was dismissed for lack of 
jurisdiction. 

 The federal district court agreed with the USA that dismissal was 

appropriate.  In an order dated August 27, 2010, Judge Neil V. Wake 

indicated that federal jurisdiction turned on the question of whether 

“Officers Lancaster and Tanakeyowma, employees of the GRIC Police 

Department, qualify as ‘federal employees’ acting ‘in the course of their 
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employment’ for purposes of the FTCA.”  (See August 27, 2010 Order in 

Shirk v. USA, et al., Appellants’ Appendix, pp. 94-104, at p. 99).  Pursuant 

to provisions in 25 U.S.C. §450f Note, as well as the federal regulations 

implementing self-determination contracts, tribal employees are deemed 

federal employees for purposes of extending FTCA coverage only when 

their actions are within the scope of their employment, as defined by the 

relevant self-determination contract.  (08/27/10 Order in Shirk v. USA, 

Appendix at pp. 99-100); see also Synder v. Navajo Nation, 382 F.3d 892, 

896-97 (9th Cir. 2004).  In other words, tribal employees receive FTCA 

coverage only when they can be said to be acting as federal employees – 

meaning the acts at issue must be taken pursuant to a 638 contract.   

In evaluating the scope of work for GRIC officers under the 638 law 

enforcement contract, the federal court noted that “the BIA contemplated 

execution of the GRIC law enforcement functions solely within the 

boundaries of the Gila River Indian Reservation.”  (08/27/10 Order in Shirk 

v. USA, Appendix at p. 100).  The court also pointed to language in the 

GRIC Compact’s Scope of Work, which indicated the contract covered only 

enforcement of federal and tribal law.   

In light of the facts related to the accident, and the relevant Scope of 

Work, the federal court held that the fact that the Officers were outside the 
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boundaries of the Reservation when they initiated the traffic stop on Mr. 

Sanford was “alone enough to place the officers’ conduct outside the scope 

of the Contract.”  (Id. at p. 101).   But, the court continued, even if that were 

not enough, the “officers were not attempting to enforce either federal or 

tribal law” at the time of the stop and since only federal and tribal law were 

contemplated by the Contract, the Officers could not have been acting in 

performance of their duties as defined by the 638 Contract.  Id.  As a result, 

Judge Wake granted the USA’s motion to dismiss. 

(E.) Four months later, Plaintiff filed a motion seeking to set 
aside the 2008 judgment entered against him in his state law 
case. 

Continuing his lackadaisical approach to this case, Plaintiff waited 

until December 22, 2010 to file his motion to set aside.  (ROA 49).  Initially, 

Plaintiff relied on Rule 60(c)(3), Ariz. R. Civ. P., which provides that a court 

may relieve a party from final judgment where the judgment was obtained 

by fraud, misrepresentation or other misconduct of an adverse party, though 

he also cited Rule 60(c)(6).  (ROA 49 at p. 4).  A close review of Plaintiff’s 

motion reveals, however, Plaintiff’s sole reason for believing he was entitled 

to relief was his belief that Defendants (or counsel’s) failure to disclose the 

existence and/or contents of a federal statute – 25 U.S.C. § 450f(c) – 

constituted fraud or misrepresentation.  (ROA 49 at pp. 3-5).     
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The Officers opposed the motion to set aside, arguing that the motion 

was untimely because it was not brought within the six month period 

required for Rule 60(c)(3) motions and that it was not substantively 

meritorious.  (ROA 52).  On the latter point, Officers Tanakeyowma and 

Lancaster argued the trial court was precluded, as a matter of law, from 

setting aside the judgment since the federal court had already decided the 

Officers’ conduct was not within the scope of the 638 Compact and 

therefore a portion of the law governing those compacts – which is what § 

450f(c) is – was irrelevant. 

On February 23, 2011, the trial court issued a minute entry ruling 

denying Plaintiff’s motion to set aside because it was “untimely and without 

merit.”  (ROA at 52).  This order was issued on the same day the parties had 

stipulated Plaintiff would file his reply memorandum.  Accordingly, Plaintiff 

filed a motion for reconsideration of the February 23, 2011 order, which was 

ultimately granted.  (ROA at 55).   

Meanwhile, both the GRIC and the USA sought leave to appear as 

amicus curiae and each was permitted to file a brief on the issue of whether 

25 U.S.C. § 450f(c)’s waiver of immunity for insurance carriers applied to a 

case in which the federal court had already determined the Officers conduct 

at issue occurred outside the scope of their duties pursuant to the Law 

26 
 



Enforcement Program Compact.  (See ROA 68 at 71-72).  The Court heard 

oral argument on the motion to set aside, and related papers, on September 

22, 2011.   

(1) The trial court ordered the judgment set aside. 

On November 30, 2011, Judge Willett, who took the case over from 

Judge Blakey, issued an under advisement ruling granting Plaintiff’s motion 

to set aside judgment.  She began by noting that, pursuant to Rule 60(c)(6), 

“Plaintiff has met his burden of proving ‘any other reason justifying relief 

from the operation of judgment.’”  (See November 30, 2011 Under 

Advisement Ruling, Appendix at p. 3).  In this vein, the court also found that 

Plaintiff had pursued relief with “diligence.”  (11/30/11 Under Advisement 

Ruling, Appendix at 7).  Next, the court ruled that the “Tribe has waived its 

sovereign immunity defense up to its federally mandated liability policy 

limits and has a duty to defend the Defendants as a matter of law in this 

State [sic] action.”  (Id. at 3).   

The trial court based its ruling on the language of 25 U.S.C. § 450f(c), 

which provides, in relevant part, that for any 638 Contract the Secretary of 

Interior enters into with a tribe, the Secretary shall “obtain[] or provid[e] 

liability insurance . . . for [the] Indian tribe[], tribal organizations, and tribal 

contractors carrying out contracts, grant agreements and cooperative 
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agreements pursuant to this subchapter.”  25 U.S.C. § 450f(c)(1).  This 

portion of the 638 law continues, indicating that “[a]ny policy of insurance 

obtained or provided by the Secretary . . . shall contain a provision that the 

insurance carrier shall waive any right it may have to raise as a defense the 

sovereign immunity of an Indian tribe from suit, . . .”  25 U.S.C. § 

450f(c)(3)(A).   

 Though the trial court’s under advisement ruling notes that the federal 

district court had already found the Officers’ conduct upon which Plaintiff’s 

claims relied were outside the scope of the GRIC’s 638 compact and thus 

not covered by the FTCA, Judge Willett nevertheless found the Officers’ 

“activities . . . fall within the intent of 25 U.S.C. § 450f(c).”  (11/30/11 

Under Advisement Ruling, Appendix at p. 7).  Accordingly, the trial court 

held that both the Tribe and its police officers had waived sovereign 

immunity for suits in Arizona state court, to the amount of available liability 

coverage for law enforcement activities.  (Id. at p. 3).13  The court’s ruling 

concluded by noting that the Officers would suffer no prejudice by the 

reinstatement of Plaintiff’s claims.  (Id. at p. 7).  

                                                 
13 Without explanation, and without having been asked to so find, the trial court 

also held the Tribe has a duty, as a matter of law, to defend the Officers.  This finding 
was way beyond the scope of relief sough, or appropriately granted, on a Rule 60(c) 
motion.  
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 The Officers pursued a signed Order from the trial court and, upon its 

issuance on December 22, 2011 (ROA at 96), filed this timely appeal. 
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ISSUES PRESENTED FOR REVIEW 

 
(1) Did the trial court abuse its discretion in granting Plaintiffs’ Motion to 

Set Aside where Plaintiff (a) did not seek Rule 60(c)(3) relief until 
two years after judgment was entered; (b) did not demonstrate the 
presence of “extraordinary circumstances” warranting relief under 
Rule 60(c)(6); and (c) where the substantive legal reasons upon 
which the trial court relied were fatally flawed? 
 

(2) Was it an abuse of discretion to apply 25 U.S.C. § 450f(c) – a statute 
governs claims arising from execution of 638 contracts – to 
Plaintiff’s common law negligence claim so as to waive both the 
Gila River Indian Community and Appellants’ sovereign immunity 
from suit where the statute’s waiver language is limited to 
insurance carriers? 
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ARGUMENT 

 
I. STANDARD OF REVIEW: 

 This Court reviews the trial court’s granting of Plaintiff’s Rule 60(c) 

motion for an abuse of discretion.  City of Phoenix v. Geyler, 144 Ariz. 323, 

332, 697 P.2d 1073, 1082 (1985).  An abuse of discretion exists where the 

reasons underlying a trial court’s action are “clearly untenable, legally 

incorrect, or amount to a denial of justice.  Similarly, a discretionary act 

which reaches an end or purpose not justified by, and clearly against, reason 

and evidence ‘is an abuse.’”  Geyler, 144 Ariz. at 329, 697 P.2d at 1079 

(quoting St. v. Chapple, 135 Ariz. 281, 297 n. 18, 660 P.2d 1208, 1224 n. 18 

(1983) (citations omitted)).    

The trial court’s setting aside of the underlying judgment in this case 

indisputably constitutes an abuse of discretion.  As will be explained in 

further detail below, the trial court’s November 11, 2011 ruling was both 

procedurally improper given the conditions precedent to seeking Rule 60(c) 

relief and was likewise legally incorrect in its application of 25 U.S.C. § 

450f(c).  Additionally, because the trial court’s order egregiously and 

unapologetically flies in the face of the long-standing doctrine of tribal 

sovereign immunity, it is imperative that this Court reverse the granting of 

Rule 60(c) relief and reinstate the judgment in the case. 
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II. PLAINTIFF’S RULE 60(C) MOTION WAS UNTIMELY AND 
SHOULD HAVE BEEN DENIED. 

(A.) Rule 60(c)(3) required Plaintiff to file his motion to set aside 
on or before June 22, 2009. 

 In filing his motion to set aside, Plaintiff initially invoked Rule 

60(c)(3).  That Rule provides, in relevant part: 

On motion and upon such terms as are just the court may 
relieve a party . . . from a final judgment . . . for the following 
reasons:  . . . (3) fraud (whether heretofore denominated 
intrinsic or extrinsic), misrepresentation or other misconduct of 
an adverse party. 

Rule 60(c)(3), ARIZ. R. CIV. P.  The Rule requires timely filing of a motion 

for relief and, in the case of a motion brought pursuant to subpart (3), such 

motion must be made not be more than six months after the judgment is 

entered.  Rule 60(c), ARIZ. R. CIV. P.; see also ABC Supply Inc. v. Edwards, 

191 Ariz. 48, 51, 952 P.2d 286, 289 (App. 1996).   

 The judgment in this case was entered on December 22, 2008.  (ROA 

at 49).  Plaintiff’s motion to set aside was filed two years, to the day, after 

judgment was entered.  It was therefore grossly outside of the six month 

window prescribed by Rule 60(c)(3) and therefore should have been flatly 

rejected.  This Court can and should reverse on this issue alone – it was an 

abuse of the trial court’s discretion to grant, let alone entertain, a Rule 

60(c)(3) motion filed a year and a half late.  In re Estate of Travers, 192 

Ariz. 333, 335-36, 965 P.2d 67, 69-70 (App. 1998) (trial court erred in 
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extending the time to file a motion pursuant to Rule 60(c)(3) beyond six 

months).    

 As noted above, the trial court initially deemed Plaintiff’s motion 

untimely and denied it.  (ROA at 54).   When the trial court reconsidered the 

matter, following Plaintiff’s motion for reconsideration and after receipt of 

Plaintiff’s reply memorandum in support of setting aside the judgment, it 

failed to justify why it reversed its earlier finding that the motion was 

untimely. 14   As an apparent means of skirting this issue, the trial court 

intentionally relied upon subpart (6) of Rule 60(c) when it granted Plaintiff 

relief from the judgment.  For the reasons explained below, this was wholly 

inappropriate.   

(B.) The trial court erred in recasting Plaintiff’s motion as one 
for relief under clause (6) of the Rule. 

In its under advisement ruling setting aside the 2008 judgment, the 

trial court found that Plaintiff had met the burden of proving “any other 

reason justifying relief” as required by Rule 60(c)(6).  Clause (6) is the 

Rule’s catch-all provision, allowing a court to provide relief from judgment 

even where a movant fails to satisfy one of the other five grounds for 

obtaining relief.  This catch-all does not universally extend to all requests for 

                                                 
14 And nothing in Plaintiff’s reply warranted the reversal.  (See ROA 57).  
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relief from judgment, however.  Instead, a movant must meet two specific 

preconditions to be eligible for relief under Rule 60(c)(6).  

First, to invoke Rule 60(c)(6) “the reason for setting aside the 

[judgment or order] must not be one of the reasons set forth in the five 

preceding clauses.”  Edsall v. Superior Court In and For Pima County, 143 

Ariz. 240, 243, 693 P.2d 895, 898 (1984) (citing Webb v. Erickson, 134 

Ariz. 182, 186, 655 P.2d 6, 10 (1982)) (emphasis in original).  Second, “to 

justify relief under clause 6, the facts must go beyond the factors enumerated 

in clauses 1 through 5 and raise extraordinary circumstances of hardship or 

injustice . . . .”  Edsall, 143 Ariz. at 243, 693 P.2d at 898 (internal quotation 

marks and citation omitted).  Plaintiff’s motion to set aside met neither 

criteria.    

(1) Plaintiff’s sole basis for seeking a set aside was always 
an alleged fraud perpetrated by Defendants, an issue 
that could only be raised under Rule 60(c)(3). 

As a threshold matter, Plaintiff has never provided any “reason” for 

seeking to set aside the judgment in this case other than a claim that the 

Officers, and/or undersigned counsel, “failed” to bring 25 U.S.C. § 450f(c) 

to the trial court’s attention.15  Specifically, Plaintiff’s motion to set aside 

                                                 
15 The standard for succeeding on that issue, had it been timely raised, would have 

required Plaintiff to show misconduct by clear and convincing evidence.  Norwest Bank 
(Minnesota), N.A. v. Symington, 197 Ariz. 181, 186, 3 P.3d 1101, 1106 (App. 2000).  
Plaintiff’s failure, or that of his counsel, to conduct adequate research or otherwise 
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complained that “Defendants . . . raised sovereign immunity despite 25 

U.S.C. § 450f(c), a Congressional [sic] statute (of which Plaintiff and the 

Court were obviously unaware), mandating federally funded liability 

insurance and expressly waiving the Tribe’s defense of sovereign immunity 

up to the limits of the policy.”  (ROA 49 at p. 3). Plaintiff went on to 

bemoan the fact that the Officers did not address this statutory provision in 

any of their pleadings, nor “was Plaintiff . . . aware the Tribe’s immunity 

had been abrogated by Congress to this extent.”  (Id.).  Plaintiff’s reply in 

support of his Rule 60(c) motion continues to rely exclusively on the 

argument that 25 U.S.C. § 450f(c) waived the Officers’ right to defend 

against Plaintiff’s claims by raising sovereign immunity (and, impliedly, that 

Officers had some duty to alert Plaintiff to the existence of this statute and 

interpret its import for him).   

Thus, Plaintiff’s lone reason for seeking to set aside the judgment was 

always, at its core, a claim that the Officers “misrepresented” to the trial 

court or to Plaintiff that they had the right to invoke the protections of 

sovereign immunity.  According to Plaintiff, the Officers’ assertion of the 

sovereign immunity defense was fraudulent because of the waiver provision 

in 25 U.S.C. § 450f(c)(3)(A).  Leaving aside, for now, the fact that 

                                                                                                                                                 
competently manage his case would not constitute clear and convincing evidence of 
misconduct by the Officers, or their counsel. 
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Plaintiff’s interpretation of this statutory provision is flatly wrong (see 

Section III, infra), because the sole grounds for Plaintiff seeking Rule 60(c) 

relief was the Officers’ alleged fraud of improperly claiming sovereign 

immunity from suit, Plaintiff failed to show that his motion was brought for 

a reason other than those enumerated in clause (3) of the Rule.  Accordingly, 

he failed to satisfy the first prerequisite for relief under clause (6).   

(2) Plaintiff’s purported lack of awareness of the 
existence of 25 U.S.C. § 450f(c) and/or failure to 
understand its significance to his case hardly 
constitutes the requisite extraordinary circumstances 
warranting Rule 60(c)(6) relief. 

In addition, to be eligible for relief under Rule 60(c)(6), Plaintiff had 

to show “extraordinary,” “unique,” or “compelling” reasons entitling him to 

relief.  Park v. Strick, 137 Ariz. 100, 105, 669 P.2d 78, 83 (1983).  Plaintiff’s 

counsel’s failure to “discover” or understand 25 U.S.C. § 450f(c) is not 

sufficient grounds warranting relief from judgment.  Panzino v. City of 

Phoenix, 196 Ariz. 442, 448, 999 P.2d 198, 204 (2000) (“Permitting relief 

from judgments entered as a result of an attorney’s actions clearly 

undermines the undeniable public policy that recognizes the finality of 

judgments and discourages multiplicitous litigation.”) (Internal quotation 

marks and citation omitted). 
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Plaintiff invoked Rule 60(c)(6) in a desperate attempt to save an 

untimely request for relief.  It is disingenuous, at best, for Plaintiff to claim 

his failure to file his motion sooner was the result of some type of 

“excusable neglect.” 16   (ROA 49 at p. 6).  The Officers cited various 

portions of §450 in their motion to dismiss.  (ROA 14 at p. 6).  Moreover, 

Plaintiff has known since the Officers filed that motion that the GRIC had a 

self-determination compact and that the compact existed precisely because 

of § 450f.  In fact, several of the exhibits attached to Officers Tanakeyowma 

and Lancaster’s motion to dismiss cite various portions of 25 U.S.C. § 450.  

(ROA 14 at Ex. 5 at 2-7, Ex. 6 at 1, Ex. 7 at 3, 6, 10, and Ex. 8 at 6).  Most 

notably, the Multi-Year Funding Agreement (“MFA”) attached as exhibit 8 

to the motion to dismiss specifically references Section 102 of  P.L. 104-

109, which, as the MFA notes, was later codified as 25 U.S.C. §§ 450e – 

450f.  (ROA 14 at Ex. 8 at 6). 

(a) Nor did Plaintiff’s conscious litigation decision 
to forego appeal constitute the type of 

                                                 
16 In his motion, Plaintiff cited to the transcript of the hearing on the USA’s 

motion to dismiss in the federal district court.  During the argument, Judge Wake asked 
Plaintiff’s counsel if he had considered filing a Rule 60(c) motion and arguing to the 
Maricopa County Superior Court that Plaintiff “had excusable neglect for not knowing 
about that contractual waiver of sovereign immunity.”  (ROA at 49 at p. 6).  Judge Wake 
did not have the benefit of knowing, however, that the statute which Plaintiff claimed he 
was unaware of had been cited in the Officers’ motion to dismiss in state court, and was 
cited in several of the documents attached as exhibits to that motion, including the 
relevant Self-Governance Compact. 
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compelling circumstance meriting the setting 
aside of the judgment here. 

As noted, Plaintiff never appealed the trial court’s dismissal of his 

claims against Officers Tanekyowma and Lancaster.  Instead, Plaintiff 

elected to file an FTCA claim against the USA and the BIA.  This certainly 

appears to have been a deliberate, strategic litigation decision.  And courts 

have repeatedly held that where a party makes a deliberate decision not to 

appeal, that is not grounds for later overturning a judgment. 

For instance, in Ackerman v. United States, 340 U.S. 193 (1950), the 

Supreme Court affirmed a decision denying relief under Federal Rule of 

Civil Procedure 60(b)(6) 17  where the petitioners failed to appeal a 

denaturalization judgment.  Therein, the petitioner claimed his failure to file 

an appeal was excusable because he could not afford the cost of doing so.  

Ackerman, 340 U.S. at 195.  The Court rejected the petitioner’s claim, 

holding: 

Petitioner made a considered choice not to appeal, apparently because 
he did not feel that an appeal would prove to be worth what he 
thought was a required sacrifice of his home.  His choice was a risk, 
but calculated and deliberate and such as follows free choice.  
Petitioner cannot be relieved of such a choice because hindsight seems 
to indicate to him that his decision not to appeal was probably wrong, 
. . .   There must be an end to litigation someday, and free, calculated, 
deliberate choices are not to be relieved from. 

                                                 
17 Arizona courts have noted that Federal Rule 60 is identical to Arizona Rule of 

Civil Procedure 60.  Panzino, 196 Ariz. at 445 n. 1, 999 P.2d at 201. 
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Id. at 198.   

The Arizona Supreme Court held long ago that Rule 60(c) is not 

intended as a substitute for an appeal.  See Ariz. Dep’t of Economic Security 

v. Mahoney, 24 Ariz.App. 534, 536, 540 P.2d 153, 155 (1975) (citation 

omitted).  Yet this is exactly the purpose to which Plaintiff attempts to put 

the Rule – he failed to file an appeal and his FTCA claim was unsuccessful.  

With no other remedy to pursue, he sought to reinstate his common law 

negligence claim against these officers in state court with no justifiable basis 

for doing so.  As a consequence, the trial court’s granting of Rule 60(c)(6) 

relief was neither supported by facts nor sound legal policy and, as such, 

constituted a clear abuse of discretion which this Court should reverse.  See 

Higelman v. American Mortg. Securities, Inc., 196 Ariz. 223-24, 994 P.2d 

1030, 1038-39 (App. 2000) (citation omitted).   

III. SUBSTANTIVELY, PLAINTIFF DOES NOT HAVE A 
MERITORIOUS CLAIM AND THEREFORE THE TRIAL 
COURT ERRED IN GRANTING RULE 60(C) RELIEF. 

In addition to the requirements for relief discussed above, for the trial 

court’s under advisement ruling to be proper, Plaintiff had to establish he 

had a meritorious claim.  Bickerstaff v. Denny’s Restaurant, Inc., 141 Ariz. 

629, 631, 688 P.2d 637, 639 (1984).  A meritorious claim is established via 

affidavit, deposition, or testimony of some facts which, if proved at trial, 

39 
 



would constitute a viable claim.”  United Imps. & Exps. ,Inc. v. Superior 

Court, 134 Ariz. 43, 46, 653 P.2d 691, 694 (1982).  Proof of a meritorious 

claim requires something more than conclusory statements by attorneys or 

the parties that a claim exists.  Id.  Plaintiff can never succeed on his 

common law claims in state court against the GRIC Officer-Defendants 

because they are entitled to sovereign immunity.  The trial court’s ruling was 

therefore an abuse of discretion that threatens the sanctity of tribal sovereign 

immunity and therefore this Court must reverse. 

(A.) Sovereign immunity exists unless and until there has been 
an express and unequivocal waiver. 

In analyzing the likely success of Plaintiff’s claims against the 

Officers if it set aside the judgment, the trial court should have begun its 

analysis from the standpoint that, as a general rule, tribes are immune from 

suit.  Indeed, tribes have long possessed the same common law immunity 

from suit as other sovereigns, including the United States.  See Santa Clara 

Pueblo v. Martinez, 436 U.S. 49, 58 (1978).  Sovereign immunity exists as a 

means of protecting tribal political autonomy and predates, substantially, the 

United States Constitution.  See Pan Am. Co. v. Sycuan Band of Mission 

Indians, 884 F.2d 416, 418 (9th Cir. 1989).  Absent congressional 

abrogation or tribal consent to suit, neither state nor federal courts have 

jurisdiction over claims against an Indian tribe.  Santa Clara, 436 U.S. at 58-
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59.  Tribal employees, including police officers, are shielded from suit by 

sovereign immunity just as the tribe is, so long as the acts forming the basis 

for a lawsuit against an officer are those taken while the officer was acting in 

his official capacity and within the scope of his authority as a tribal 

employee.  Lineen v. Gila River Indian Cmty, 276 F.3d 489, 492 (9th Cir. 

2002) (citation omitted).   

The issue of sovereign immunity, then, is jurisdictional in nature.  

Puyallup Tribe, Inc. v. Department of Game, 433 U.S. 165, 173, (1977); see 

also Chemehuevi Indian Tribe v. California State Bd. of Equalization, 757 

F.2d 1047, 1051 (9th Cir.), rev'd in part on other grounds, 474 U.S. 9 

(1985).  To be effective, a waiver of tribal sovereign immunity must be 

express and unequivocally.  Filer v. Tohono O’odham Nation Gaming 

Enterpr., 212 Ariz. 167, 172, 129 P.3d 78, 83 (App. 2006) (reiterating that 

“tribal immunity generally exists unless expressly abrogated by Congress or 

waived by the tribe”).  And, in the instance of a congressional waiver, it 

must be both unequivocal and explicit.  Filer, 212 Ariz. at 172, 129 P.3d at 

83 (citing Val/Del, Inc. v. Superior Court In & For Pima County, 145 Ariz. 

558, 560, 703 P.2d 502, 504 (App. 1985)). 

For Plaintiff to establish the likelihood of succeeding on his claims 

against Officers Tanakeyowma and Lancaster, then, he needed to show the 
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trial court that grounds existed for finding the GRIC, and therefore the 

Officers, had waived the protections afforded by sovereign immunity.  He 

failed to do so when faced with the Officers’ original motion to dismiss, and 

he likewise failed to do so in advocating Rule 60(c) relief.  The granting of 

relief was therefore in error. 

There is absolutely no dispute in this case between the parties – or 

amicus curiae – that the Officers’ acts of effectuating the traffic stop of Mr. 

Sanford and ultimately arresting him were acts taken within the course and 

scope of their employment as tribal law enforcement officers.  Plaintiff 

alleges in his complaint that the Officers were acting within the “scope of 

their agency, authority, service and employment.”  (ROA at 1, ¶ 3).  And 

with respect to the Officers’ alleged negligence, Plaintiff points to the 

manner in which the Officers effectuated the stop on Mr. Sanford – not to 

the Self-Determination Compact and not to acts alleged to arise out of, or be 

in furtherance of, that agreement.  This demonstrates that Plaintiff’s claims, 

at base, are nothing more than garden variety, common law negligence 

claims.  Indeed, Plaintiff admitted that the “GRIC’s liability, here, is an issue 

of state law.”  (ROA 53 at 5).  That all parties agree the stop and arrest were 

acts taken by the Officers in their capacity as GRIC employees (versus 

federal employees) is outcome determinative, since neither the GRIC nor its 
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officers may be sued absent an express and unequivocal waiver of immunity.  

Dawavendewa,  276 F.3d at 1159.   

(B.) The trial court’s reliance on 25 U.S.C. §450f(c) to find that 
the GRIC and the Officers’ sovereign immunity is waived 
was an abuse of discretion. 

  Plaintiff points to 25 U.S.C. § 450f(c) and claims that constitutes an 

express, unequivocal waiver of both the Gila River Indian Community, 

Officer Tanakeywoma, and Officer Lancaster’s ability to raise sovereign 

immunity as a defense to Plaintiff’s common law negligence claims brought 

in state court.  He could not be more off base. 

 Section 450f(c) must be read in context – it is, after all, part and parcel 

of the ISDEAA.  The relevant provisions provide as follows: 

Liability insurance; waiver of defense  
(1) Beginning in 1990, the Secretary shall be responsible for 
obtaining or providing liability insurance or equivalent 
coverage, on the most cost-effective basis, for Indian tribes, 
tribal organizations, and tribal contractors carrying out 
contracts, grant agreements and cooperative agreements 
pursuant to this subchapter. In obtaining or providing such 
coverage, the Secretary shall take into consideration the extent 
to which liability under such contracts or agreements are 
covered by the Federal Tort Claims Act.  
. . .  
(3)  
(A) Any policy of insurance obtained or provided by the 
Secretary pursuant to this subsection shall contain a provision 
that the insurance carrier shall waive any right it may have 
to raise as a defense the sovereign immunity of an Indian 
tribe from suit, but that such waiver shall extend only to 
claims the amount and nature of which are within the 
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coverage and limits of the policy and shall not authorize or 
empower such insurance carrier to waive or otherwise limit the 
tribe’s sovereign immunity outside or beyond the coverage or 
limits of the policy of insurance. 

25 U.S.C. §450f(c)(1) and (3)(A) (emphasis added).  To determine the 

meaning of this statutory provision, the Court must “look first to the 

[statutory] language.” Richardson v. United States, 526 U.S. 813, 818 

(1999). And, the Court’s examination of § 450f(c) must include all parts of 

the statute, not just a portion thereof.  See Lexecon Inc. v. Milberg Weis 

Berhhad Hynes & Learach, 523 U.S. 26, 36 (1998) (a “central tenet of 

[statutory] interpretation” requires “a statute … is to be considered in all its 

parts when construing any one of them”). 

 The foregoing language was added to the ISDEAA as part of a series 

of amendments that first extended FTCA coverage to just Indian health 

service providers and then to all 638 contracting tribes, tribal organizations 

and tribal contractors carrying out self-determination contracts.  See 25 

U.S.C. § 450f Note (1990).  The waiver language of § 450f(c) must therefore 

be viewed as confined in application to functions under a 638 self-

determination contract.   

Where no such contract is at issue, the insurance obtained to cover its 

administration cannot be accessed and any waiver applicable to the carrier’s 

ability to raise sovereign immunity must likewise be inapplicable.  Because 
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Plaintiff’s claims do not arise under the ISDEAA or pursuant to performance 

of the Tribe’s 638 contract for law enforcement, 25 U.S.C. § 450f(c) has no 

application to this case.  See, e.g., DeMontiney v. United States, 255 F.3d 

801, 813 (9th Cir. 2001) (holding that the provisions of the ISDEAA, 

including its limited waiver of sovereign immunity, is limited to “contracts 

… pursuant to this subchapter [meaning a contract under the ISDEAA]”). 

(1) The issue of whether the Officers’ conduct was within 
the scope of the 638 Contract is foreclosed and never 
should have been considered by the trial court. 

 
In litigating his FTCA claim in federal court, Plaintiff urged that court 

to find that the Officers’ conduct constituted performance of functions 

defined by the GRIC 638 Self-Determination Contract with the USA.  Had 

this argument been successful, the FTCA would apply to Plaintiff’s claims 

and the federal district court could have asserted jurisdiction over them. 

But the federal district court rejected Plaintiff’s claim and instead 

granted dismissal.  In so doing, that court found that because the traffic stop 

giving rise to Plaintiff’s claims occurred off-reservation and because it also 

involved enforcement of state law, the Officers’ conduct was outside the 

scope of the Tribe’s 638 Contract.  As a result, Plaintiff should have been 

precluded entirely from arguing the applicability of 25 U.S.C. § 450f(c) to 

this case, as that statue’s application is limited on its face to the provision of 
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insurance to Indian tribes, tribal organizations, and tribal contractors 

engaged in the act of “carrying out contracts, grant agreements and 

cooperative agreements pursuant to this subchapter [referring to 25 U.S.C. § 

450f(c) self-determination agreements].”  25 U.S.C. § 450f(c)(1). 

Preclusion is appropriate where, as here, an issue has been litigated in 

a prior proceeding, a final judgment was entered, and the party against 

whom prelusion will apply had a full opportunity to litigate the issue and did 

so.  Circle K Corp. v. Indus. Comm'n of Arizona, 179 Ariz. 422, 425, 880 

P.2d 642, 645 (App. 1993) (citing Chaney Bldg. Co. v. City of Tucson, 148 

Ariz. 571, 573, 716 P.2d 28, 30 (1986)).  Where those conditions are met, a 

“party should not be able to relitigate the issue that has already been 

decided.”  Circle K Corp., 179 Ariz. at 425, 880 P.2d at 645.  The trial court 

therefore erred in allowing Plaintiff to raise the issue of 25 U.S.C. § 

450f(c)’s application to this case because Judge Wake had already ruled the 

Officers’ conduct was not within the scope of the Compact.   

(2) By its express terms, § 450f(c) applies only to an 
insurance carrier. 

Even if the trial court were correct, however, in allowing Plaintiff to 

raise § 450f(c)’s waiver language following Judge Wake’s ruling that the 

Officers’ conduct was outside the Compact, the trial court still abused its 

discretion by interpreting the waiver therein as applying to any entity other 
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than an insurance carrier.  By its own language, § 450f(c)’s waiver applies 

exclusively an insurance carrier providing coverage to a tribe for its 

activities under a 638 contract.  In other words, the waiver, even if 

applicable to a state common law claim not arising from performance of a 

638 agreement, is immaterial, because it applies only to the carrier’s – and 

not the Tribe or its employees’ – ability to raise a sovereign immunity 

defense.   

The Ninth Circuit considered a similar issue, although under the 1988 

version of the statute, and held that the waiver contained in the ISDEAA is 

“only a very limited waiver” which has the effect of “authorizing the United 

States government to claim indemnity against the Tribe.”  See Evans v. 

McKay, 869 F.2d 1341, 1347 (9th Cir. 1989).  In so finding, that court noted 

that the “caveat of the subsection” makes clear that the rights and limitations 

set forth in § 450f(c) are applicable only to the “insurance carrier, not the 

Tribe.”  Evans, 869 F.2d at 1346 (emphasis added).  Therefore, even if 

§450f(c) applied to this case, it would not mean Plaintiff has a meritorious 

claim because the Officers were still entitled to immunity from suit. 

The trial court therefore erred in finding the Officers’ activities fell 

“within the intent” of §450f(c).”  By finding the statute’s waiver provision 

precluded the Officers from asserting a sovereign immunity defense, the trial 
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court went against the long-standing cannon of statutory interpretation 

dictating that waivers of sovereign immunity “must be construed strictly in 

favor of the sovereign . . . and not enlarge[d] . . . beyond what the language 

[of the waiver] requires . . . .”  U.S. v. Nordic Village Inc., 503 U.S. 30, 34 

(1992) (internal quotation marks omitted).  The trial court’s holding was 

thus a clear abuse of discretion inasmuch as it expanded the scope of § 

450f(c)’s waiver language beyond an insurance carrier.   

(C.) The trial court’s ruling prejudices the Officers. 
 
Setting aside a judgment entered four years ago is prejudicial to the 

Officers in both common, and more unusual, ways.  Obviously witnesses’ 

memories will have faded, parties will be harder to find, and the evidence in 

this case will be staler than it would have been had the matter proceeded 

earlier.  But more importantly, the trial court’s decision prejudices the GRIC 

Officers by denying them the immunity to which they are entitled.  Like 

other immunities, tribal sovereign immunity is intended to spare those 

entitled to its protection form the demands ordinarily imposed by litigation.  

See Siegert v. Gilley, 500 U.S. 226, 232 (1991).  By setting aside the 2008 

judgment, the trial court has ripped repose from the Officers and subjected 

them to further litigation.  See Minotti v. Lensink, 798 F.2d 607, 608 (2d Cir. 
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1986), cert. denied, 482 U.S. 906 (1987).  This is at cross-purposes with the 

intent of immunity and should not be allowed to stand. 

IV. CONCLUSION: 

 Tribal sovereign immunity is a matter of federal law, and “not subject 

to dimunition by States.”  Filer, 212 Ariz. at 170, 129 P.2d at 81 (quoting 

Kiowa Tribe v. Mfg. Techs., Inc., 523 U.S. 751, 756 (1998)).  Yet by setting 

aside the judgment in Officers Tanakeyowma and Lancaster’s favor, the trial 

court here eviscerated sovereign immunity without justification for doing so. 

 The trial court’s grant of Rule 60(c) relief was a blatant abuse of 

discretion for several reasons.  First, as a procedural matter, the trial court 

should have rejected Plaintiff’s request out-of-hand, since it was filed a year 

and a half later than required.  Second, the court abused its discretion by 

shoehorning a Rule 60(c)(3) motion into the catch-all provision of that Rule 

so as to save it from untimeliness.  This was clearly improper given that 

Plaintiff never established a reason outside of the reasons given in clauses 1-

5 for seeking relief and, more so, because he likewise never provided any 

form of extraordinary or unique circumstances justifying the equitable relief 

offered under clause (6).   

 Furthermore, the court below abused its discretion when it failed to 

recognize that a set aside was improper because neither the GRIC nor the 
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Appellant-Officers ever waived the right to invoke sovereign immunity.  

Plaintiff never should have been allowed to raise 25 U.S.C. § 450f(c) after 

the federal court ruled the Officers’ conduct at issue was not performed 

within the scope of the Tribe’s Self-Determination Compact.  Once that 

determination had been made, § 450f(c) became plainly inapplicable.  Yet 

the trial court nevertheless not only considered it, but also expanded its 

application well beyond the statute’s express terms.   

 The trial court’s error here is not without impact.  Tribes throughout 

the United States operate a wide variety of 638 contracts.  If the trial court’s 

ruling setting aside the judgment in this case stands, it will deal a severe 

blow to tribal sovereign immunity – one not justified by fact or law.  This 

Court should therefore reverse the trial court’s November 11, 2011 and 

December 22, 2011 rulings and reinstate judgment in favor of Officers 

Tanakeyowma and Lancaster. 

 RESPECTFULLY SUBMITTED this 15th day of October, 2012. 

      BERKE LAW FIRM, PLLC 

By /s/ Erin E. Byrnes  
Erin E. Byrnes 
1601 North 7th Street, Suite 360  
Phoenix, Arizona  85006 
Attorney for Appellants  
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