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I. JURISDICTIONAL STATEMENT 

A. Jurisdiction of the District Court 

 The District Court had subject matter jurisdiction under 28 U.S.C. § 1331; 

National Farmers Union Ins. Co. v. Crow Tribe of Indians, 471 U.S. 845, 852 

(1985).  

B. Jurisdiction of the Court of Appeals 

 This Court has jurisdiction over this appeal under 28 U.S.C. §1291 and 

§1292 because the Memorandum Decision and Order (the “Order”) appealed from 

is a final order, and the Order denied injunctive relief.    

C. Timeliness of Appeal 

 The appeal was timely.  ER0005-06; ER0001-02; Fed.R.App. P. 4(a)(1)(B).     

II.      STATEMENT OF THE ISSUES 

1. Did the District Court abuse its discretion by concluding that tribal 
jurisdiction was ‘colorable’ or ‘plausible’ where evidence of treaty rights, 
congressional delegation, and some direct effect on federally protected tribal 
interests exists?  

2. Did the District Court abuse its discretion by declining to issue an injunction 
where Plaintiffs failed to demonstrate likelihood of success on the merits, 
irreparable harm, that the balance of equities was in their favor, or that 
public interest favored injunctive relief? 

2. Did the District Court abuse its discretion by denying a motion to strike 
competent evidence? 

4. Are the unnamed, uninvolved Defendants immune from suit? 
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III. STATEMENT OF THE CASE 

The Shoshone-Bannock Tribes (Tribes) were sued in this case because they 

tried to make sure building activities on the Fort Hall Reservation were safe and 

consistent with Tribal laws.  Rather than exhaust Tribal remedies as required, 

Plaintiffs prematurely sued the Tribes in federal court, seeking an order declaring 

that the Tribes cannot ever assert jurisdiction of any kind over the Plaintiffs, 

regardless of what they may do on the Reservation.  Plaintiffs seek to undercut the 

Tribal Court system and decades of federal legislative, executive, and judicial 

policy supporting Tribal Courts. 

For over a quarter century the exhaustion doctrine has been one of the 

notable landmarks on the landscape of federal Indian law.   With barely a passing 

nod to the prominent point of exhaustion, Plaintiffs urged the District Court to dash 

ahead and issue injunctive relief impulsively.   

The Tribes asked the Court to avoid painting an errant brush-stroke across 

the scene of federal Indian law principles.  The District Court carefully weighed 

evidence from multiple witnesses, correctly analyzed legal issues, and issued a 

thoroughly researched Order.   

The District Court saw past Plaintiffs’ conscientious objection to Tribal 

Court jurisdiction and sensational allegations, and followed the law requiring 

2 
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exhaustion of Tribal remedies.  This Court should do likewise, respecting the long-

standing landmark principle of exhaustion. 

Currently, this case does not present the core jurisdictional question: whether 

the Tribes may lawfully regulate Plaintiffs’ actions on the Reservation.  That 

question cannot properly be answered by Federal courts until the Tribal Court has 

had a full opportunity to develop the record and consider the question in the first 

instance.   

Before getting to the core jurisdictional question this Court must answer the 

threshold question: whether the District Court correctly dismissed the Plaintiffs’ 

case for failure to exhaust tribal court remedies.  Answering the threshold question 

does not require this Court to conduct a full-blown jurisdictional inquiry.  The 

Tribes are not required to show now that jurisdiction is actually permitted, but only 

that it is colorable or plausible.     

To hurry the Court along without noticing landmark laws, Plaintiffs’ asked 

for the extraordinary remedy of injunctive relief. Injunctive relief is not 

appropriate, however, because the Plaintiffs failed to prove each of the required 

elements.  

Plaintiffs concede that their claims are confronted by long-standing laws 

requiring exhaustion of tribal court remedies.  They also concede that only one of 

the exceptions to the exhaustion mandate is potentially applicable.   

3 
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IV.  STATEMENT OF THE FACTS 

A. Parties 

The Tribes are a federally-recognized Indian tribe, residing on the Fort Hall 

Indian Reservation since 1868.  ER0289.  The Tribes are organized under the 

Indian Reorganization Act of 1934.  ER0289; 25 U.S.C. § 461.   

Tribal laws establish an elected Land Use Policy Commission (Commission) 

to administer and enforce the Tribes’ land use laws on the entire Fort Hall 

Reservation.  ER0289-90.  The Commission has three members: Tony Galloway, 

Sr., Casper Appenay, and John Fred.  The Commission’s Compliance Officer is 

George Guardipee.  ER0285.  Arnold Appeney is the Director of the Tribes’ Land 

Use Department.  

The Tribes have an elected governing body called the Fort Hall Business 

Council (Business Council).  Defendants Nathan Small, Glenn Fisher, Lee Juan 

Tyler, Devon Boyer, Tino Batt, Blaine Edmo, and Darrell Dixey are members of 

the Business Council.  ER0296-97.  There are no factual allegations in this case 

about particular actions or omissions by the Business Council or its members 

related to the subject matter of this case.  ER0294-302. 

The Tribal Court has existed since 1888, and now operates in a modern 

66,000 square-foot Tribal Justice Center.  Unidentified Tribal Court judges have 

been named as ‘John Doe’ defendants in this case.  ER0296-97.  There are no 

4 
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factual allegations in this case about particular actions or omissions by the 

unidentified Tribal Court Judges related to the subject matter of this case.  

ER0294-302. 

B.  Location 

The Fort Hall Reservation encompasses 544,000 acres or 870 square miles 

in Southeast Idaho.  ER0289.  Approximately ninety-eight percent (98%) of the 

Fort Hall Indian Reservation lands are owned by the Shoshone-Bannock Tribes or 

Tribal members and are held in trust by the United States for the benefit of the 

Tribes or individual Indians.  ER0289; FMC v. Shoshone-Bannock Tribe, 905 F.2d 

1311, 1312 (9th Cir.), cert. denied, 499 U.S. 493 (1991).   

The remaining two-percent (2%) of Reservation land, which is sprinkled 

throughout the Reservation, is held in fee status by individual Tribal members or 

by non-Indians.  ER0289. 

The Fort Hall Reservation is the permanent treaty homeland of the 

Shoshone-Bannock Tribes.  Id.  The Tribes have designated the entire Fort Hall 

Reservation as ‘closed’ in their federally-approved Land Use Policy Ordinance, 1 

giving notice to all residents of the nature of the Reservation.   

1 Addendum A.  Land Use Policy Ordinance, Chapter 6(A)(1).    
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Evans’ property is located on the Reservation, within the Tribes’ permanent 

homeland.  The Tribes and tribal members own land on six of the eight Sections 

surrounding Evans’ property.  ER0137-140. 
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Evans’ property is accessed by Government Road.  ER0145, 0165.  No right 

of way exists for Government Road.  ER0145, 0290.  Power County does not have 

a maintenance agreement for Government Road either.  ER0145.  Without a lawful 

right of way or maintenance agreement, unauthorized use of Government Road 

constitutes a trespass on the Fort Hall Reservation.  ER0290. 

The area surrounding Evans’ property includes prime Tribal agricultural 

ground used for subsistence and economic development purposes.  ER0137.  It 

also includes Tribal waterfowl hunting grounds.  ER0137.  The Fort Hall Bottoms, 

a pristine and protected fishery, is located near as well.  ER0137.   

C. Tribal Laws 

The Tribes adopted a Constitution and Bylaws in 1936, pursuant to the 

Indian Reorganization Act of 1934.  ER0289.  The Tribes’ Constitution and 

Bylaws were approved by the Secretary of Interior.  Id.  The Indian Reorganization 

Act of 1934 and Tribal Constitution authorize the Tribes to promulgate and enforce 

laws on the Reservation, subject to the approval of the Secretary of Interior.  

Shoshone-Bannock Tribal Constitution, Art. VI.   

Consistent with federal law, the Tribes adopted a Land Use Policy 

Ordinance in 1975.  ER0289.  The express purpose of the Ordinance was to: “(1) 

protect the present character of the Fort Hall Reservation; (2) insure clean air and 

water, open space, and a quality human environment; (3) reduce congestion; and 
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(4) promote the orderly and economic growth to the Fort Hall Reservation and 

peace, safety, morals, and general welfare of the inhabitants of the Fort Hall 

Reservation.”  Id.  Following public hearings, the Secretary of the Interior 

approved the Ordinance on March 29, 1977.  In 2010, the Tribes enacted 

amendments to the Land Use Policy Ordinance, which were approved by the 

Secretary of Interior as well, after public notice and comment.  ER0289.  For 

decades, the Tribes have had land use laws in place.  ER0289-90.  

D. Tribal Enforcement 

The Tribes have been enforcing their land use laws on the Reservation for 

decades.  Since 1977, the three member Land Use Policy Commission has 

reviewed and issued countless permits, including building permits, use permits, 

and special use permits for activities of both Indians and non-Indians conducting 

activities on the Reservation.  ER0290.  Many non-Indian landowners on the Fort 

Hall Reservation prefer, and voluntarily comply with the Tribes’ permitting 

system.  ER0290. 

Almost one year ago, Evans began construction on the Reservation without a 

Tribal Building Permit.  ER0285.  To ensure the building activities were safe and 

consistent with Tribal laws, the Commission took administrative enforcement 

action.  ER0285. 
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 1. Tribal Administrative Enforcement 

On May 16, 2012, the Commission issued a Notice of Violation to the 

owners of record at 1832 Government Road, as well as known subcontractors for 

building on the Reservation without a Tribal permit.  ER0285.  The Notice was 

ignored.  ER0286. 

 On May 22, 2012, the Commission conducted an informal administrative 

conference with Plaintiff David Evans by telephone.  ER0285.  The Commission 

informed the Plaintiff about applicable Tribal laws and processes.  ER0285. 

 On May 23, 2012, the Commission issued an administrative conference 

confirmation memo to Plaintiffs, confirming that a Tribal building permit would be 

required and that subcontractors were required to obtain a Tribal business license 

for $150.00.  ER0285.  No fines were imposed.  ER0285.  The Commission’s 

efforts were ignored.  ER0286.  

No threats about prison or arrest were made to Plaintiffs. ER0286, 0290, 

0154-55.  Acknowledging as much, Plaintiffs have conceded that there is no 

factual basis for arguing that bad faith or harassment occurred.  (Appellants’ Brief 

at 17, n. 2).     

Plaintiffs did not provide information about the building activity to the 

Tribes.  Evans contracted with Sage Builders and P&D Construction (ER0165), but 

did not disclose the contracts, which may contain terms requiring Tribal permits.   
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 2. Tribal Judicial Enforcement 

 On June 14, 2012, the Commission filed a judicial enforcement action in 

Tribal Court.  The Plaintiffs ignored the Tribal Court proceeding.   

 On August 14, 2012, the Commission filed an Amended Complaint in Tribal 

Court, dismissing claims against a subcontractor that had obtained a Tribal 

Business License, and naming the current owner of the property.  ER0294-303.  To 

insure due process, the Amended Complaint was personally served again on all 

named parties.  ER0305-306.  The Plaintiffs ignored the responsive pleading 

deadline.   

 On August 14, 2012, the Tribal Court held a duly noticed status conference.  

Plaintiffs ignored the hearing notice, and chose not to attend or inform the Court of 

their intention.  Tribal administrative and judicial processes were disregarded by 

Plaintiffs every step of the way.   

All Tribal Court proceedings have been stayed at the Tribes’ request, and 

upon the Plaintiffs’ stipulation, pending resolution of this federal court litigation.  

ER0118-119  

E.   Federal Court Litigation  

            Instead of seeking administrative or judicial recourse in a Tribal forum, 

Plaintiffs filed the instant action.  ER0294-302.  The Tribes moved to dismiss 
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Plaintiffs’ Amended Complaint on September 19, 2012.  ER0258-260.  The Tribes 

filed two declarations in support of their Motion to Dismiss.  ER0284-291.  

While briefing on the Tribes’ Motion to Dismiss was occurring, the 

Plaintiffs’ filed their Motion for Preliminary Injunction.  ER0217-237. The Motion 

to Dismiss and Motion for Preliminary Injunction raised and addressed the same 

jurisdictional and factual issues.  ER0036. The Tribes submitted four additional 

declarations pertaining to the Motion to Dismiss and Motion for Preliminary 

Injunction on November 1, 2012, within the deadline to file their Response to the 

Motion for Preliminary Injunction.  ER0133-153.   

Upon filing the additional four declarations, the Tribes had to link them to 

one motion or the other for electronic filing purposes, and chose to link them to the 

Motion to Dismiss on the docket, though they were connected to both motions. 

The Tribes’ filed a Response to the Motion for Preliminary Injunction on 

November 13, 2012.  ER00089-113.  After the Tribes filed their response to the 

Motion for Preliminary Injunction, Plaintiffs filed another affidavit in support of 

their Motion for Preliminary Injunction to supplement the affidavits that they filed 

with the original Motion.  ER0080-88.  The same day the Plaintiffs’ filed their 

‘late’ supplemental affidavit in support of their Motion for Preliminary Injunction, 

they filed a Motion to Strike the Tribes’ affidavits that were filed on November 1, 
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2012. ER0073-79.  Three days later Plaintiffs’ filed their Reply in Support of 

Motion for Preliminary Injunction.  ER0061-70. 

The District Court consolidated the motions for hearing on December 10, 

2012.  The Court heard argument on all pending motions at the December 10, 2012 

hearing, and took the matter under advisement.  ER0059.   

The Court entered a docket order denying Plaintiffs’ Motion to Strike but 

granted Plaintiffs an opportunity to file another brief and three (3) additional 

rebuttal affidavits to the Motion to Dismiss prior to issuing a decision.  ER0060.  

Plaintiffs filed their additional brief and affidavits on December 17, 2012.  

ER0021-31.   

On December 20, 2012, the Court issued a Memorandum Decision and 

Order granting the Tribes’ Motions to Dismiss for Lack of Jurisdiction and 

denying Plaintiffs’ Motion for Preliminary Injunction.  ER0007-20.  The Court 

entered a Judgment on December 27, 2012.  ER0005-6. 

V. SUMMARY OF ARGUMENT 

The District Court should be affirmed for four reasons.  First, Chief District 

Judge B. Lynn Winmill properly required exhaustion of Tribal Court remedies.  

The District Court did not clearly err or abuse its discretion in finding that Tribal 

jurisdiction was plausible or colorable.   
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Exhaustion of tribal remedies was properly required because no exceptions 

to the exhaustion requirement apply.  It is not ‘plain’ that Tribal jurisdiction is 

lacking because there are multiple plausible grounds for Tribal jurisdiction.  The 

Tribes’ Treaty and congressionally conferred authority are plausible grounds for 

Tribal jurisdiction.  There is also plausible Tribal jurisdiction based on the Tribes’ 

inherent authority because Plaintiffs’ activity has some direct effect on the Tribes’ 

federally protected interests.  The Supreme Court’s holding in Brendale makes 

Tribal jurisdiction plausible in this case.  Tribal jurisdiction is also plausible 

because the State lacks authority to regulate Plaintiffs’ activities on the 

Reservation.  There are no cases or statutes that preclude jurisdiction in this case.  

The District Court’s factual findings about plausible grounds for Tribal jurisdiction 

are not clearly erroneous.   

Second, the District Court properly denied injunctive relief.  The District 

Court did not abuse its discretion in determining that the Plaintiffs are not likely to 

succeed on the merits, that they did not demonstrate irreparable harm, that the 

balance of equities does not tip in their favor, and that public interest does not 

favor an injunction.   

Third, the District Court did not abuse its discretion in denying the 

Plaintiff’s motion to strike.  The Tribes’ submissions were timely, Rule 56(e) does 

not govern, the Tribes timely submitted competent evidence, and the Plaintiffs 
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were not prejudiced after being allowed additional time to submit rebuttal 

affidavits. 

Fourth, some of the Tribal defendants are immune from suit.  Since there are 

no allegations about conduct by Business Council members or the unnamed Tribal 

Court judges their immunity from suit requires dismissal of the action against 

them. 

VI. STATEMENT OF THE STANDARDS OF REVIEW 

A. Denial of Injunctive Relief—Abuse of Discretion 
 

The District Court denied Plaintiffs’ Motion for Preliminary Injunction.  

ER0020.   A district court’s decision regarding preliminary injunctive relief is 

subject to limited review.  Flexible Lifetime Sys., Inc., v Precision Lift, Inc., 654 

F.3d 989, 993-94 (9th Cir. 2011); Harris v. Board of Supervisors, L.A. County, 366 

F.3d 754, 760 (9th Cir. 2004) (“limited and deferential”).  Review of an order 

denying a preliminary injunction “is ‘limited and deferential,’ and does not extend 

to the underlying merits of the case.”  Johnson v. Couturier, 572 F.3d 1067, 1078 

(9th Cir. 2009). 

The denial of a request for an injunction is reviewed for an abuse of 

discretion.  Cummings v. Connell, 316 F.3d 886, 897 (9th Cir. 2003).  “As long as 

the district court got the law right, it will not be reversed simply because the 

appellate court would have arrived at a different result if it had applied the law to 
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the facts of the case.”  Earth Island Inst. v. U.S. Forest Serv., 351 F.3d 1291, 1298 

(9th Cir. 2003).   

B. Denial of Motion to Strike—Abuse of Discretion 

The District Court also denied Plaintiffs’ Motion to Strike.  ER0060.  The 

District Court’s ruling on the motion to strike is reviewed for an abuse of 

discretion.  United States v. $133,420.00 in U.S. Currency, 672 F.3d 629, 637 (9th 

Cir. 2012).   

C. Findings of Fact—Clear Error 

The District Court’s findings of fact, and application of law to facts where it 

requires an ‘essentially factual’ review, are reviewed for clear error.  Husain v. 

Olympic Airways, 316 F.3d 829, 835 (9th Cir. 2002).   

D. Conclusions of Law—De Novo 

Conclusion of law are reviewed de novo.  Husain, 316 F.3d at 835.   

E. Exhaustion of Tribal Court Remedies—Abuse of Discretion 

Although exhaustion of tribal court remedies has been subject to de novo 

review in some cases, see, e.g., Marceau v. Blackfeet Housing Auth., 540 F.3d 916, 

920-21 (9th Cir. 2008); Atwood v. Fort Peck Tribal Court Assiniboine, 513 F.3d 

943, 946 (9th Cir. 2008), it is not purely a conclusion of law.  

“[T]he exhaustion rule is ‘prudential,’ not jurisdictional.” Strate v. A-1 

Contractors, 520 U.S. 438, 451 (1997). “As a matter of discretion, a district court 
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may dismiss a case or stay the action while a tribal court handles the matter.” 

Atwood v. Fort Peck Tribal Court Assiniboine, 513 F.3d 943, 948 (9th Cir. 2008), 

citing Nat'l Farmers, 471 U.S. at 857. To the extent that the issue involves a 

discretionary determination, the District Court’s conclusion should be reviewed for 

an abuse of discretion. 

F. Treaties 

The Fort Bridger Treaty of 1868, 15 Stat. 673, 2 Kappler 1020, forms part of 

the grounds justifying dismissal of Plaintiffs’ Complaint.  The interpretation of a 

treaty or related executive order requires de novo review. United States v. 

Confederated Tribes of Colville Indian Reservation, 606 F.3d 698, 708 (9th Cir. 

2010).  Findings of historical facts regarding treaties are reviewed for clear error. 

Id.  

G. Affirming on Other Grounds 

The District Court’s decision may be affirmed on any ground supported by 

the record, even if not relied upon by the district court. Campbell v. Washington 

Dep’t of Soc. & Health Servs., 671 F.3d 837, 842 n.4 (9th Cir. 2011).  Accordingly, 

the lower court’s decision in this case may be affirmed, “even if the district court 

relied on the wrong grounds or wrong reasoning.” Cigna Property and Cas. Ins. 

Co. v. Polaris Pictures Corp., 159 F.3d 412, 418 (9th Cir. 1998). 
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VII. ARGUMENT 

A. EXHAUSTION OF TRIBAL REMEDIES WAS PROPERLY 
REQUIRED.  

The real question is not whether this Court has jurisdiction, but whether this 

Court should assert jurisdiction right now, despite the mandate of the long-standing 

exhaustion doctrine.  Whether the Tribal Court ultimately has jurisdiction over the 

Plaintiffs is a question that becomes pertinent only after this Court has answered 

whether the federal court should exercise jurisdiction at this point in the litigation.   

1. Exhaustion is a Well-Settled Doctrine that Deserves More than a 
Passing Nod. 

 
Exhaustion of tribal remedies is a well-established, mandatory requirement.  

This Court is required to dismiss or abstain from deciding cases where tribal 

remedies have not been exhausted. National Farmers Union Ins. Co. v. Crow Tribe 

of Indians, 471 U.S. 845, 855-56 (1985).   

When a claim arises in Indian country federal courts are generally required 

to stay their hand until the plaintiffs exhaust tribal court remedies.  Iowa Mut. Ins. 

Co. v. LaPlante, 480 U.S. 9 (1987); Nat’l Farmers Union Ins. Cos. v. Crow Tribe, 

471 U.S. 845 (1985). 

 The Ninth Circuit requires exhaustion in all cases involving tribal affairs, 

including those arising outside Indian country and off-Reservation, even where no 

tribal proceeding is pending, so long as there is a colorable or plausible argument 
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that tribal jurisdiction exists.  Marceau v. Blackfeet Hous. Auth., 540 F.3d 916, 

920-21 (9th Cir. 2008); United States v. Plainbull, 957 F2d 724, 728 (9th Cir. 1992).   

Likewise, the other Circuits have held that the policies underlying National 

Farmers “almost always” require exhaustion.  Texaco Inc. v. Zah, 5 F.3d 1374, 

1378 (10th Cir. 1993); Bank of Oklahoma v. Muscogee (Creek) Nation, 972 F.2d 

1166, 1170 (10th Cir.1992); Auto-Owners Ins. Co. v. Tribal Ct., 495 F.3d 1017, 

1024 (8th Cir. 2007).   

“Tribal courts have repeatedly been recognized as appropriate forums for the 

exclusive adjudication of disputes affecting important personal and property 

interests of both Indians and non-Indians.” Santa Clara Pueblo v. Martinez, 436 

U.S. 49, 65-66 (1978) (emphasis added); Siemion v. Stewert, 2012 WL 5430977 

(Nov. 7, 2012, D. Montana) (“Considerations of comity require the exhaustion of 

tribal remedies before the claim may be addressed by the federal district court.”) 

citing Wellman v. Chevron, 815 F.2d 577, 578 (9th Cir. 1987).   

Against this backdrop of authority developed and affirmed by many courts 

over the course of a quarter century, in can be fairly said that, “exhaustion of tribal 

remedies is ‘mandatory.’”  Id.  A corollary observation of the Ninth Circuit notes 

that, “[a] district court has no discretion to relieve a litigant from the duty to 

exhaust tribal remedies prior to proceeding in federal court.” Allstate Indem. Co. v. 

Stump, 191 F.3d 1071, 1073 (9th Cir. 1999).  
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a. United States Supreme Court Precedent Requires 
Exhaustion. 

 
The deference that both state and federal courts must accord tribal courts 

concerning activities occurring on reservation lands is deeply rooted in current 

Supreme Court precedent.  United States v. Plainbull, 957 F.2d 724 (9th Cir. 1992).  

The seminal United States Supreme Court decisions in National Farmers and Iowa 

Mutual mandate that litigants exhaust available tribal court remedies before filing 

in federal courts. In National Farmers Union, the Supreme Court held that, as a 

general rule, federal courts cannot consider any relief for a plaintiff in a civil action 

involving an Indian until available tribal remedies have been exhausted. Id. at 853–

57.  

The rule requires federal courts to allow the tribal court a full opportunity to 

determine the existence and extent of its own jurisdiction in the first instance, 

regardless of the basis of jurisdiction that may exist in federal court.  Id. at 16.  

Only after “all tribal remedies are exhausted and the tribal courts finally decide that 

tribal jurisdiction exists, then the district court can decide the question of tribal 

jurisdiction.  Yellowstone County v. Pease, 96 F.3d 1169, 1172 (9th Cir.1996), cert. 

denied, 520 U.S. 1209, (1997); Stock West, Inc. v. Confederated Tribes of the 

Colville Reservation, 873 F.2d 1221, 1227 (9th Cir. 1989).   

The Supreme Court has long recognized that tribal administrative and 

judicial processes are the appropriate forums for disputes about affairs arising on a 
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Reservation.  Santa Clara Pueblo v. Martinez, 436 U.S. 49 (1978); Merrion v. 

Jicarilla Apache Tribe, 455 U.S. 130, 137 (1982).  

The Court in Iowa Mutual noted that civil jurisdiction over the activities of 

non-Indians on reservation lands “presumptively lies in the tribal courts unless 

affirmatively limited by a specific treaty provision or federal statute.” 480 U.S. 

at 18 (emphasis added).  Plaintiffs ignore that presumption and suggest that 

subsequent cases have quietly done away with exhaustion.   

The Iowa Mutual Court went on to point out that “tribal courts are best 

qualified to interpret and apply tribal law.” Iowa Mutual, 480 U.S. at 16.  This is 

particularly true when litigation concerns the validity of a tribal ordinance—an 

issue that goes to the heart of tribal self-government and self-determination.  

Grand Canyon Skywalk Development Co. v. ‘Sa’Nyu Wa, 2012 WL 1207149. The 

“tribe must itself first interpret its own ordinance and define its own jurisdiction.” 

Burlington, 940 F.2d at 1246.   

b. The Ninth Circuit Requires Exhaustion. 

“[B]oth the Supreme Court and this circuit have held that non-Indian 

defendants must exhaust tribal court remedies before seeking relief in federal 

court, even where defendants allege that proceedings in tribal court exceed tribal 

sovereign jurisdiction.” Burlington N.R.R. v. Crow Tribal Council, 940 F.2d 1239, 

1244 (9th Cir. 1991); see, e.g., Stock West. Inc. v. Taylor, 964 F.2d 912 (9th Cir. 
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1992); Wellman v. Chevron U.S.A. Inc., 815 F.2d 577 (1987); Crawford v. Genuine 

Parts Co., 947 F.2d 1405 (9th Cir. 1991), cert. denied, 112 S.Ct. 1174 (1992); 

United States v. Plainbull, 957 F.2d 724 (9th Cir. 1992); Middlemist v. Lujan, 824 

F.Supp. 940 (D. Mont. 1993); Big Horn County Electric Cooperative, Inc., v. 

Adams, 219 F.3d 944 (9th Cir. 2000). 

c. Exhaustion Has Been Consistently Required on the Fort 
Hall Reservation. 
 

In United States of America v. FMC Corporation, CV-98-0406 (D. Idaho 

1998), this district court denied FMC’s motion for declaratory relief and made it 

clear that those litigants on the Fort Hall Reservation had to exhaust Tribal court 

remedies.  In another case arising on the Fort Hall Reservation, the Ninth Circuit 

noted the propriety of Tribal court jurisdiction.  In FMC v. Shoshone-Bannock 

Tribes, 905 F.2d 1311, 1314 (9th Cir. 1990) the Ninth Circuit found that the Tribes 

indeed had jurisdiction to enforce legislative regulation on the non-Indian owned 

company operating on fee land.  Id.  This Court’s decision in this case should 

follow the same consistent pattern.   

d. Important Policies Justify the Exhaustion Requirement 

The Court in National Farmers set forth three reasons for the exhaustion 

rule. First, the Court recognized that “Congress is committed to a policy of 

supporting tribal self-government and self- determination.” National Farmers, 471 
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U.S. at 856.  The Supreme Court recognized that “unconditional access to the 

federal forum would place it in direct competition with the tribal courts, thereby 

impairing the latter’s authority over reservation affairs.”  Iowa Mutual Ins. Co., 

480 U.S. at 16.   

If the exhaustion doctrine gets nothing more than a passing nod, “the 

legitimacy and independence of the tribal court system come into serious 

question.”  Pittsburgh & Midway Coal Mining Co. v. Watchman, 52 F.3d 1531, 

1537 (10th Cir. 1995).  “Allowing litigants to bypass tribal institutions simply by 

filing an action in federal court would undercut the tribal court system.”  Id.   

Second, “the orderly administration of justice in the federal court will be 

served by allowing a full record to be developed in the tribal court before either the 

merits or any question concerning appropriate relief is addressed.” National 

Farmers, 471 U.S. at 856.  Indeed, it “simply makes good policy sense to allow 

tribal administrative agencies and courts to develop the decisional matrix prior to 

federal court consideration.” Pittsburgh, 52 F.3d at 1538.   

Third, exhaustion of tribal court remedies encourages tribal courts to explain 

the precise basis for accepting jurisdiction, and provides other courts with the 

benefit of their expertise in the event of further judicial review.”  National 

Farmers, 471 U.S. at 857. 
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 Finally, deciding that exhaustion applies will require the Tribes, counties, 

and landowners to have reasonable discussions about informal resolution, rather 

than ignoring each other and resorting to federal litigation on every case.  In this 

case, the Tribes dismissed claims against one of the subcontractors as soon as he 

obtained his Tribal Business License.  Reasonable resolutions like this are more 

likely if everyone knows that they are required to acknowledge and deal with each 

other. 

Plaintiffs’ civil action steps on the underlying policies, and runs headlong 

into the exhaustion rule.  It is undisputed that Plaintiffs failed to exhaust tribal 

remedies.  

2. No Exceptions to the Exhaustion Requirement Apply. 

Plaintiffs have tried to shape a philosophical disagreement with Tribal Court 

jurisdiction into one of the exception categories.  Notably, there is no recognized 

exception for conscientious objection to Tribal Court authority.   

None of the recognized exceptions apply in this case.  The Ninth Circuit 

recognizes four exceptions to the exhaustion requirement:  

“(1) when an assertion of tribal court jurisdiction is ‘motivated by a 
desire to harass or is conducted in bad faith’; (2) when the tribal court 
action is ‘patently violative of express jurisdictional prohibitions’; (3) 
when ‘exhaustion would be futile because of the lack of an adequate 
opportunity to challenge the tribal court’s jurisdiction; and (4) when it 
is ‘plain’ that tribal court jurisdiction is lacking, so that the exhaustion 
requirement ‘would serve no purpose other than delay.” 
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Elliot v. White Mountain Apache Tribal Court, 566 F.3d 842, 844 (9th Cir. 2009), 

cert denied, 130 S.Ct. 624 (2009).   

Plaintiffs have apparently conceded that the first three exceptions do not 

apply.  (Appellants’ Brief, 17, n. 2).  Notwithstanding, Plaintiffs continue to 

advance allegations of threats, harassment, and tribal court incompetence. 

(Appellants’ Brief, 7, 51).    Accordingly, it is worth noting why the first three 

exceptions do not apply. 

 The first exception—when an assertion of tribal court jurisdiction is 

motivated by a desire to harass or is conducted in bad faith—does not apply.  The 

Tribes did not threaten or harass the Plaintiffs.  ER0285-286, 290.  

Plaintiffs’ allegations about bad faith are controverted by video evidence and 

witness declarations submitted to the District Court.  Plaintiffs’ allegations are also 

irrelevant.  Allegations of bad faith and harassment must related to the Tribal 

Court’s assertion of jurisdiction, not the Compliance Officer’s statements.  Grand 

Canyon Skywalk Development Co. v. ‘Sa’Nyu Wa, 2012 WL 1207149.   

The second exception to the exhaustion requirement does not fit either.  It 

only applies when there is specific and express federal statutory authority 

preempting and proscribing tribal court jurisdiction.  Dish Network Corp., et al. v. 

Eric Tewa, et al., Case 3:12-CV-08077-JAT; El Paso Natural Gas Co. v. 
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Neztsosie, 526 U.S. 473, 484 (1999).  Here, there is no federal legislation providing 

grounds for argument about preemption or express jurisdictional prohibitions.   

 The third exception to exhaustion cannot apply either because Plaintiffs have 

an opportunity to challenge the tribal court’s jurisdiction.  The Tribal Court, upon 

the Commission’s motion, stayed all Tribal Court proceedings until the federal 

court ruling is final.  ER0115. 

  a. The ‘Plainness’ Exception to Exhaustion Does Not Apply.  

The fourth exception to the exhaustion requirement originally enunciated in 

Strate, 520 U.S. at 459, n. 14—when “it is plain that no federal grant provides for 

tribal governance or nonmembers’ conduct on land covered by Montana’s main 

rule, so the exhaustion would serve no purpose other than delay”—does not fit this 

case either.   

i. The Court Should Apply the True ‘Plainness’ 
Exception. 

 
The fourth exception recognized by the Ninth Circuit in Elliot v. White 

Mountain Apache Tribal Court, 566 F.3d 842, 844 (9th Cir. 2009) is based on a 

loose reading of Nevada v. Hicks, 533 U.S. 353, 369.  Nevada v. Hicks observed 

that National Farmers recognized only three exceptions (bad faith, express 

jurisdictional prohibitions, and futility), and then pointed out that Strate added a 

fourth exception: “[w]hen ... it is plain that no federal grant provides for tribal 
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governance of nonmembers’ conduct on land covered by Montana's main rule,” so 

the exhaustion requirement “would serve no purpose other than delay.”  Id. at 369. 

The Supreme Court found in Nevada v. Hicks that the fourth exception ‘is 

technically inapplicable’ where plaintiffs fail to make a plain showing that no 

federal grant provides for tribal governance so that exhaustion would serve no 

purpose other than delay.  Id.  Uttering Montana’s general rule alone does not 

satisfy Plaintiffs’ burden to make such a showing.   

It has not been conclusively determined that the Hicks Court intended to 

expand the fourth exception to the exhaustion requirement.  Dish Network Corp., et 

al. v. Eric Tewa, et al., Case 3:12-CV-08077-JAT (D. Arizona 2012).  Even if it 

did, conducting a merits analysis under Montana “would essentially eviscerate the 

comity doctrine and the reasoning behind it.”  Id.   

Strate’s footnote exception and the reasoning behind it did not overrule 

National Farmers and Iowa Mutual sub silentio.  Melby v. Grand Portage Band of 

Chippewa, 1988 WL 1769706, 4 (D. Minn. 1998).  The footnote did not do away 

with exhaustion in all cases involving non-Indians or non-Indian fee land on 

reservations.  Id.   

A better interpretation of Strate’s fourth exception is that exhaustion is not 

required in cases “such as this one,” involving highway accidents between non-
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Indians on fee land where a federal and state right of way exists.  Strate v. A-1 

Contractors, 520 U.S. 438, 459 n. 14 (1997).   

In addition, the Supreme Court’s limitation of its own holding in Hicks 

weighs in favor of narrowly interpreting the fourth exception.  “Our holding in this 

case is limited to the question of tribal-court jurisdiction over state officers 

enforcing state law. We leave open the question of tribal-court jurisdiction over 

nonmember defendants in general.”  Hicks, 533 U.S. at 358 n. 2. (emphasis added).  

ii. Tribal Jurisdiction is Plain When There are Plausible 
or Colorable Grounds for Jurisdiction. 

 
To determine whether it is ‘plain’ that tribal jurisdiction is lacking, the Ninth 

Circuit has inquired whether tribal jurisdiction is ‘colorable’ or ‘plausible.’  Elliot 

566 F.3d at 848.  If tribal jurisdiction is ‘colorable’ or ‘plausible’ then the 

plainness exception does not apply.  Id.   

  iii. Plausibility is a Low Standard. 

The recent Ninth Circuit case of Rincon Mushroom Corporation of America 

v. Mazzetti, No. 10-56521, distinguished between a higher standard for evaluating 

exhaustion issues under Strate v. A-1 Contractors and Nevada v. Hicks, and a 

“lower” standard that applies where no exhaustion activities have occurred.  

Rincon Mushroom Corporation of America v. Mazzetti, No. 10-56521, at 3.   

Like the Plaintiffs here, the Rincon plaintiffs pointed to cases where tribal 

jurisdiction was absent.  “But in those cases – unlike here – the plaintiff had 
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already exhausted its tribal remedies, and the federal court was addressing the 

tribal jurisdiction in the first instance, asking whether tribal jurisdiction was 

actually permitted under the second Montana exception.”  Rincon, at 3 (emphasis 

in original) (citing Plains Commerce Bank v. Long Family Land & Cattle Co., 544 

U.S. 316 (2008); Strate v. A-1 Contractors, 520 U.S. 438 (1997) and Montana v. 

United States, 450 U.S. 544 (1981).   

“Here by contrast, Rincon Mushroom has not exhausted its tribal remedies, 

so the standard (to determine whether tribal exhaustion is required) is lower; Tribal 

jurisdiction need only be “colorable” or “plausible.”  Id., citing Elliot, 566 F.3d at 

848 (emphasis in original). 

The Ninth Circuit in Rincon made quick work of an otherwise complex 

analysis by recognizing the appropriate lower standard, and then pointing out that, 

“a tribe has jurisdiction to regulate the conduct of non-Indians on fee lands within 

the reservation when that conduct threatens or has some direct effect on the 

political integrity, the economic security, or the health or welfare of the tribe.” Id. 

at 2, citing Montana v. United States, 450 U.S. 544, 566 (1981).  Notably, the 

Ninth Circuit did not parse through language of opinions where exhaustion actually 

occurred to describe the Montana test as an impossible standard to meet.  It 

focused on whether it was plausible that there was ‘some direct effect’ on tribal 

interests.  Id.   
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The Ninth Circuit readily remembered, “[w]e have held that both fires and 

contamination of a tribe’s water quality are threats sufficient to sustain tribal 

jurisdiction.”  Id., citing Elliott, 566 F.3d at 850 (fires); and Montana v. EPA, 137 

F.3d1135, 1139–40 (9th Cir. 1998) (water quality).  The Ninth Circuit did not delve 

deeper.   

In Rincon, the tribe offered declarations explaining how activities could 

contaminate the tribe’s water source and increase the risk of fires.  The Ninth 

Circuit found that “[t]hose threats are sufficient to make the tribe’s assertion of 

jurisdiction over activities on Rincon Mushroom’s property “colorable” or 

“plausible.”  Id.   

 By definition, a ‘plausible’ statement is one seeming reasonable, but not 

necessarily compelling credence.  Latif v. Obama, 677 F.3d 1175, 1190 (D.C. Cir. 

2011) citing Zamano v. Holder, 649 F.3d 969, 974 (9th Cir. 2011). 

  b. Multiple Grounds for Tribal Jurisdiction are Plausible. 

The Tribes have offered multiple reasonable arguments demonstrating 

plausible legal grounds for Tribal jurisdiction.  The Tribes also produced evidence 

of multiple plausible factual grounds for Tribal jurisdiction, which formed the 

basis for the District Court’s findings of fact (set forth below in Section 3).  The 

fact that Plaintiffs do not agree with the various colorable or plausible grounds for 

jurisdiction does not render them unreasonable or implausible.  Id.   
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i. Montana is Not the Only Ground for Plausible 
Jurisdiction. 

 
Montana’s second exception is one of three main grounds for jurisdiction. 

Philip Morris USA, Inc. v. King Mountain Tobacco Co., Inc., 569 F.3d 932, 937 

(9th Cir. 2009) (“Apart from treaties, there are two potential sources of tribal 

jurisdiction: a tribe's inherent sovereignty and congressional statutory grant).    

State, 520 U.S. at 445-46 (“Montana thus described a general rule that, absent a 

different congressional direction,…” and “Our case law establishes that, absent 

express authorization by federal statute or treaty,…”.) (emphasis added).  The 

Court must also consider the other grounds advanced by the Tribes.  

ii. Tribal Jurisdiction is Plausible Under the Fort 
Bridger Treaty of 1868. 

 
The Fort Bridger Treaty has permanent homeland promises that are an 

independent ground for Tribal jurisdiction in this case.  The Reservation has been 

‘set apart for the absolute and undisturbed use and occupation of the [Tribes].’   

Treaty with the Eastern Band Shoshone and Bannock, 1868 (Fort Bridger Treaty of 

1868), Article 2, 15 Stat. 673, 2 Kappler 1020.  The United States has “solemnly 

agreed” that no persons “shall ever be permitted to pass over, settle upon, or 

reside” on the Reservation without the Tribes’ consent and just compensation.  

Plaintiffs’ actions frustrate the purpose of these treaty promises.   
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The Fort Bridger Treaty of 1868 recognizes the Tribes’ inherent authority to 

regulate their Reservation.  Congress’ act to ratify the treaty recognizes the Tribes’ 

inherent authority.  In the same spirit, the U.S. Supreme Court has observed that, 

“tribes [may] retain the inherent authority to exercise civil jurisdiction over non-

Indian activities on reservation lands, including the power to zone fee lands.” 

Brendale v. Confederated Tribes and Bands of Yakima Indian Nation, 492 U.S. 

408, 413 (1989).  

Treaty construction in favor of Indians has a well-established pedigree.  

“The language used in treaties with the Indians shall never be construed to their 

prejudice…”  The Kansas Indians, 72 U.S. 737, 760 (1867)(quoting Worcester v. 

Georgia, 31 U.S. 515, 557 (1832); Minnesota v. Mille Lacs Band of Chippewa 

Indians, 526 U.S. 172 (1999).  

In exchange for the cession of hundreds of thousands of acres of aboriginal 

territory, the Tribes bargained for the ability to control and define the nature of 

their Reservation.  To steal away the Tribes’ benefit of the bargain by ignoring the 

plausible impact of the Treaty adds insult to a long list of historic injuries to the 

Shoshone-Bannock Tribes.   
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a.) Fort Hall lands were not allotted under the 
Dawes Act.  
 

 The Tribes’ Treaty rights related to land use regulation cannot be 

disregarded based on the Dawes Act of 1887 (General Allotment Act).  Allotments 

on the Fort Hall Reservation came from the Act of February 23, 1889, 25 Stat. 688.   

In contrast to the General Allotment Act, Fort Hall’s allotment statute 

contains specific language about continuing the restraints on alienation, immunity 

from judgment, and prohibition on State taxation for allotments on the Reservation.  

Id.  The plain language of Fort Hall’s allotment legislation differs greatly from the 

General Allotment Act’s expression of Congressional intent to remove “all 

restrictions as to sale, encumbrance, and taxation.” 25 U.S.C. § 349.  ‘Canons of 

construction’ apply when interpreting legislation and treaties, and ambiguity must 

be construed liberally in favor of the Tribes, with ambiguous provisions interpreted 

to the Tribes’ benefit.  Montana v. Blackfeet Tribe, 471 U.S. 766 (1985).  

iii. Tribal Jurisdiction is Plausible Under Delegated 
Authority. 

 
The Tribes also have delegated authority from Congress to regulate land use 

on the Fort Hall Reservation.  Regulatory jurisdiction may be ‘congressionally 

conferred.”  Nevada v. Hicks, 533 U.S. at 360; Philip Morris USA, Inc. v. King 

Mountain Tobacco Co., Inc., 569 F.3d 932, 937 (9th Cir. 2009).  
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The Indian Reorganization Act of 1934 authorized the Tribes to approve 

Constitutions and promulgate tribal laws governing Reservation affairs.  25 U.S.C. 

§§ 461, et seq.  The Congressional Act ratifying the Fort Bridger Treaty of 1868 

approved Tribal authority over the Fort Hall Reservation.  15 Stat. 673.  The 

actions of the Secretary of Interior twice approving the Tribes’ Land Use Policy 

Ordinance that expressly governs land use matters on the Reservation, including 

building permits, and the Tribes’ federal Treatment as a State (TAS) under 

Congressional for purposes of federal Clean Water Act enforcement also constitute 

delegated federal direction as contemplated by Strate.  520 U.S. at 446.  The Tribes 

have been exercising congressionally conferred land use authority for years which 

constitutes plausible ground for Tribal jurisdiction.   

  iv. Tribal Jurisdiction is Plausible under Montana. 

As contemplated by Montana, Plaintiffs’ activities have ‘some direct effect’ 

on the Tribes’ protected interests in this case.  “The second exception to Montana’s 

general rule concerns conduct that ‘threatens or has some direct effect on the 

political integrity, economic security, or the health or welfare of the tribe.’”  Strate 

v. A-1, 520 U.S. at 457; citing Montana, 450 U.S. at 566. 

Plaintiffs’ activities have some direct effect on the Tribes’ interests in 

political integrity, economic security, and health and welfare.  Evans had a 

preexisting unpermitted septic system on his property servicing a trailer which he 
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removed after it was identified by the Tribes.  ER0154-155.  Evans’ land is not 

compatible with the two septic systems, considering the lot size, soil type, and 

increased use.  Id.   Plaintiffs’ activities pose septic tank dangers based on parcel 

size, soil type, and overburdening.  ER0154, 136.   

The use of Evans’ property is incompatible with Tribal land uses, 

regulations and Comprehensive Land Use Plan.  ER0151, 136, 137.  Plaintiffs 

activities pose a risk of non-compliance with building codes, and dilapidated 

housing resulting from substandard construction practices on the Reservation.  

ER0137.  The Tribes, tribal members, Plaintiffs and other Reservation residents are 

at risk from local EDB contamination, and dissemination of sewage biosolids. 

ER0134, 135, 142.  Plaintiffs’ activities may contribute to unauthorized disposal of 

construction debris on the Reservation.  ER0134.  Plaintiffs’ activities add to 

degradation of adjacent Tribal hunting grounds and fisheries, and wildlife habitat.  

ER0137.  Plaintiffs’ activities pose fire hazards related to building sites and 

construction practices.  ER0134-136.  Tribal interests in groundwater are impacted, 

as well as loss of funding if the EPA’s Region 10 order prohibiting private well 

construction was not followed.  ER0135, 142.  

In addition, since there is no right of way for Government Road, which 

Evans’ uses to access his home, Plaintiffs’ activities trespass on the Reservation.  

ER0134, 145-146.  The Supreme Court has suggested that a tribe may regulate 
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nonmembers’ conduct to the extent that the tribe can ‘assert a landowner's right to 

occupy and exclude.’ Hicks, 533 U.S. at 359.  Trespass regulations plainly concern 

a property owner’s right to exclude. See Hicks, 533 U.S. at 359; Elliott v. White 

Mountain Apache Tribal Court, 566 F.3d 842, 849-50 (9th Cir. 2009). 

The Tribes have various interests in regulating building sites.  Tribal 

interests are affected when the building contractors associated with the Evan’s 

construction do not dispose of waste properly.  The Tribes have had two fires 

recently within the Reservation that started on non-Indian fee land.  Hazardous 

waste from construction debris potentially occurs at building sites.  Worker safety 

is a concern at building sites. Building sites can also become nuisances to 

surrounding residents.  Building projects should follow building codes to ensure 

occupant safety.  Building projects necessarily affect groundwater where wells are 

required.  Inability to regulate cripples the Tribes’ ability to identify and protect 

affected Tribal interests. 

Threats to tribal interests like these invoke inherent tribal authority over non-

Indians.   State of Montana v. U.S. E.P.A., 137 F.3d 1135, 1141 (9th Cir. 1998).  

Similarly, actions of a non-Indian business that have some direct effect on health 

and welfare of a tribe give rise to tribal court jurisdiction.  Cheromiah v. United 

States, 55 F. Supp. 2d 1295, 1305, 1999 WL 454912 (D.N.M. 1999). 
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The business activities of Plaintiffs Sage Construction and P&D 

Construction have additional impact on Tribal interests, the extent of which must 

be the subject of discovery to present a full record to the Court after exhaustion.  

Where non-Indians voluntarily engage in commercial activities in Indian country, 

it is plausible that tribal court jurisdiction is proper.  Lanphere v. Wright, 387 Fed. 

Appx. 766 (9th Cir. 2010).     

Each of the Tribes’ concerns must be carefully examined, in light of the 

Tribes’ treaty, and the historical development of state, federal, and tribal laws.  

When contributing factors are contested exhaustion is required.  Encana Oil & Gas 

v. John St. Clair, Case 12CV00027-ABJ (D. Wyo. 2012); Tillet v. Lujan, 931 F.2d 

636, 640 (10th Cir. 1991); U.S. v. Tsosie, 92 F.3d 1037, 1041 (10th Cir. 1996); 

Marathon Oil Co. v. Johnston, 2004 WL 4960751, 2 (D. Wyo. 2004).   

  v. Tribal Jurisdiction is Plausible under Brendale.   

The Supreme Court has found that a tribe can have exclusive jurisdiction to 

regulate fee lands located within reservations.  See, e.g., Brendale v. Confederated 

Tribes of the Yakima Nation, 492 U.S. 408 (1989). 

Plaintiffs argue that they are likely to succeed because they view the Fort 

Hall Reservation as ‘open’ under the Brendale analysis. Brendale v. Confederated 

Tribes and Bands of Yakima Indian Nation, 492 U.S. 408 (1989).  As a preliminary 

matter, whether the Fort Hall Reservation is ‘open’ or ‘closed’ under the Brendale 
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analysis is a matter for the Shoshone-Bannock Tribal Court to determine in the first 

instance.   

Fort Hall is not an ‘open’ Reservation.  It is completely unlike the 

reservation of the Yakima Indian Nation analyzed in Brendale.   

Approximately ninety-eight percent (98%) of the Fort Hall Indian 

Reservation lands are Tribal lands or lands held in trust by the United States for the 

benefit of the Tribes or individual Indians. ER0134; FMC v. Shoshone-Bannock 

Tribe, 905 F.2d 1311, 1312 (9th Cir.), cert. denied, 499 U.S. 493 (1991).   

Over twenty percent (20%) of the Yakima Indian Nation was non-Indian fee 

land.  That means non-Indians owned more than 260,000 acres of the Yakima 

Reservation.  In stark contrast, only two percent (2%) of the Fort Hall Reservation 

is owned by non-Indians or Tribal members in fee simple. Only 10,800 acres 

sprinkled throughout the Fort Hall Reservation are owned by non-Indians or Tribal 

members in fee.   

In addition, the Yakima Reservation had three (3) entire towns open to non-

Indian residences, businesses, and development.  There are no similar independent 

towns on the Fort Hall Reservation.   

Finally, the Yakima Indian Nation deliberately classified parts of the 

Reservation as ‘open.’  In contrast, the Shoshone-Bannock Tribes have designated 

the entire Fort Hall Reservation as ‘closed’ in the federally-approved Land Use 
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Policy Ordinance.2  It cannot be argued with a straight face that the Fort Hall 

Reservation is like the Reservation in Brendale.   

Here, the Tribes and tribal members own land on six of the eight Sections 

surrounding Evans’ property.  ER0134-140.  The absence of tribal member 

housing in the area does not demonstrate lack of Tribal interest.  Rather, it is the 

result of a deliberate decision of the Shoshone-Bannock Tribes to protect prime 

agricultural ground for economic development purposes and preserve hunting 

grounds nearby.   

Showing a line of ownership from several past owners, Plaintiffs attempt to 

demonstrate that the Fort Hall Reservation has been diminished or ‘opened’ 

through allotment.  Attempting to apply the General Allotment Act of 1887 to the 

Fort Hall Reservation is improper, and advances the objectives of that ill-

conceived legislation.   

“The objectives of allotment were simple and clear cut: to extinguish tribal 

sovereignty, erase reservation boundaries, and force the assimilation of Indians 

into the society at large.”  County of Yakima, 504 U.S. at 254.  Fortunately, “the 

policy of allotment came to an abrupt end in 1934 with the passage of the Indian 

Reorganization Act.”  Id. at 255.  Unfortunately, some individuals are stuck in the 

ideological past.   

2 Addendum A. Land Use Policy Ordinance, Chapter 6(A)(1).    
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It is clear that Congress passed distinct allotment legislation for the Fort Hall 

Reservation by the Act of Congress, 25 Stat. 688.  Accordingly, the General 

Allotment Act, along with its outdated and disgraced objectives, should not be the 

backdrop for considering the present state of the Fort Hall Reservation.   

The Fort Hall Reservation has not been diminished or opened as Plaintiffs 

suggest.  “[O]nly Congress can divest a reservation of its land and diminish its 

boundaries. Once a block of land is set aside for an Indian Reservation and no 

matter what happens to the title of individual plots within the area, the entire block 

retains its reservation status until Congress explicitly indicates otherwise.” Solem 

v. Bartlett, 465 U.S. 463, 470 (1984); Hagen v. Utah, 510 U.S. 399, 411 (1994).  

Even fee lands owned by non-members are part of Indian country.  18 U.S.C.A. § 

1151(a).  Evans’ property is not on an open or diminished portion of the 

Reservation.  Brendale’s analysis regarding ‘open’ areas does not apply or 

preclude jurisdiction in this case.   

a.) Federal law protects the tribes from 
unacceptable incremental shifts in the character 
of the Reservation. 

 
Although issuance of one building permit may arguably be a relatively 

minor regulatory matter, the absence of Tribal regulation has a major impact.  If 

the Tribes are not able to protect their interests now to give effect to the purpose of 

the Tribes’ land use laws, then the Tribes’ ability to protect its interests in the 
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future is diminished.  Recognizing this concern, Justice Steven’s concurring 

opinion in Brendale states: 

The incremental shifts in the texture and quality of the surrounding 
environment occasioned by discrete land-use decisions within an 
expansive territory are not readily monitored or regulated by 
considering “whether the uses that were actually authorized on [the] 
property imperiled the political integrity, the economic security, or the 
health or welfare of the Tribe.”  Brendale at 444. 
The words of Justice Stevens, as applied to this case, mean that decisions by 

Power County in discrete building permit cases will contribute to the unacceptable 

“incremental shifts” in the character and nature of the Reservation.  Such 

“incremental shifts” have a cumulative effect of imperiling the Tribes’ interests 

and cannot be measured or regulated by considering whether the particular permit 

in a discrete case threatens the Tribes’ protected interests.   

Not only is there substantial legal authority under Brendale for the Tribes to 

regulate Plaintiffs’ land use, but the State of Idaho lacks authority to do so.   

vi. Tribal Jurisdiction is Plausible because Power County 
Lacks Authority.  

 
Indian tribes retain ‘attributes of sovereignty over both their members and 

their territory.’ California v. Cabazon Band of Mission Indians, 480 U.S. 202, 207 

(1987).  Tribal authority is not subordinate to State authority.  United States v. 

Mazurie, 419 U.S. 544 (1975). 
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State jurisdiction is limited to that jurisdiction authorized by Congress, and 

Public Law 280 does not grant states general civil regulatory authority.  Bryan v. 

Itasca County, 426 U.S. 373, 385, 388-390 (1976).  Idaho’s Public Law 280 

statute, I.C. §67-5101 does not include building permits or zoning in the list of 

seven category areas over which Idaho assumed concurrent jurisdiction.  I.C. §67-

5101. 

a.) Congress has not divested the Tribes of the 
ability to regulate zoning on the Reservation, 
nor has it granted such authority to the State. 

 
A fundamental principle of federal Indian law is that the sovereignty of 

Indian tribes is inherent and exists unless and until Congress has divested it.  

United States v. Wheeler, 435 U.S. 313 (1978); Williams v. Lee, 358 U.S. 217, 223 

(1959) (“If this power is to be taken away from them, it is for Congress to do it”).  

Congress has not divested the Shoshone-Bannock Tribes of the authority to define 

the character of their Reservation, so, the Tribes retain that inherent authority.  

Importantly, when trust land was transferred in fee to non-Indian owners, there was 

no grant of governing authority from the Tribes to the State of Idaho.  
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b.) Power County lacks authority to regulate land 
use on the Fort Hall Reservation because it 
infringes on the Tribes’ sovereign right to self-
government. 

The County’s attempt to regulate land use on the Fort Hall Reservation 

infringes on the Tribes’ sovereign right to self-government.  Infringement is an 

independent barrier to the assertion of state authority because it “can be sufficient 

basis for holding state law inapplicable to activity undertaken on the reservation.” 

White Mountain Apache Tribe v. Bracker, 448 U.S. 136, 142 (1980).  Any 

assertion of state jurisdiction in Indian County that interferes with a tribe’s right of 

self-government is unlawful.  See, e.g., Fisher v. District Court of Montana, 424 

U.S. 382 (1976).   

One of the most fundamental rights of tribal government is to define the 

character of the Reservation.  An attempt by the county to zone, subdivide, or 

permit activities within the Fort Hall Reservation infringes on the Shoshone-

Bannock Tribe’s right to implement Tribal land use laws and define the character 

of the Reservation, and are thus unlawful. 

c.) The Fort Hall Reservation is not within the 
territorial jurisdiction of Power County.   

 
The State of Idaho has acknowledged the Tribes’ right to govern within the 

territorial boundaries of the Fort Hall Reservation in both the Organic Act of the 

Territory of Idaho, 12 Stat. L. 808, § 1 , Ch. 117, and the Idaho Constitution. “All 
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such territory [has been] excepted out of the boundaries [of Idaho] and 

constitute[s] no part of the territory of Idaho, until said tribe shall signify their 

assent to the President of the United States to be included within said territory.”  

Id.  The People of the State of Idaho did “agree and declare that we forever 

disclaim all right and title to … all lands owned or held by any Indians or Indian 

tribes…and said Indian lands shall remain under the absolute jurisdiction and 

control of the congress of the United States.”  Idaho Const., Art. 21, Sec. 19.  Thus, 

no part of the Fort Hall Reservation is within the lawful territorial boundaries of 

Power County.  The Tribes have never consented to inclusion within State 

boundaries.  Therefore, the Power County boundary drawn over the top of the 

Reservation is invalid.   

Power County’s legitimate boundary ends at the Reservation line, and the 

Constitution of the State of Idaho prohibits a county from making or enforcing any 

regulation outside its limits.  Id., Art. XII, Sec. 2. Accordingly, the County cannot 

lawfully issue building permits for any area within the Reservation, including 

Evans’ property.  The Idaho Constitution and the Organic Act are separate and 

independent barriers to Power County’s authority to regulate Evans’ activities. 

vii. Tribal Jurisdiction is Plausible Because No Law 
Precludes Jurisdiction.  

 
Contrary to Plaintiffs’ suggestion, no case categorically bars the assertion of 

Tribal jurisdiction in this case.  Determining the scope of tribal court jurisdiction is 
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not an easy task, Stock West, 873 F.2d at 1228, and cannot be done by reference to 

cases that are not on point.  The analysis turns on how the claims in this case relate 

to the Tribes’ particular interests.  Smith, 434 F.3d at 1132 (9th Cir. 2006) (en 

banc).   

a.)  King Mountain does not preclude Tribal 
jurisdiction. 

 
 Philip Morris USA, Inc. v. King Mountain Tobacco Co., Inc., 569 F.3d 932, 

943 (9th Cir. 2009) does not apply to this case.  It was a suit by the holder of a 

federally-registered trademark for trademark infringement, unfair competition, and 

passing off through off-reservation sales. Id.  The focus of the complaint “occurred 

off-reservation boundaries.”  Id.  Because tribal jurisdiction over the Lanham Act 

“would create serious anomalies” it was plain that the tribal court did not have 

jurisdiction.  Id. at 944. 

b.) Plains Commerce does not preclude Tribal 
jurisdiction. 

 
Plains Commerce Bank v. Long Family Land and Cattle Co., 554 U.S. 316 

(2008) does not foreclose tribal jurisdiction in this case.  Rather, it supports the 

exhaustion mandate.  In that case the plaintiffs sued in tribal court and the bank 

contested the tribal court’s jurisdiction.  Id. at 320.  After trial in tribal court, the 

bank appealed to the Cheyenne River Sioux Tribal Court of Appeals.  Id. at 322.  
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After exhausting tribal court remedies, the bank filed an action in federal court 

contesting tribal jurisdiction.  Id.  

The Court’s harsh description of a jurisdictional standard (‘imperil the 

subsistence’) was based on an actual jurisdiction determination after exhaustion, 

not a threshhold exhaustion analysis.   

Plains Commerce expressly clarified that “conduct taking place on the land 

and the sale of the land are two very different things.”  Plains Commerce, 554 U.S. 

at 340.  Plains Commerce did not use the ‘catastrophic’ language, but recognized a 

different test, “Put another way, certain forms of nonmember behavior, even on 

non-Indian fee land, may sufficiently affect the tribe as to justify tribal oversight.  

While tribes generally have no interest in regulating the conduct of nonmembers, 

they may regulate nonmember behavior that implicates tribal governance and 

internal relations.” Id. at 335.   

Even the Plains Commerce Court noted that, “the tribe may quite 

legitimately seek to protect its members from noxious uses that threaten tribal 

welfare or security.”  Id. at 336.  Plains Commerce did not overrule Brendale, and 

it does not control the outcome of this case.   

    c.) Strate does not preclude Tribal jurisdiction. 

Strate v. A-1 Contractors did not fully analyze the tribal exhaustion doctrine.  

In a footnote at the end of its opinion the Court mentioned exhaustion, but limited 
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the dicta to actions ‘such as this one challenged in federal court.”  Id. at 459, fn. 

14.  The Strate litigants actually exhausted tribal remedies.  

This case is not like Strate.  A run of the mill accident on a federal highway 

had no potential of affecting tribal groundwater, fires, hunting habitat, etc.  Wells, 

septic systems, EDB contamination, construction debris, etc., were not involved.   

    d.) Hicks does not preclude Tribal jurisdiction. 

Nevada v. Hicks held that Tribes can’t regulate state officers executing 

process related to the commission of off-reservation crime.  It did not analyze 

exhaustion in the same context as the case at hand.     

The Court expressly stated that its holding “is limited to the question of 

tribal-court jurisdiction over state officers enforcing state law. We leave open the 

question of tribal-court jurisdiction over nonmember defendants in general.”  

Nevada v. Hicks. at 358 n. 2. Elliott v. White Mountain Apache Tribal Court, 566 

F.3d 842, 850 (9th Cir. 2009).   

No action has been taken in this case against State officials.  Since Evans 

and his contractors are not state officials the reasoning in Hicks does not apply.   

    e.) State v. Sortor does not apply. 

State v. Sortor, a State district court decision, does not apply because it 

addressed whether Power County could enforce a State criminal code provision 

over a non-Indian on the Reservation.  The extent of State criminal jurisdiction 
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over non-Indians in Indian country requires a distinct analysis.  Sortor did not 

address exhaustion at all since no tribe, tribal member, or Tribal court was 

involved.    

   f.) Melby supports Tribal Jurisdiction in this case. 

Melby v. Grand Portage Band of Chippewa, 1998 WL 1769706 (D. Minn. 

1998), has similar facts to this case and should guide the Court.  In Melby, a non-

Indian fee land owner on the Grand Portage Band of Chippewa reservation 

challenged the application of the tribe’s land use laws.  Id.  Melby sought 

declaratory and injunctive relief in federal court, like the Plaintiffs did in this case.   

Like the case at hand, Melby’s property was on a reservation where 95% of 

the reservation land was held in trust and only 3% of the land was held in fee by 

nonmembers.  Melby was required to exhaust tribal court remedies, despite facing 

the same fears Plaintiffs face in this case.   

The court in Melby concluded that,  

“an initial application of Montana by a federal court would dispose of 
the need for exhaustion on tribal jurisdictional questions in every case 
involving a nonmember. Like this case, National Farmers Union 
involved a nonmember who failed to exhaust tribal remedies on the 
question of the tribe’s jurisdiction over that nonmember. The footnote 
from the Strate case does not mandate a departure from the holding in 
National Farmers.”   
 

Id.  This Court should follow the solid reasoning in Melby because it is factually on 

point.  
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3. The District Court’s Factual Findings Were Not Clearly 
Erroneous. 

 
The District Court made multiple factual findings about plausible dangers of 

the Plaintiffs’ activities.  ER0014.  The District Court found that: 

• The Tribes’ ‘affidavits describe a number of potential dangers from the 

Evans’ residence.’  ER0014;  

•  The danger of groundwater contamination was one of the principal dangers.  

ER0014;  

• ‘Wells in the area of the home—and in an area spreading out to 63 square 

miles—have been found by the EPA to be contaminated with ethylene 

dibromide (EDB), a cancer-causing agent.  ER0014;  

• Land Use Policy Commissioner Galloway articulated dangers the Court 

observed, including: “if the wells are not dug to the proper depth, sealed 

correctly, constructed with appropriate materials, etc., the Tribes’ and all 

Reservation residents’ interests in health and welfare are imperiled.  

Because David Evans has prevented the Tribes from inspecting his building 

plans or the construction site, the Tribes cannot determine the extent of 

danger or risk or harm to Tribal interests.” ER0014;  

• Commissioner Galloway articulated septic system dangers the Court 

observed, including that “David Evans application for a septic system to the 
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Southeast Idaho Health Department failed to disclose the existence of the 

first septic system for a trailer on his property.  David Evans has an 

unpermitted septic system connected to the trailer on the same property.  

The size of David Evans’ property and the soil type are incompatible with 

the need for two drain field or two septic tanks.”  ER0015;  

• The Tribes raised concerns about the dumping of construction waste; 

ER0015;  

• The Tribes raised concerns about the heightened risk of wildfires, and “the 

threat of wildfires is another plausible threat that must be considered;” 

ER0015, 16.  

• The Court observed that Evans’ assertions about not connecting a new well 

were “not contained in [his] affidavit.” ER0015;  

• “The EPA report cited by plaintiffs shows that it found unacceptable levels 

of EDB in wells in the area of Evans’ home.”  ER0016;  

• “[T]he construction of a well may imperil the Tribes’ welfare.”  ER0018;  

• “The EPA estimates a plume of groundwater EDB contamination, the 

southern edge of which appears to pass under Evans’ property, or at least 

very close to it.”  ER0016; and,  

• “Given the EPA’s findings of well contamination in that area, the Tribe have 

at least made out a plausible case.”  ER0016.   
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The District Court also made factual findings about the character of the 

Reservation surrounding the Plaintiffs’ land which relate to the plausible grounds 

for Tribal jurisdiction.  The District Court found that:  

• “The Sections immediately to the North [of Evans’ property] are 

comprised entirely of either Tribal land or land owned by Tribal 

members, and that is also true for the section immediately to the West.” 

ER0017;  

• “Only 2% of the land on the Fort Hall Reservation is owned by 

nonmembers in fee, similar to the 3% figure in Brendale for the area 

where [tribal] zoning was approved.”  ER0017; and,  

• “The evaluation [of the character of the surrounding land] here would 

extend beyond section 2 and sweep in lands that are largely Tribal lands 

or owned by Tribal members.  Such a broad evaluation makes it at least 

plausible that Brendale will confirm the Tribes’ jurisdiction in this case.”  

ER0017. 

In addition to these particular plausible grounds identified by the District 

Court, the Tribes raised numerous other legal and factual grounds.  ER0038, p. 17-

18; ER0103, 270-79.  The Tribes produced evidence of:  

• Septic tank dangers, parcel size, soil type, and overburdening.  ER0154, 136;  
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• The use of Evans’ property being incompatible with Tribal land uses, 

regulations and Comprehensive Land Use Plan.  ER0151, 136, 137;  

• Non-compliance with building codes, and dilapidated housing resulting from 

substandard construction practices on the Reservation.  ER0137;  

• EDB contamination, and dissemination of sewage biosolids by the City. 

ER0134, 135, 142;  

• Unauthorized disposal of construction debris.  ER0134;   

• Degradation of hunting and wildlife habitat.  ER0137;  

• Fire hazards related to building sites and construction practices.  ER0134-

136; and,  

• Groundwater impacts and loss of funding if the EPA’s Region 10 order 

prohibiting private well construction was not followed.  ER0135, 142.   

The District Court’s findings are not clearly erroneous, based on the 

evidence in the record.  Husain v. Olympic Airways, 316 F.3d 829, 835 (9th Cir. 

2002).   

Plaintiffs make much ado about the lack of evidence relating to Evans’ 

activities on his land.  The Tribes have presented multiple grounds for Tribal 

jurisdiction in this case, even without the benefit of discovery to develop a factual 

record regarding jurisdiction.  Preventing the Tribes from inspecting the land, 

reviewing plans, monitoring activities, etc., and then arguing that the Tribes have 
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no evidence about how his activities affect Tribal interests is pointing a finger at a 

circumstance Plaintiffs created.   

The exhaustion doctrine is designed to prevent this very situation, where a 

Tribes’ efforts to determine whether its interests are affected get stymied, yet a 

federal court is asked to make the decision without a full decisional matrix. 

B. PRELIMINARY INJUNCTIVE RELIEF WAS PROPERLY DENIED. 

Plaintiffs cannot invoke the injunctive relief analysis under Rule 65 as a way 

to gloss over the exhaustion doctrine.  The propriety of granting injunctive relief 

cannot be properly determined without considering whether this Court should stay 

its hand.  Elliot v. White Mountain Apache Tribal Court, 566 F.3d 842, 848 (9th 

Cir. 2009). 

All plaintiffs seeking a preliminary injunction must carry the burden of 

establishing that: (1) they are likely to succeed on the merits; (2) they are likely to 

suffer irreparable harm in the absence of preliminary relief; (3) the balance of 

equities tips in their favor; and, (4) an injunction is in the public interest.  Winter v. 

Natural Res. Def. Council, Inc., 555 U.S. 7, 20 (2008).  “A preliminary injunction 

is an extraordinary remedy never awarded as of right.” Id. at 376; Alliance for the 

Wild Rockies v. Cottrell, 632 F.3d 1127, 1131 (9th Cir. 2011). 
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1. Plaintiffs Do Not Have A Likelihood Of Success On The Merits. 
 

Plaintiffs sued the Tribes to stop them from exercising jurisdiction, arguing 

that the assertion of tribal jurisdiction violates federal law.  Plaintiffs’ likelihood of 

success on the merits is, thus, the likelihood the assertion of tribal jurisdiction 

violates federal law.   

The assertion of tribal jurisdiction does not violate federal law because 

federal law contemplates, and even requires initial tribal court jurisdiction in cases 

like this.  The law requires federal courts to stay their hand while tribal courts 

address the jurisdictional inquiry in the first instance.  See supra, Section 6 A 1. 

To find a likelihood of success on the merits, this Court has to be able to say 

with certainty that the Tribal Court is plainly violating federal law by considering 

whether it has jurisdiction.  Considering the weight of federal law requiring 

exhaustion, that can hardly be said.   

Since there are no cases addressing this particular scenario, and the law 

requires a fact sensitive inquiry in Tribal Court, exhaustion does not violate federal 

law.  Plaintiffs cannot show a likelihood of success on the merits because there is 

no law or set of facts upon which the Court can clearly base a ruling that the Tribes 

are violating established federal law by insisting on exhaustion of Tribal court 

remedies.  Accordingly, they cannot meet the standard for issuance of a 

preliminary injunction.   
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2. Plaintiffs will not suffer irreparable harm if injunction is not  
  granted. 
 

Under Winter, Plaintiffs must each establish that irreparable harm is likely, 

not just possible, in order to obtain a preliminary injunction.  Alliance for the Wild 

Rockies v. Cottrell, 632 F.3d 1127, 1131 (9th Cir. 2011).  Under any formulation of 

the test, the moving party must demonstrate a significant threat of irreparable 

injury. Arcamuzi v. Cont'l Air Lines, Inc., 819 F.2d 935, 937 (9th Cir. 1987).   

Plaintiffs argue that they will incur costs of simultaneous litigation in Tribal 

Court.  First, economic loss usually does not constitute irreparable harm because 

such losses are compensable by monetary damages. Port City Properties v. Union 

Pac. R. Co., 518 F.3d 1186, 1190 (10th Cir. 2008); Heideman v. S. Salt Lake City, 

348 F.3d 1182, 1189 (10th Cir. 2003).  Second, the prospect of being forced to 

spend money and time in Tribal Court does not constitute irreparable harm where a 

tribal court has stayed proceedings.  ER0115-119;  Encana Oil & Gas, Case 

12CV00027-ABJ (D. Wyo. 2012) (“Once Judge St. Clair issued his Order of Court 

Staying Proceedings (Doc. 30-1) on February 17, 2012, this potential for harm was 

effectively abated.”).   

Invasion of privacy by standard discovery requests is not irreparable harm 

either.  Plaintiffs can seek relief from intrusive discovery under either Tribal Court 

Civil Rules of Procedure or the Federal Rules of Civil Procedure applicable 

thereunder.  Plaintiffs’ allegations of Tribal Court incompetence at maintaining 
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privacy should not be countenanced.  Burrell v. Armijo, 456 F.3d 1159, 1168 (10th 

Cir. 2006).   

There is no accruing risk of fines or fees.  The Tribes are aware that 

Plaintiffs have objected to Tribal jurisdiction through this proceeding, and are not 

attempting to apply additional fines while the jurisdictional issue is unresolved.  

Significantly, the Plaintiffs have paid no fees whatsoever.  Moreover, the Tribes 

cannot recover a fee until a final court order is obtained, and by the time a final 

order is issued, Plaintiffs can appeal to this Court, seeking a stay of execution 

before actually paying any fine.  Risk of losing money by payment to an entity 

protected by sovereign immunity is, therefore, non-existent.   

Here, there is no danger of losing something irretrievable.  11A Charles 

Alan Wright, Arthur P. Miller & Mary Kay Kane, Federal Practice and Procedures, 

Section 2948.1 p. 139 (2d ed. 1995).  The Plaintiffs finished building the house and 

nothing is threatening the status quo.  The contractors finished their work and 

moved on to other jobs.  None of Evans’ activities at his house have been impeded.  

Plaintiffs have not been excluded from the house or property. 

The Crowe & Dunlevy, P.C. v. Stidham, 609 F. Supp. 2d 1211, 1226 (N.D. 

Okla. 2009) aff'd, 640 F.3d 1140 (10th Cir. 2011) case does not support a finding of 

irreparable harm in this case.  Temporary injunctive relief was issued in that case 

pending a final order adjudicating the merits of the case in tribal court.  Id.  That 
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case involved the execution of a tribal court order in the midst of an ongoing 

internal tribal governance dispute.  Unlike that case, no order has been issued by 

the Tribal Court that threatens the status quo or Plaintiffs’ established contractual 

rights.  In addition, familiar rules of civil procedure are available in Tribal Court 

allowing Plaintiffs to pursue an injunction. 

Fear about what might happen in Tribal Court is not a recognized irreparable 

harm.  Plaintiffs’ argument that it is ‘highly unlikely’ that they will get a fair shake 

in Tribal Court should not be countenanced.  Plaintiffs’ concerns about being in 

Tribal Court should be calmed by considering the question: If the lack of Tribal 

Court jurisdiction is so clear-cut, and the Tribal Court is competent, then would the 

plainness of the law not be evident to the Tribal Court too?   

3. The balance of equities tips in the Tribes’ favor. 

Requiring exhaustion would not result in substantial hardship to Plaintiffs 

outweighing the Tribes’ interests.  Plaintiffs have already presented their case 

regarding lack of jurisdiction, and could present the same case to the Tribal Court.  

Preventing the Tribal Court from addressing the jurisdictional question in the first 

instance strikes at the heart of the sovereignty and undermines the exhaustion 

doctrine.   

56 

Case: 13-35003     02/27/2013          ID: 8530120     DktEntry: 9-1     Page: 68 of 81



Inability to evaluate the merits of the jurisdictional question at the Tribal 

Court level, or in federal court before a full record can be developed harms the 

Tribes’ ability to protect its interests in this case and others to follow.     

4. Injunctive Relief is not in the public interest. 

The only public interest argument raised by Plaintiffs was ‘to halt an 

unlawful proceeding in Tribal Court.  This is insufficient to meet the standard.  The 

public interest element weighs heavily in the Tribes’ favor. 

First, if injunctive relief is granted, “the legitimacy and independence of the 

tribal court system come into serious question,” and will “undercut the tribal court 

system.” Pittsburgh & Midway Coal Mining Co. v. Watchman, 52 F.3d 1531, 1537 

(10th Cir. 1995).  Public interest weighs in favor of supporting the Tribal Court 

system.  Second, the exhaustion requirement is consistent with federal legislative 

and executive branch policy.  Third, deciding that exhaustion applies will require 

the Tribes, counties, and landowners to have reasonable discussions about informal 

resolution, rather than ignoring each other and resorting to federal litigation on 

every case.  In this case, the Tribes dismissed claims against one of the 

subcontractors as soon as he obtained his Tribal Business License.  Reasonable 

resolutions like this are more likely if everyone knows that they are required to 

acknowledge each other.  Public interest weighs in favor of informal cooperative 

resolutions. 
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Fourth, exhaustion encourages more efficient procedures.  Indeed, it “simply 

makes good policy sense to allow tribal administrative agencies and courts to 

develop the decisional matrix prior to federal court consideration.” Pittsburgh & 

Midway Coal Mining Co. v. Watchman, supra, 52 F.3d at 1538.   

Because all the Winters factors weigh against the issuance of injunctive 

relief, the District Court properly denied the motion for preliminary injunction.  

C. THE MOTION TO STRIKE WAS PROPERLY DENIED. 

The District Court did not abuse its discretion in denying the Plaintiffs’ 

motion to strike.  The Court correctly considered the Tribes’ affidavits, and 

remedied any possible prejudice to Plaintiffs by allowing them to file a rebuttal 

brief and additional affidavits, which was within the Court’s discretion under Local 

Civil Rule 7.1.  

1. The Tribes’ Motion to Dismiss is not considered as a motion for 
summary judgment. 
 

The Tribes’ Motion to Dismiss, filed pursuant to Federal Rule of Civil 

Procedure 12(b)(1) and/or (2), challenged the court’s subject matter jurisdiction 

and personal jurisdiction.  ER0258-60; ER0255-57; ER0261-83.  Failure to 

exhaust tribal court remedies is properly raised by a motion to dismiss, instead of a 

motion for summary judgment under Rule 56.  Miner Elec., Inc. v. Muscogee 

(Creek) Nation, 505 F.3d 1007 (10th Cir.2007); Kealia Water Co. Holdings, LLC v. 

Plantation Partners Kauai, LLC, 665 F.Supp.2d 1189 (D. Hawaii 2009); Cf. Rule 
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12(b)(6) and 12(c).  A motion to dismiss, rather than motion for summary 

judgment, is the correct procedural vehicle for contesting jurisdiction.  Beacon 

Enterprises, Inc. v. Menzies, 715 F.2d 757 (2nd Cir.1983).   

When a 12(b)(1) or (2) motion to dismiss is filed the plaintiff bears the 

burden of establishing subject matter jurisdiction because it is plaintiff who seeks 

to invoke the court’s jurisdiction.  Kokkonen v. Guardian Life Ins. Co. of America, 

511 U.S. 375, 377 (1994); Sopcak v. Northern Mountain Helicopter Service, 52 

F.3d 817, 818 (9th Cir.1995).  Because the court’s power to hear the case is at 

stake, the court is not limited to considering the allegations in the pleadings and 

may consider extrinsic evidence.   Augustine v. United States, 704 F.2d 1074, 1077 

(9th Cir.1983).   

Where a motion to dismiss for lack of subject matter jurisdiction is based on 

extrinsic evidence, no presumptive truthfulness attaches to plaintiffs’ allegations or 

any inferences drawn therefrom, and the plaintiff must come forward with 

evidence establishing jurisdiction.  Id.   

 A motion to dismiss for lack of personal jurisdiction is inherently a matter 

requiring the resolution of factual issues outside of the pleadings, and the court 

may determine the motion on the basis of all pertinent documentation submitted by 

the parties, including affidavits, or the court may permit discovery in aid of the 

motion, or the court may conduct an evidentiary hearing on the merits of the 
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motion.  Energy Brands Inc. v. Spiritual Brands, Inc., 571 F.Supp.2d 458 

(S.D.N.Y. 2008). The District Court had authority to permit and weigh the 

extrinsic evidence.   

 The District Court properly exercised discretion in rejecting Plaintiffs’ 

overly technical application of Federal Rule of Civil Procedure 56 in inappropriate. 

2. The Tribes’ affidavits were competent, and properly considered by 
the District Court. 
 

Although Rule 56(e) does not strictly apply to the Tribes’ Motion to 

Dismiss, the Tribes acknowledge that courts considering motions to dismiss for 

lack of jurisdiction have required that evidence submitted outside the pleadings be 

“competent.”  Peay v. Morton, 571 F.Supp. 108, 110 (M.D.Tenn.1983).  In 

contesting the competency of the Tribes’ affidavits, it is not sufficient for Plaintiffs 

to merely allege that the facts set forth in the opposing affidavit are untrue.  Fed. 

Deposit Ins. Corp. v. Oaklawn Apartments, 959 F.2d 170, 175 (10th Cir. 1992). 

Plaintiffs’ allegation that information contained in the Tribes’ affidavits was 

irrelevant asks this court to ignore the low relevancy standard of Federal Rule of 

Evidence 403, and presume that “a catastrophic impact” is the applicable standard 

when considering whether Tribal Court jurisdiction is plausible, even though that 

is not the actual standard applied by Plains Commerce.  Plains Commerce, 554 

U.S. at 335, 340.  ER0042-43.   
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The District Court rejected Plaintiffs’ proposed standard, and applied a 

standard based upon consideration of Plains Commerce and Brendale.  ER0014.  

The Court announced two factors in determining whether the Tribes have 

jurisdiction to apply their zoning regulations to nonmembers of fee lands: “(1) the 

potential dangers addressed by the zoning; and (2) the character of the Reservation 

surrounding the land sought to be controlled by the Tribes’ zoning.”  ER0014. 

The Court found that groundwater contamination was a plausible threat, 

which was sufficient to trigger exhaustion.  ER0015-16.  The Court relied on the 

Second Declaration of Galloway, particularly with regard to the dangers associated 

with private wells and septic systems.  ER0014-15.  Paragraphs 7, 9 and 14 of 

Chairman Galloway’s Second Declaration are directly related to such dangers.  

ER0135-36.  The Court similarly found that the nature of the land owned by 

nonmembers in fee was such that Tribal jurisdiction was plausible.  ER0016-18.  In 

that regard the Court relied on Chairman Galloway’s affidavit concerning the 

nature of the parcels of land in Plaintiffs’ local area.  ER00016-17.  Paragraph 17 

of Chairman Galloway’s affidavit is directly related to that issue.  ER0137.  The 

Tribes’ affidavits were relevant to the Court’s inquiry and had probative value in 

the Court’s estimation. 

Chairman Galloway asserts in his first affidavit his background and 

experience with the Tribes’ Land Use Policy Commission and knowledge of the 

61 

Case: 13-35003     02/27/2013          ID: 8530120     DktEntry: 9-1     Page: 73 of 81



underlying matters involving Evans, and asserts in his second affidavit that he has 

personal knowledge of the matters therein.  ER0288-290; ER0134-137.  The facts 

alleged by Chairman Galloway, which were actually utilized by the District Court, 

are not the type that are conclusory or so facially beyond the scope of a person in 

the Chairman’s position, and Plaintiffs have failed to demonstrate that they are 

unfounded. 

Plaintiffs’ argument that the Tribes’ affidavits lack the requisite personal 

knowledge of the matters contained therein is conclusory, and is contrary to the 

evidence presented.  Plaintiffs also failed to request an evidentiary hearing before 

the District Court to challenge the sufficiency of the affidavits.  

3. Any alleged violation of Local Civil Rule 7.1 was harmless. 
 

Local Civil Rule 7.1(b)(2) requires a moving party to file with its motion the 

supporting material upon which the party intends to rely.  A responding party is 

also required to submit all supporting material with their response brief.  Local 

Civil Rule 7.1, Addendum B.   

Because the Tribes’ motion to dismiss and the Plaintiffs’ motion for 

preliminary injunction were essentially “opposite sides of the same coin,”   

ER0036, the District Court consolidated both motions for hearing, along with the 

motion to strike.  ER0160.   The Court’s Order reflects that it recognized the 

overlapping issues.  ER0007-19.  All parties relied on the combined record to 
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support their respective arguments.  For example, pages 2-3 of Plaintiffs’ Rebuttal 

Brief re: Defendants’ Motion to Dismiss, filed on December 17, 2012, cites to the 

10/15/2012 Affidavits of Dave Evans to support a claim that the Tribes have no 

plausible claim of jurisdiction.  ER0028-31.  Plaintiffs similarly cites to the 

following affidavits in Plaintiffs’ Memorandum in Opposition to Defendants’ 

Motion to Dismiss: Dave Evans, pages 3-4 and 13; Ron Pickens, Lee Wilson, and 

Cody Clark on page 11; Donald Haskin, page 13; Christine Steinlicht, page 13.  

ER0240-41, 248, and ER0250.  Plaintiff also refers to the evidence presented by 

the Power County Highway District, without citation to Donald Haskins’ affidavit, 

on page 5 of Plaintiff’s Motion to Strike.  ER0077.   

The Tribes’ affidavits were timely.  The Second Declaration of George 

Guardipee, Declaration of Casper Appenay, Declaration of Dean Fox, and Second 

Declaration of Tony Galloway, Sr., were filed simultaneously with the Tribes’ 

reply to Plaintiff’s response to the motions to dismiss.  ER0133-153.  Those 

affidavits were filed within the time frame allowed for such reply, and within the 

time frame allowed for the Tribes to respond to Plaintiffs’ pending Motion for 

Preliminary Injunction.   

The Tribes had the right under Local Civil Rule 7.1 to file affidavits with 

their response to Plaintiffs’ Motion for Preliminary Injunction.  Because the 
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Tribes’ affidavits were made part of the record in a timely manner, there is no 

violation of Local Civil Rule 7.1. 

Even if the second affidavits should have been filed with the original Motion 

to Dismiss, their untimeliness would be harmless because the court could properly 

consider them in the context of all pending issues, regardless of whether certain 

documents were linked only to a particular prior docket entry.   

4. Even if the Tribes’ second affidavits were untimely, the District 
Court provided an appropriate remedy. 
 

Even if the Tribes’ submission of affidavits was untimely, the Court 

prudently exercised its discretion in determining an appropriate remedy for any 

possible failure to comply with the rules of practice.  See Local Rule 7.1(e). 

After hearing argument on December 10, 2012, the District Court denied 

Plaintiffs’ Motion to Strike, and allowed Plaintiff one week to file additional 

affidavits and another brief on the pending motions.  ER0060.  The District Court’s 

eliminated any potential prejudice caused by the timing of the Tribes’ submission 

of affidavits by providing Plaintiffs an opportunity to respond to any new 

information.  ER0043 (38:7-18).  Plaintiffs accepted the remedy, and filed the brief 

and two supplemental affidavits.  ER0021, 26, 28. 

Because Plaintiffs accepted the benefit of the remedy provided by the Court, 

it would be inequitable to now carve out of the record the Tribes’ documentation 

that gave rise to Plaintiffs’ supplemental documents.  If the remedy allowed by the 
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District Court is rejected in the manner proposed by Plaintiffs, then Plaintiffs’ 

Affidavit of Counsel filed November 26, 2012, which was linked to their Motion 

for Preliminary Injunction filed on October 15, 2012, and Plaintiffs’ second 

response to the Tribes’ motions to dismiss and supplemental affidavits of Dave 

Evans and Don Haskins should likewise be stricken.  Plaintiffs have not abided by 

the same standard they seek to impose on the Tribes, and have heavily relied upon 

their own supplemental affidavits in regard to this appeal.  (Appellants’ Opening 

Brief, pp. 2, 3, 12, 24, 27 and 37).  Because the District Court has already 

considered Plaintiffs’ supplemental documents in weighing all evidence presented 

and in reaching its decision, such result is impractical.  ER0015-16.   

Plaintiffs provide no evidence to support their claim that the District Court 

reached such a premature conclusion of the case.  The record demonstrates just the 

opposite: the District Court was willing to give due consideration to all issues 

during the oral arguments and to take the matter under advisement during the term 

allowed for Plaintiffs to tender to the court the additional documents.  ER0032-59 

(37:16-38:18; 59:1-23).  Only after Plaintiffs submitted their documents did the 

Court render its Memorandum Decision and Order.  ER0007. 

Given the circumstances presented, this Court should find no error in the 

District Court’s consideration of the Tribes’ affidavits. 
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D. SOME DEFENDANTS ARE IMMUNE FROM SUIT. 

Plaintiffs’ claims against the individual members of the Fort Hall Business 

Council and all John Doe Tribal Court judges must be dismissed because they are 

barred by the doctrine of sovereign immunity.  Plaintiffs have failed to make any 

factual allegations related to actions by the individual members of the Fort Hall 

Business Council or the John Does Tribal Court Judges.  The named officials must 

have “the requisite enforcement connection to” the challenged law for the Ex Parte 

Young exception to apply.  Burlington N. & Santa Fe Ry. Co. v. Vaughn, 509 F.3d 

1085, 1092 (9th Cir. 2007).   

VIII. CONCLUSION 

Before painting an errant brush-stroke on the landscape of federal Indian 

law, the Court should closely contemplate the long-standing landmarks.  Issuing a 

preliminary injunction here is a rushed, wild brush-stroke on the canvass.   

No harm has occurred.  No irreparable harm is eminent.  This is simply a 

case of conscientious objection to Tribal jurisdiction.  Long established laws lay 

out a path for the Court to follow.  Following the prescribed path will lead to 

respectful resolution of this and other cases.   
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For all of the above reasons, the District Court’s December 20, 2012 

Memorandum Decision and Order decision should be affirmed. 

 DATED February 27, 2013. 

__________________________ 
Mark A. Echo Hawk 
Echo Hawk Law  
505 Pershing Avenue, Suite 100 
P.O. Box 6119 
Pocatello, Idaho 83205-6119 
Telephone: (208) 478-1624 
Facsimile: (208) 478-1670 
 
Attorneys for Defendants-Appellants 
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text, excluding the parts of the brief exempted by Fed. R. App. P. 
32(a)(7)(B)(iii). 

 
2. This brief complies with the typeface requirements of Fed. R. App. P. 
 32(a)(5) and the type style requirements of Fed. R. App. P. 32(a)(6) because: 
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DATED: February 27, 2013. 

 
/s/ Mark A. Echo Hawk  
Mark A. Echo Hawk 
Echo Hawk Law  
505 Pershing Avenue, Suite 100 
P.O. Box 6119 
Pocatello, Idaho 83205-6119 
Telephone: (208) 478-1624 
Facsimile: (208) 478-1670 

 
 Attorneys for Defendants-Appellants 
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Echo Hawk Law  
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Attorneys for Defendants-Appellants 
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