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I. INTRODUCTION 

The District Court erred by declining to follow and apply the United States 

Supreme Court precedent of Brendale v. Confederated Tribes & Bands of the 

Yakima Indian Nation, 492 U.S. 408 (1989); Montana v. United States, 450 U.S. 

544 (1981); Plains Commerce Bank v. Long Family Land and Cattle Company, 

Inc., 554 U.S. 316 (2008); and Strate v. A-1 Contractors, 520 U.S. 438 (1997).  

These Supreme Court cases stand for the proposition that Indian tribes are 

presumed to have no civil regulatory or adjudicatory jurisdiction over such non-

members.   Under these United States Supreme Court decisions, it is plain that 

there is no plausible, i.e. valid or genuine, claim of jurisdiction over the 

construction of a single-family residence in an area surrounded by multiple other 

single-family residences, agricultural land, a municipal airport, and other similarly-

developed fee land parcels.   

The conduct of Plaintiffs poses no threat to Tribal self-government or the 

Shoshone-Bannock Tribes’ (“Tribes”) control of internal relations.  Exhaustion of 

tribal remedies will serve no purpose other than delay.  For these reasons, Plaintiffs 

respectfully ask this Court to: (1) reverse the District Court’s decision to dismiss 

this lawsuit; and (2) remand for injunctive relief staying the Tribal Court action. 
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II. ARGUMENT 

Defendants raise multiple new theories, but they ultimately cannot overcome 

their steep burden of demonstrating a “plausible” claim of jurisdiction under 

Montana.  Repeatedly stating that “there are no cases or statutes that preclude 

jurisdiction” does not create jurisdiction.  Tribal jurisdiction over non-members is 

severely conscribed under Montana and other Supreme Court cases, and cannot be 

found in record before this Court.  

While National Farmers Union Ins. Co. v. Crow Tribe of Indians, 471 U.S. 

845 (1985), held that exhaustion of tribal remedies can be required as a matter of 

comity, it is equally true that the exhaustion requirement “must give way” when it 

is plain that jurisdiction in the tribal court does not exist.   

When, as in this case, it is plain that no federal grant provides for tribal 

governance of nonmembers' conduct on land covered by Montana 's 

main rule, it will be equally evident that tribal courts lack adjudicatory 

authority over disputes arising from such conduct. As in criminal 

proceedings, state or federal courts will be the only forums competent to 

adjudicate those disputes. Therefore, when tribal-court jurisdiction over an 

action such as this one is challenged in federal court, the otherwise 

applicable exhaustion requirement must give way, for it would serve no 

purpose other than delay.  

 

Strate, 520 U.S. 438, 459 n14 (1997), (emphasis added, citations omitted). 

 

The exhaustion requirement is not absolute, as Strate holds.  Defendants 

have offered no authority to sidestep Montana’s general rule that the Tribes lack 

jurisdiction over Plaintiffs.  The District Court correctly acknowledged that 
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Montana, Brendale, and Plains Commerce Bank establish the guiding law for civil 

jurisdiction over non-members, but the District Court then erred when it failed to 

follow that law.  

A. The District Court Erred by Not Following the US Supreme 

Court Decision in Brendale. 

The central issue in this case is whether the District Court was obligated to 

follow the United States Supreme Court decision in Brendale v. Confederated 

Tribes & Bands of the Yakima Indian Nation, 492 U.S. 408 (1989), which 

precludes the assertion of jurisdiction over the non-member Plaintiffs here.  The 

District Court had to discard the holding of Brendale in order to reach its 

conclusion. 

Brendale analyzed different parcels of land within the Yakama Reservation 

to determine whether Yakima County had jurisdiction over land use planning.  In 

one area, there was residential and commercial development, miles of public roads, 

and much land owned in fee by non-tribal members.  Brendale, 492 U.S. at 418.  

The United States Supreme Court concluded that Yakima County, rather than the 

Yakima Nation, had jurisdiction for land use planning in that area.  In another area, 

guard stations protected a closed area that was undeveloped wilderness.  Brendale, 

492 U.S. at 438.  The Supreme Court concluded that the Yakima Nation could 

exercise land use planning jurisdiction in that closed area. 
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Contrary to the District Court’s ruling, the United States Supreme Court did 

not analyze the Yakima Reservation as a whole.  It evaluated each geographic area 

separately.  The holding in Brendale is that land use jurisdiction depends on the 

character of the parcel at issue and its surroundings.  Brendale clearly rejected an 

approach of characterizing the entire reservation as either “closed” or “open.”  

Instead, it looked at the relevant parcel.  If the Court in Brendale had examined the 

reservation as a whole, it would have reached a different result.     

The District Court knew that this geographic definition was key to its 

determination.  The District Court wrote: “The scope of the evaluation will largely 

determine the answer to this issue.  If the Court focuses only on section 2, the 

character of the land looks much different than if the Court focuses more broadly 

on either the surrounding sections or the Reservation as a whole.”  ER0017.   

The District Court found “plausibility” under Brendale only by speculating 

that the determination under Brendale could “sweep in lands that are largely Tribal 

lands or owned by Tribal members.”  ER0017.  In other words, the District Court 

overlooked Brendale’s approach of evaluating each area separately.  In doing so, it 

discarded Brendale’s central holding. 

This was error.  Brendale did not endorse a broad geographic definition, and 

certainly did not allow the tribe to determine the geographic definition.  Instead, 

Justice Stevens wrote: “The labels “closed area” and “open area” are, of course, 
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irrelevant to my analysis. What is important is that the Tribe has maintained a 

defined area in which only a very small percentage of the land is held in fee and 

another defined area in which approximately half of the land is held in fee.”  

Brendale, 492 U.S. at 437 n.2 (emphasis added).   

The “closed area” was so named because it had been closed to the general 

public, and entrance had been restricted to members of the Yakima Nation.
1
  There 

were no permanent inhabitants of the Yakima County portion of the closed area.  

Brendale, 492 U.S. at 438.  The County maintained no roads in this closed area.  

Brendale, 492 U.S. at 439.  The Tribe operated a permit system that allowed only 

selected groups of visitors to access the closed area.  Brendale, 492 U.S. at 439.  

Tribal police and game officers enforced the permit system, and monitored ingress 

and egress into the area at four guard stations and by patrolling the interior of the 

closed area. Brendale, 492 U.S. at 439.  “[T]he closed area remains an 

undeveloped refuge of cultural and religious significance, a place where tribal 

members ‘may camp, hunt, fish, and gather roots and berries in the tradition of 

their culture.’” Brendale, 492 U.S. at 439 (quoting Amended Zoning Regulations of 

the Yakima Indian Nation, Resolution No. 1-98-72, § 23 (1972)). 

                                           
1
 The closing of roads apparently ended in 1988, prior to the Supreme Court 

opinion.  492 U.S. at 415 n.2. 
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The significance of the geographic definition is perhaps most evident in the 

opinion of Justice Stevens, which, in referring to Mr. Brendale’s parcel in the 

“closed” area, presented the question as follows: 

The question is then whether the Tribe has authority to prevent the few 

individuals who own portions of the closed area in fee from undermining its 

general plan to preserve the character of this unique resource by developing 

their isolated parcels without regard to an otherwise common scheme.  More 

simply, the question is whether the owners of the small amount of fee land 

may bring a pig into the parlor. 

 

Brendale, 492 U.S. at 441 (emphasis added).  Five Supreme Court justices 

(J. Stevens, O’Connor, Blackmun, Brennan, and Marshall) decided not to allow the 

“pig” in the “parlor.”  They decided against development of an isolated parcel in a 

manner that undermines the preservation of a unique resource.  Notably, however, 

four of the justices would have allowed the pig in the parlor, based upon 

Montana’s precedent. 

Taking this analogy to the Evans house, the question is – where is the pig?  

Mr. Evans’ house is no “pig” in a “parlor.”  It is a single-family home nestled in a 

residential area that is completely open to the public, accessible by anyone who 

drives on Government Road, a County-maintained road.  ER0022; ER0027. 

Defendants have not presented any evidence that Mr. Evans’ house or its 

occupancy undermines Tribal interests in maintaining the character of that or any 

other areas of the Reservation.  Defendants also claim that Tribal regulation is 
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required to prevent “incremental shifts” in the character and nature of the Fort Hall 

Reservation, but ignore completely the extensive development that already exists 

around the Evans residence, visible in the aerial photo in Plaintiffs’ Opening Brief 

at page 3. 

Contrast the “unadulterated” character of the “parlor” where Mr. Brendale 

sought to build recreational housing that would place the “critical assets of the 

Closed Area in jeopardy,” with the Wilkinson parcel, located in the “open” area of 

the Yakima Reservation.
2
  Brendale, 492 U.S. at 443.  The analysis for the “open” 

area was different because “the Tribe no longer has the power to exclude 

nonmembers from a large portion of this area.” Brendale, 492 U.S. at 444.  In 

contrast to the closed area, “the Tribe makes no attempt to control access to the 

open area.” Brendale, 492 U.S. at 445.  “[T]he ‘subsequent alienation’ of about 

half of the property in the open area has produced an integrated community that is 

not economically or culturally delimited by reservation boundaries.” Brendale, 492 

U.S. at 444.  In the open area, “[t]he county has constructed and maintained 487 

miles of road, all of which are equally accessible to reservation residents and the 

general public.” Brendale, 492 U.S. at 445.    

                                           
2
 Defendants incorrectly conflate the term “open” with “diminished.”  

Appellees’ Answering Brief, at 39.  Solem v. Bartlett, 465 U.S. 463, 470 (1984) 

distinguished “diminishment,” which reduced reservations, from “allotment” 

within reservations.    
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Any fair reading of Brendale makes it clear that the Evans property is far 

more analogous to Mr. Wilkinson’s property, where the Supreme Court precluded 

Tribal jurisdiction: 

The tract is located less than a mile from the northern boundary of the 

reservation and is on a slope overlooking the Yakima Municipal Airport and 

the city of Yakima.  The land is bordered on the north by trust land and on 

the other three sides by fee land, and is currently vacant sagebrush property.   

 

Brendale, 492 U.S. at 418.  The similarities to the Evans land are readily apparent:  

proximity to the reservation boundary and a municipal airport, and bordered by fee 

land.  Ironically, the Wilkinson parcel, unlike the Evans parcel, abutted trust land, 

yet this factor was not enough to bring the parcel under Tribal zoning authority.   

Despite the deference to Tribal authority seen in Justice Blackmun’s 

dissenting opinion, all nine justices agreed that, on “some reservations, including 

the Yakima Reservation,” there may be areas in which “non-Indian fee lands so 

predominate that the tribe has no significant interest in controlling land use.”  

Brendale, 492 U.S. at 467 n.9.  Brendale clearly contemplates that discrete areas of 

reservation can be treated separately for purposes of a jurisdictional analysis.  

However, mere percentage of land ownership is not a basis for finding in favor of 

tribal jurisdiction.  Atkinson Trading v. Shirley, 532 U.S.645, 658 (2001) (rejecting 

the argument that Indian tribes “enjoy broad authority over non-members wherever 

Case: 13-35003     03/13/2013          ID: 8550020     DktEntry: 12     Page: 12 of 36



 

 

9 

 

 

the acreage of non-Indian fee land is miniscule in relation to the surrounding tribal 

land.”).  

Finally, the proof that the District Court erred is found in the hypothetical 

that, if the Wilkinson parcel within the Yakima Reservation were the subject of a 

jurisdictional dispute today before the District Court, the District Court would find 

that tribal jurisdiction over Mr. Wilkinson was “plausible.”  If the District Court 

looked broadly across the entire Yakima Reservation, it could be “plausible” that 

its evaluation would extend beyond the immediate sections of land and “sweep in 

lands that are largely Tribal lands or owned by Tribal members.”  ER0017.  The 

“broad evaluation” of the character of the entire reservation or large parts of it 

would result in exhaustion of tribal remedies in any zoning dispute, regardless of 

the character of the land immediately adjacent to the parcel at issue.  This cannot 

be what the Brendale court contemplated.   

 The District Court erred when it ignored Brendale to engage in the 

speculation that jurisdiction could be “plausible” if the geographic definition was 

broad enough.   

B. The District Court Erred by Not Following the US Supreme 

Court Decision in Montana.  

The District Court erred by failing to follow the United States Supreme 

Court decision in Montana v. United States, 450 U.S. 544 (1981).  In and following 
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Montana, the Supreme Court has made it clear that efforts by a tribe to regulate 

non-members, especially on non-Indian fee land, are “presumptively invalid.”  

Atkinson Trading, 532 U.S. at 659; Plains Commerce Bank, 554 U.S. at 330.  It has 

also observed, “Tellingly, with only ‘one minor exception, we have never upheld 

under Montana the extension of tribal civil authority over nonmembers on non-

Indian land. … The exception is Brendale …’”  Plains Commerce Bank, 554 U.S. 

at 333, citing Nevada v. Hicks, 533 U.S. 353, 360 (2001); Atkinson Trading, 532 

U.S. at 659; Strate, 520 U.S. at 454, 457; Montana, 450 U.S. at 566.  Thus, tribal 

efforts to regulate non-members on non-Indian fee land must rise or fall on 

Brendale.  As explained above, Brendale does not allow the decision by the 

District Court. 

The District Court turned the rule established by Montana and its progeny 

on its head.  Instead of being presumptively invalid, efforts by a tribe to regulate 

non-members on non-Indian fee land are presumptively valid, essentially ruling 

that any assertion of tribal jurisdiction over non-members is subject to tribal 

jurisdiction for the purposes of determining tribal jurisdiction.   

Defendants recognize that Montana and the Supreme Court cases applying 

Montana undermine their assertion of jurisdiction over non-tribal members and 

offer new arguments on appeal attempting to get away from Montana’s 

requirements.  These distinctions fail, as Montana clearly applies to these facts.   
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1. Montana v. United States Clearly Applies. 

Defendants attempt to create other bases for jurisdiction, outside of the 

Montana exceptions.  This should be recognized for what it is - an attempt to evade 

the binding nature of a Supreme Court decision.  Defendants argue (a) that there is 

some express congressional delegation of jurisdiction to the Tribes, (b) that the 

Fort Bridger Treaty of 1868 gave the Tribes land use jurisdiction, (c) that the Fort 

Hall allotments are somehow different than the Crow allotments, and (d) that the 

Idaho Constitution somehow excepts this case out of Montana.   

 Before delving into these arguments, it is important to understand that these 

arguments do not serve to distinguish Montana or avoid its application to this case.  

The Crow Tribe also had a treaty in 1868, as well as dealings with both the General 

Allotment Act of 1887 and the Crow Allotment Act of 1920.  Montana, 450 U.S. at 

548.  These distinctions do not eliminate the Montana rules until Defendants can 

show a difference between the jurisdictional issue addressed in Montana, and the 

issue being addressed here.  They fail to do so. 

Montana held:  “But exercise of tribal power beyond what is necessary to 

protect tribal self-government or to control internal relations is inconsistent with 

the dependent status of the tribes, and so cannot survive without express 

congressional delegation.”  Montana, 450 U.S. at 564.  It further stated, “Since 

regulation of hunting and fishing by nonmembers of a tribe on lands no longer 
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owned by the tribe bears no clear relationship to tribal self-government or internal 

relations, the general principles of retained inherent sovereignty did not authorize 

the Crow Tribe to adopt Resolution No. 74-05.”    

Montana also identified the relevant factual inquiries: 

…  nothing in this case suggests that such non-Indian hunting and fishing so 

threaten the Tribe's political or economic security as to justify tribal 

regulation.   The complaint in the District Court did not allege that non-

Indian hunting and fishing on fee lands imperil the subsistence or welfare of 

the Tribe. Furthermore, the District Court made express findings, left 

unaltered by the Court of Appeals, that the Crow Tribe has traditionally 

accommodated itself to the State's “near exclusive” regulation of hunting 

and fishing on fee lands within the reservation.  And the District Court found 

that Montana's statutory and regulatory scheme does not prevent the Crow 

Tribe from limiting or forbidding non-Indian hunting and fishing on lands 

still owned by or held in trust for the Tribe or its members.   

 

Montana, 450 U.S. at 566 (citations omitted).  The findings on State regulation 

negated the argument that Tribal regulation was necessary to Crow 

self-government.  Id. n. 13.  Power County’s regulation of building on fee lands on 

the Fort Hall Reservation similarly negates that claim.  ER0071-72. 

This Court has recognized on multiple occasions that tribal jurisdiction will 

not be found just because a tribe’s interests are affected.  The second Montana 

exception cannot be interpreted so broadly.  See e.g. Big Horn County Elec. Co-op, 

Inc. v. Adams, 219 F.3d 944 (9
th

 Cir. 2000) (rejecting as contrary to the narrow 

construction of Montana the argument that tribal taxes finances tribal services and 

thus are essential to the tribe’s well-being); Wilson v. Marchington, 127 F.3d 805 
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(9
th

 Cir. 1997) (“To invoke the second Montana exception, the impact must be 

‘demonstrably serious and must imperil the political integrity, the economic 

security, or the health and welfare of the Tribe.’” quoting Brendale, 492 U.S. at 

431 (emphasis added)); Yellowstone County v. Pease, 96 F.3d 1169, 1177 (9
th
 Cir. 

1996).  Defendants have no basis to avoid the application of Montana to this case. 

2. Defendants’ Newly-Raised Arguments Are Baseless. 

This Court should reject as untimely and unsupported the Defendants’ new 

jurisdictional claims based on: the Fort Bridger Treaty of 1868; an Act dated 

February 23, 1889, 25 Stat. 688 for allotments on the Fort Hall Reservation; 

delegated authority from Congress; and the Idaho Constitution.   

Defendants made none of these arguments below.  The Ninth Circuit 

generally will not review issues not raised below.  Brown v. General Telephone 

Co. of California, 108 F.3d 208 n.1 (1997). 

These arguments are also not properly documented.  Defendants have not 

included in the record the Fort Bridger Treaty of 1868 or the 1889 statute, nor have 

they asked the Court to supplement the record or take judicial notice of them.  It is 

not reasonable to expect the Court and Plaintiffs to look for and respond to 

documents that are not provided or available in commonly-used legal resources.  

Even if these arguments had been timely and properly supported, they would 

fail on their merits for several reasons. 

Case: 13-35003     03/13/2013          ID: 8550020     DktEntry: 12     Page: 17 of 36



 

 

14 

 

 

First, a Congressionally-approved treaty is not determinative of a tribe’s 

jurisdiction over non-members.  Montana, 450 U.S. at 554, 561.  Treaty rights 

must be read in light of subsequent alienation of reservation lands.  Id.  

Second, Montana and Plains Commerce Bank established that tribal power 

to regulate conduct on reservation land terminates when that land is converted to 

fee simple land through allotment and comes into non-Indian ownership.  Plains 

Commerce Bank, 554 U.S. 328.  Whether allotment occurs through the Dawes Act 

or another allotment-era act is irrelevant. 

Third, a federal agency’s approval of a Tribal ordinance pursuant to the 

Tribe’s Constitution does not constitute “congressionally conferred land use 

authority,” nor does the U.S. Environmental Protection Agency’s approval of a 

federal “Treatment as a State” (“TAS”) application under the Clean Water Act, 

which contains language authorizing Indian tribes to implement certain specifically 

enumerated statutory provisions.  State of Montana v. U.S. E.P.A., 137 F.3d 1135 

(9
th

 Cir. 1998) (affirming decision that EPA’s regulations pursuant to which the 

Tribe’s TAS authority was granted were valid). 

Fourth, the Idaho Constitution does not prohibit state and county regulation 

of non-members within the Fort Hall Reservation.  As early as 1885, the United 

States Supreme Court held that the State of Idaho could impose taxes on non-

Indian property and lands on the Fort Hall Reservation and that such property was 
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not excepted from a state’s (or territory’s) laws merely because it was located 

within an Indian reservation.  Utah & N. Ry. Co. v. Fisher, 116 U.S. 28 (1885).  

Defendants have no basis for avoiding the application of the rules from Montana, 

even with new arguments not previously made. 

C. The District Court Erred by Not Following the US Supreme 

Court Decision in Plains Commerce Bank. 

Neither the District Court nor the Defendants want to recognize the United 

States Supreme Court language in Plains Commerce Bank v. Long Family Land 

and Cattle Co., Inc., 554 U.S. 316 (2008), which included the words “imperil the 

subsistence” and “catastrophic consequences.”  Defendants attempt to distinguish 

Plains Commerce Bank by calling it “harsh,” and by saying that it was a post-

exhaustion decision.  The fact that it was post-exhaustion does not change that it 

defines the limits of tribal jurisdiction under Montana.   

The District Court erred because it was more interested in criticizing Plains 

Commerce Bank than in applying it as precedent.  The District Court included a 

reference calling the standard in Plains Commerce Bank an “absurdly high 

standard,” and quoted another commentator who concluded that it was extremely 

unlikely that the standard of Plains Commerce Bank could be met.  ER0012. 

While Plains Commerce Bank was about a land sale, the United States 

Supreme Court did not limit its standards to land sales.  Instead, the “imperil the 
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subsistence” language was taken from Montana, and the “catastrophic 

consequences” language came from a leading Indian law treatise that discussed the 

second Montana exception generally.  Plains Commerce Bank, 554 U.S. at 342. 

Also, a full reading of Plains Commerce Bank makes it clear that the United 

States Supreme Court wanted to restrict the assertions of jurisdiction like the 

Defendants make here.  Large portions of that decision emphasize that tribal 

sovereignty is limited, and cannot be allowed to overrun its bounds.  The Court 

emphasized, “These exceptions are ‘limited’ ones, and cannot be construed in a 

manner that would ‘swallow the rule,’ or ‘severely shrink’ it.”  Plains Commerce 

Bank, 554 U.S. at 330 (citations omitted).   

In Plains Commerce Bank, the United States Supreme Court affirmed its 

Brendale decision, which held that Montana did not authorize a tribe “to impose 

zoning regulations on non-Indian fee land located in an area of the reservation 

where nearly half the acreage was owned by nonmembers.” Plains Commerce 

Bank, 554 U.S. at 333 (quoting Brendale, 492 U.S. at 430-31).  The District 

Court’s decision cannot be reconciled with Plains Commerce Bank.   

D. The District Court Erred by Not Following the US Supreme 

Court Decision in Strate. 

The District Court also erred by failing to follow the straightforward rule in 

Strate v. A-1 Contractors, 520 U.S. 438 (1997), that exhaustion is not required 
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when it is plain that no federal grant provides for tribal governance of nonmember 

land.   

Defendants cite to numerous pre-Strate cases as requiring exhaustion, 

however they are largely inapplicable because Strate established a fourth 

exhaustion exception that precludes a court from sending a plaintiff to tribal court 

when doing so would serve no purpose other than delay.  Subsequent opinions 

such as Nevada v. Hicks, supra and Elliot v. White Mountain Apache Tribal Ct., 

566 F.3d 842 (9
th

 Cir. 2009) have confirmed this rule.  Thus, decisions like Texaco 

Inc. v. Zah, 5 F.3d 1374 (10
th

 Cir. 1993), Bank of Oklahoma v. Muscogee (Creek) 

Nation, 972 F.2d 1166 (10
th
 Cir. 1992), Yellowstone County v. Pease, 96 F.3d 1169 

(9
th

 Cir. 1996), and Stock West, Inc. v. Confederated Tribes of the Colville 

Reservation, 873 F.2d 1221 (9
th

 Cir. 1989), all cited by Defendants and which pre-

date Strate, are out-dated and provide no assistance. 

Defendants cite to an unpublished post-Strate decision, Melby v. Grand 

Portage Band of Chippewa, 1998 WL 1769706 (D.Minn. 1998) in which the 

District Court declined to recognize the Strate exception, believing incorrectly that 

such an exception would conflict with the exhaustion rule.  But this incorrect belief 

was corrected by the United States Supreme Court in Hicks, supra.  If there was 

any ambiguity regarding Strate’s creation of a fourth exception, the Hicks decision 

clearly erased it in 2001 when it stated,  
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None of these [National Farmers Union] exceptions seems applicable to this 

case, but we added a broader exception in Strate: “[w]hen ... it is plain 

that no federal grant provides for tribal governance of nonmembers’ conduct 

on land covered by Montana’s main rule,” so the exhaustion requirement 

“would serve no purpose other than delay.”  

 

Hicks, 533 U.S. at 369 (citations omitted, emphasis added).   

It is difficult to imagine a more clear indication of intent to expand the 

exhaustion exceptions.  Defendants’ attempt to limit the fourth exception to cases 

involving highway accidents is unconvincing.  In Hicks, the fourth Strate exception 

was deemed “technically inapplicable,” but this was because the tribal court had no 

subject matter jurisdiction over 42 U.S.C. §1983 claims.  The Court expressly 

endorsed the reasoning behind the fourth Strate exception, i.e. the avoidance of 

unnecessary delay, and that holding remains the law of the land.  Further, Melby 

has not been cited in any federal court decision for the proposition that Strate did 

not create a fourth exception.  Its flawed conclusion is not precedent for this court 

and indeed its holding has been sub silentio overruled by Hicks, which is 

controlling. 

Many of Defendants’ citations are to cases involving disputes between tribal 

members and are therefore irrelevant, including Santa Clara Pueblo v. Martinez, 

436 U.S. 49, 65-66 (1978), a case involving a Tribal member’s claim against her 

Tribe’s disparate membership rules, and Siemon v. Stewart, 2012 WL 5430977 
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(Nov. 7, 2012, D. Montana 2012), which involved a dispute between two tribal 

members.  They are inapplicable to this appeal. 

Defendants also cite exhaustion cases where non-member plaintiffs were 

required to exhaust tribal remedies because there was some “plausible” basis for 

jurisdiction based on the first Montana exception, consent in a commercial 

consensual relationship.   Auto-Owners Ins. Co. v. Tribal Ct., 495 F.3d 1017 (8
th
 

Cir. 2007) and Allstate Indem. Co. v. Stump, 191 F.3d 1071 (9
th

 Cir. 1999) are two 

such examples, both involving insurance companies that sold policies to tribes 

and/or tribal members.  Stock West, Inc. v. Confederated Tribes of the Colville 

Reservation, supra also involved a contract between a non-member corporation 

and two tribal entities. 

The two lawsuits involving questions of exhaustion of tribal remedies on the 

Fort Hall Reservation were also decided based upon the first Montana exception 

dealing with consent in a commercial consensual relationship. The Ninth Circuit 

upheld a tribal employment ordinance against a non-member in FMC Corporation 

v. Shoshone-Bannock Tribes, 905 F.2d 1311 (9
th
 Cir. 1990), based upon a 

commercial consensual relationship.  The Court noted that tribal remedies had 

been exhausted, but it did so in the context of determining the appropriate standard 

of review for Tribal Court’s findings and conclusions. 
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Defendants have conceded that there is no plausible claim that Mr. Evans, 

Sage Builders or P&D Construction has ever consented to the Tribes’ jurisdiction.  

None of the Plaintiffs has entered into any commercial relationship with the Tribes 

or any Tribal entity.  Defendants’ assertion of jurisdiction is based solely upon the 

second Montana exception. The factual record needed to invoke the exhaustion 

requirement based upon the first Montana exception, i.e. the existence of a 

contractual relationship between the tribe and a non-member, is clearly different 

than what is needed to trigger the exhaustion requirement based upon the second 

Montana exception.   

The deference to tribal courts for determining the scope of their jurisdiction 

must be balanced against and harmonized with the general rule that tribes lack civil 

authority over non-members for activities taking place on fee land and the 

presumption that the tribal court has no such jurisdiction.  In its most recent 

opportunity to address the Montana rules, the United States Supreme Court in 

Plains Commerce Bank stated,  

The second exception authorizes the tribe to exercise civil jurisdiction when 

non-Indians’ “conduct” menaces the “political integrity, the economic 

security, or the health or welfare of the tribe.” Montana, 450 U.S., at 566, 

101 S.Ct. 1245.  The conduct must do more than injure the tribe, it must 

“imperil the subsistence” of the tribal community.  Ibid.  One commentator 

has noted that “th[e] elevated threshold for application of the second 

Montana exception suggests that tribal power must be necessary to avert 

catastrophic consequences.”  Cohen § 4.02[3][c], at 232, n. 220. 
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Plains Commerce Bank, 554 U.S. at 341 (emphasis added).  This Court is obligated 

to follow the law as set forth in the Plains Commerce Bank case.  There is nothing 

in that decision that established a “different test” for determining tribal jurisdiction 

over a non-member.  While Plains Commerce Bank is not an exhaustion case, it 

affirmed the United States Supreme Court’s views on the second Montana 

exception, which are that it is to be construed narrowly and applied only when the 

exercise of civil jurisdiction is necessary to protect against non-Indian conduct that 

“menaces” the political integrity, the economic security, or the health and welfare 

of the tribe.”  Id.   

Plaintiffs are entirely within their rights to seek to avoid the delay, expense, 

and stress of full-blown litigation in a forum that has no jurisdiction over them, a 

purpose that the federal courts have expressly endorsed because requiring 

exhaustion under such circumstances “would serve no purpose.”  Crowe & 

Dunlevy, P.C. v. Stidham, 640 F.3d 1140, 1153 (10
th
 Cir. 2011). 

3
  The question 

thus is properly presented as whether, in light of the correctly applied United States 

                                           
3
 Plaintiffs absolutely reject Defendants’ characterizations of their arguments 

as “philosophical disagreement with” and a “conscientious objection to” Tribal 

Court jurisdiction.  Appellees’ Answering Brief, at 23.  It is flatly incorrect to state 

that Plaintiffs have alleged “tribal court incompetence” and inability to get a “fair 

shake” in tribal court as a reason to avoid tribal court proceedings.  Appellees’ 

Answering Brief, at 24, 56. Plaintiffs ask that this Court ignore such immoderate 

remarks. 
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Supreme Court standards, there is a plausible or colorable claim that regulation of 

the Evans residence construction was necessary to protect Tribal self-government 

or control internal relations.  Plaintiffs posit that under any reading of the 

applicable Montana cases, there is not.  

1. Colorable and Plausible Mean More than Just a Remote 

Possibility of Jurisdiction. 

Defendants misread the purpose of the “plausibility” test.  The question is 

not whether they can present a plausible threat of environmental harm.  The 

question is whether the Tribes’ assertion of jurisdiction can be fairly said to be 

plausible under the Montana test.  Thus, findings that groundwater contamination 

is a “plausible threat” and about “plausible” dangers of the Plaintiffs’ activities do 

not answer the question that the Strate Court asked when it created the exception 

for cases where it is “plain that no federal grant provides for tribal governance of 

nonmembers’ conduct…”  ER0016.  It is the Tribes’ assertion of jurisdiction, not 

allegations of environmental harms, that must be colorable or plausible.   

As the Ninth Circuit stated in Atwood v. Fort Peck Tribal Court Assiniboine, 

513 F.3d 943 (9
th

 Cir. 2008),  

Finally, it is not “plain” that tribal court jurisdiction is lacking.  We have 

equated that inquiry with whether jurisdiction is “colorable” or “plausible.”  

Here, tribal court jurisdiction almost certainly is proper and therefore 

unquestionably is “plausible.” 
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Atwood, 513 F.3d at 948 (requiring exhaustion for a child custody dispute with an 

agreement that vested jurisdiction in the tribal court).  Atwood properly recognized 

that it must be the assertion of jurisdiction that must be plausible.   

“Plausible” is defined in the Ninth Circuit as appearing to have “a valid or 

genuine basis.”  Stock West Corp. v. Taylor, 964 F.2d 912, 919 (9
th

 Cir. 1992).  It is 

not as lax as Defendants contend.  Latif v. Obama, 677 F.3d 1175 (D.C. Cir. 2011), 

cited by Defendants for a definition of “reasonable, but not compelling credence,” 

misses the mark.  That case has nothing to do with tribal jurisdiction or whether it 

is “plain” that the tribal court lacks jurisdiction.  Under the “valid or genuine” 

basis, the prospect of finding jurisdiction must be something more than just a 

remote possibility.  There must be a real, “valid” chance, based on the record, and 

the tribe asserting jurisdiction has the burden of showing that real possibility exists.   

E. Injunctive Relief is Warranted Based Upon the Record Before 

This Court. 

It is not the assertion of the exhaustion requirement that violates federal law, 

but rather the Defendants’ dogged pursuit of land use regulation of a non-member 

in the face of the Montana cases that plainly prohibit the Defendants’ actions.  

Plaintiffs have not “ignored” the Tribes.  There was a well-documented 

confrontation at the Evans residence between a Land Use Policy Commission 

(“LUPC”) official and Plaintiff Ron Pickens on May 16, 2012.  ER0183-87.  In 

Case: 13-35003     03/13/2013          ID: 8550020     DktEntry: 12     Page: 27 of 36



 

 

24 

 

 

response to a Tribal Notice of Violation, Mr. Evans contacted the LUPC Chairman, 

Tony Galloway, and declined their request that he consent to Tribal jurisdiction.  

He also requested that the Tribes refrain from trespassing on his private property.  

ER0166.  The next communication he received was a Summons and Complaint, 

neither of which identified him as a defendant in the lawsuit that the Defendants 

now accuse him of ignoring.  ER0166.   

Had the LUPC not been the aggressor in filing litigation in Tribal Court, this 

federal lawsuit would not have happened.  Public policy does not support forcing 

non-Tribal members into Tribal Court when those non-Tribal members have not 

consented to Tribal jurisdiction and where their activities come nowhere close to 

the narrow factual circumstances under which jurisdiction could be found under 

Montana, Brendale, and Plains Commerce Bank.  

Injunctive relief is clearly needed because of the irreparable harm, e.g. 

unnecessary delay, stress, and financial burden (attorneys fees and lost wages) that 

Plaintiffs will incur in Tribal Court.  Defendants’ argument that economic losses 

may be recovered must be disregarded because Plaintiffs have no legal recourse to 

enforce a judgment against a sovereign nation.  It is clear from the record also that 

Tribal Court proceedings will resume after this appeal is over.  ER0067.  Plaintiffs 

seek to avoid unnecessary litigation in Tribal Court – not merely “simultaneous” 

litigation, as Defendants incorrectly contend.  Litigation in Tribal Court is not 
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necessary because it is “plain” that the Tribal Court lacks adjudicatory jurisdiction 

over non-member conduct on fee land.  Defendants make numerous other factual 

assertions that they claim show no danger of losing something “irretrievable,” 

however none of their statements are properly supported with record citations.    

Tribal sovereignty is expressly recognized under federal law as of a “unique 

and limited character.”  Plains Commerce Bank, 554 U.S. at 327 (quoting United 

States v. Wheeler, 435 U.S. 313, 323 (1978)).  Where the exercise of that “unique 

and limited” sovereignty falls outside the scope of what the US Supreme Court has 

authorized, there is no reason for the federal court to delay a final determination.   

F. The Court Should Only Consider Competent, Admissible 

Evidence in Considering This Case. 

Defendants submitted two separate Affidavits each from Tony Galloway, 

ER0133, ER0288 and George Guardipee, ER0153, and ER0284.  Plaintiffs timely 

moved to strike those Affidavits, ER0073, which motion the District Court denied 

without written explanation, ER0060. 

The District Court relied heavily upon statements contained in those 

Affidavits to find “plausible” dangers which could meet the Montana standard.  

ER0014-15.  The Court found the allegations contained in the Affidavits, e.g. that 

construction of the Evans’ house could lead to groundwater contamination, the 
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dumping of construction waste, and the threat of wildfires, would be those dangers 

that would threaten the existence of the Tribes.  Id. 

In their arguments to this Court, Defendants rely very heavily upon 

speculation that the threat of groundwater contamination, the dumping of 

construction waste, and the possibility of wildfires is the reason that the 

Defendants have plausible arguments requiring exhaustion of remedies in Tribal 

Court.  In fact, the Defendants make twenty-six separate references to statements 

in those Affidavits in their Answering Brief.   

It is the very basis of motion law that requires Affidavits to only contain 

statements that meet Federal Rules of Evidence requirements, particularly FRE 602 

and FRE 802.  Similarly Fed.R.Civ.P 56(c)(4) requires that Affidavits be based 

upon personal knowledge, set forth facts as would be admissible in evidence and 

affirmatively show that the Declarant is competent to testify on the matters stated.
4
  

Each one of these three separate requirements must be met by the affidavit itself.  

                                           
4
 Effective December 2010, Fed.R.Civ.P. 56(e) was replaced by 

Fed.R.Civ.P. 56(c).  Much of the cases discussing the appropriate legal standards 

for Affidavits reference former Rule 56(e)(1), however the language and 

requirements of Rule 56(c) do not represent a substantive change from the former 

requirements.  Fed.R.Civ.P. 56(c)(4) requires that affidavits or declarations “be 

made on personal knowledge, set out facts that would be admissible in evidence, 

and show that the affiant or declarant is competent to testify on the matters stated.”  

Fed.R.Civ.P. 56(c)(1)(A) requires that a party asserting a fact support the assertion 

by “citing to particular parts of materials in the record, including … documents…”   
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Similarly, if an affidavit references an exhibit, the affidavit must show that the 

Declarant has personal knowledge of the exhibit.  Orr v. Bank of America, NT & 

SA, 285 F.3d 764, 773-74 (9th Cir. 2002).  Local Rule 7.1(b)(2) also requires a 

moving party include in its moving papers all documentary evidence upon which it 

intends to rely.  The evidence submitted must be admissible and not conclusory; 

speculative testimony is not allowed and cannot be considered.  Thornhill 

Publishing Co., Inc., v. GTE Corp, 594 F.2d 730, 738 (9th Cir. 1979).  

Furthermore, hearsay is inadmissible. Japan Telecom, Inc. v. Japan Telecom AM, 

Inc. 287 F.3d 866, 875 n.1 (9th Cir. 2002).   

Defendant’s Affidavits totally fail under any standard.  In attempting to 

justify the Court’s denial of the Motion to Strike, Defendants claim that Rule 56(e) 

does not apply as they moved to dismiss, and not for summary judgment.  They 

submit their arguments in the Motion to Dismiss were supported by the Affidavits.  

Therefore they argue they are not subject to a standard applied to a motion for 

summary mudgment.    

That is not the law.  The Affidavits are submitted to support the Motion to 

Dismiss, and therefore must meet the summary judgment requirements.  See 

Plaintiffs’ Opening Brief, at 43.  

Case: 13-35003     03/13/2013          ID: 8550020     DktEntry: 12     Page: 31 of 36



 

 

28 

 

 

1. Defendants Have the Burden of Proof. 

Defendants argue that it is Plaintiffs’ burden to establish subject matter 

jurisdiction in a tribal jurisdiction dispute such as this because it is plaintiff who 

seeks to invoke the court’s jurisdiction.  This case does not present a motion to 

dismiss for lack of subject matter of jurisdiction, however.   Tidwell v. Harrah’s 

Kansas Casino Corp., 322 F.Supp.2d 1200, 1203 (D. Kan. 2004), squarely rejected 

the Defendants’ argument: 

The Court first notes that tribal exhaustion is required as a matter of comity, 

not as a jurisdictional prerequisite.  … Therefore, if there is any basis for 

dismissal, it is due to comity, not jurisdiction. 

 

Id.   

Defendants further argue that it is the Plaintiffs’ burden to prove that the 

Affidavits’ statements are unfounded.  Appellees’ Answering Brief, at 62.  That is 

not the standard.  When Plaintiffs properly challenged the foundation of those 

statements through a motion to strike, it became the Defendants’ duty to justify 

that those Affidavits contain admissible evidence, and contain the documents 

referenced.  The fact that the Affidavits do not contain admissible evidence or the 

documents referenced makes them unreliable. 
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2. Defendants Failed to Introduce Admissible Evidence 

Regarding their Alleged Environmental Concerns. 

The District Court’s factual findings regarding the Evans residence as a 

“plausible” cause of groundwater contamination, wildfires, and wrongful disposal 

of construction debris are clearly erroneous and cannot support a decision to 

require exhaustion of tribal remedies.  Defendants largely ignore the lack of 

foundation contained in the affidavits of George Guardipee and Tony Galloway 

and rely entirely upon boilerplate assertions regarding the declarants’ “background 

and experience” and “knowledge of the underlying matters involving Evans.”  

Appellees’ Answering Brief, at 62.  Rather than address the deficiencies of the 

Affidavits’ foundations, Defendants re-state the District Court’s erroneous factual 

findings.  They do not address how fires involving unnamed third parties are 

relevant to the allegations they make against Mr. Evans and his contractors.  They 

do not address how their legal action against an unnamed third party contractor 

who disposed of construction debris on the Reservation is relevant to anything Mr. 

Evans or his contractors have done.  They do not address the claim that Mr. Evans’ 

septic system is somehow responsible for EDB contamination that has been present 

at other areas of the Reservation since 1993.    

It was an abuse of discretion to allow inadmissible, unproven and 

unsubstantiated conclusions from those Affidavits to become the basis for the 
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District Court’s ruling.  Without those Affidavits, there is no basis for the District 

Court’s determination that there are plausible threats to the existence of or health 

and welfare of the Tribes.  

III. CONCLUSION 

Plaintiffs respectfully request that this Court reverse the District Court’s 

order dismissing their lawsuit and requiring exhaustion of tribal remedies. They 

also request that this Court remand to the District Court with instructions to enter a 

preliminary injunction against further Tribal Court proceedings.  

DATED March 13, 2013. 

 
 
 
/s/ Aaron N. Thompson  

Aaron N. Thompson 

Counsel for Appellants David Evans, 

Sage Builders, LP, and Ron Pickens 
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