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I.

INTRODUCTION

Due to limitations imposed as to the length of a Reply Brief, Appellant cannot

respond to all of the twenty-plus arguments made by Tribal Appellees plus the

arguments made by Appellees Salazar.  By omitting responses to certain arguments,

Appellants are not waiving any argument.

Although Appellees make many arguments, there are seven basic issues raised

by Appellees: 1) whether Appellants requests only money damages, 2) the statute of

limitations issue, 3) whether Appellants stated a claim, 4) whether Appellants waived

certain issues, 5) sovereign immunity, 6) whether there was a 5th Amendment taking

6) Whether the issues in this appeal center around two basic elements: a) the statute

of limitations and b) can Appellants state a claim under the Fourteenth Amendment

for deprivation of property1; 7) Did Appellees have a fiduciary duty to Appellants and

did they breach that duty?  

The “Tribal Appellees” Answering Brief highlights the beginnings of the core

dispute between Appellee Salazar and Tribal Appellees, on one hand, and Appellants,

on the other hand.  At Page 1 of their Brief, Tribal Appellees state: “Appellants are

disappointed . . .Appellants were not selected as users of the entitled land to

distribution.”  Appellants and/or their descendants and heirs were residents of Table

1  Property includes not only real property but also health benefits, housing

benefits, employment benefits among others, under California law. 
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Mountain Rancheria in 1958 but were not selected to be part of the distribution plan. 

The selection was arbitrary and without respect as to who was occupying the land.. 

Appellants were evicted from their homes and land by Tribal Appellees after the

distribution.  Who selected the Indians that received land and how was that selection

made?  Were any of the other residents of Table Mountain Rancheria, other than

those selected to receive land,  given notice of the distribution?  Appellants allege

that they were not given notice.  Appellants contend it was not intended to be a

selection process but instead, an election process.  Those Indians who elected to

exchange their status of Indians for land and independence, could do so.  It was not

intended that those Indians who were not given the opportunity to be selected and

were not a part of the selection process, to be thrown off the land.  If an Indian living

at Table Mountain Rancheria was not selected and was not given the opportunity to

elect the process, he/she did not expect that he/she would  abandon the shelter of the

United States government and would be evicted from the land they lived on. 

Appellants were entitled to be selected but elected not to be.  The land on which

Appellants resided was to become the community land managed by the Table

Mountain Rancheria Association.  It appears that a select few of the Indians (Tribal

Appellees) along with the Government, selected themselves (Tribal Appellees)  to

receive the land and disenfranchised the rest of the Indians who lived at Table

Mountain Rancheria. 

Page 2 of  23

Case: 11-17301     08/30/2012     ID: 8306341     DktEntry: 34-2     Page: 6 of 27



Appellees consistently argue that Appellants prayer is solely for money

damages.  Appellees apparently did not review the Second Amended Complaint

where  Appellants seek federal services, benefits and programs which Appellee

Salazar refused to provide.(ER 352- ¶50) Appellants also seek services from the

Tribal Appellees who were appointed as trustees in the Watt stipulation and have

refused to provide those services.  This matter is not merely about money; it is about

services, benefits and property rights.  

Appellee Salazar argues that the claims are time-barred, are barred by

sovereign immunity and fail to state a cause of action.   Appellants will continue to

show that the claim is not time barred, that sovereign immunity has been waived and

Appellants have stated a valid cause of action.

Appellees “Tribal Defendants”2 argue the statute of limitations issue, tribal

immunity and the lack of a private cause of action.   Appellants will continue to show

that the claims are not time barred, there is no such doctrine as tribal immunity

available to these Appellees and there is a private cause of action available to these

Appellants.

2  Appellees R. Barnes, M. Burrough, I. Castro, L. Barnes, W.  Walker, A/

Jones.  C.  Walker and L. Castro refer to themselves as “Tribal Defendants.” 

These Appellees were sued in their individual capacity and not as a Tribe and not

in their official capacity.  Table Mountain Band of Indians is not a party to this

action nor is the Table Mountain Association.  However, because Appellees use

“Tribal Appellees” in their moving papers, Appellants will also do so to avoid any

confusion.  

Page 3 of  23
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II.

ARGUMENT

A.

THIS ACTION IS NOT TIME BARRED

Appellants do not waive their argument that there is a continuing violation. 

Appellants merely contend that because it was fully briefed in the District Court and

there is a more compelling argument to be made here, Appellants were not going to

take the time of the Court reiterating that same argument.   The continuing violation

argument was made in the District Court and has not been waived.

Appellants argued, in their Opening Brief, that there is no  statute of limitations

as to Indians who are making federal common law claims regarding their property

rights citing County of Oneida v.  Oneida Indian Nation, 470 U.S. 226 (1985)   “©

Nothing herein shall be deemed to limit the time for bringing an action to establish

the title to, or right of possession of, real or personal property.”  28 U.S.C. §2415   In

Washoe Tribe of Nevada v.  Southwest Gas Corp., CV-N-99-153 ECR (VPC)

(D.Nev.  2000), (a case that is later than any case cited by Appellees) District Judge

Reed held: 

 “The Supreme Court has stated very clearly that no federal statute of

limitations exists with respect to Indian property-rights claims: "There

is no federal statute of limitations governing federal common-law

actions by Indians to enforce property rights." Oneida II, 470 U.S. at

240. Therefore, we must reject the claim by Defendants that the six-year,

Page 4 of  23
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ninety-day statue of limitations found in §2415 applies in the present

case. No federal statute of limitations applies here. 

Generally, where no federal statute of limitations controls, the

corresponding state limitations period would apply, provided that

application of the state statute of limitations does not conflict with

underlying federal policy. Id. In the context of Indian land claims,

application of the analogous state limitations period does conflict with

federal policy as set out by Congress. See id. at 241-44 ("[T]he statutory

framework adopted in 1982 presumes the existence of an Indian right of

action not otherwise subject to any statute of limitations. It would be a

violation of Congress' will were we to hold that a state statute of

limitations should be borrowed in these circumstances."). Therefore, the

court here declines to adopt the relevant state statute of limitations for

torts to land.”

Appellees argue that Oneida II does not modify Appellants' constitutional

claims.  Appellees argue that Appellants are not making claims to aboriginal lands

and therefore Oneida II is not applicable.   To the contrary,

 “[T]hese issues present questions of federal law. See, e.g., County of

Oneida v. Oneida Indian Nation (Oneida II), 470 U.S. 226, 234-35, 105

S.Ct. 1245, 1251-52, 84 L.Ed.2d 169 (1985) (nature and source of the

possessory rights of Indian tribes to aboriginal lands or lands conferred

by treaty, statute, or other formal government action presents federal

question); Oneida Indian Nation v. County of Oneida (Oneida I), 414

U.S. 661, 677-78, 94 S.Ct. 772, 782, 39 L.Ed.2d 73 (1974) (same);

Catawba Indian Tribe v. State of S.C., 865 F.2d 1444, 1450-51, 1456

(4th Cir.) (describing federal trust relationship over federal lands and

jurisdiction under § 1331), cert. denied, 491 U.S. 906, 109 S.Ct. 3190,

105 L.Ed.2d 699 (1989).” Pit River Home and Agr. CO-OP Ass'n v.

U.S., 30 F.3d 1088, 1097 (9th Cir. 1994) (emphasis added)

Oneida II specifically holds that there is no statute of limitations where

Indians are making a property right claim.  The claim is not limited to aboriginal

Page 5 of  23
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lands,; it also includes lands obtained by treaty,  statute, or other formal government

action.  (see Pit River above)  It is apparent that Appellees do not recognize that a 

a Fourteenth Amendment claim under Section 1 for a deprivation of a property

without due process is a constitutional claim.  An Indian making a constitutional

claim involving property is not subject to any statute of limitations. 

Appellees cited several cases in support of their argument, all of which can be

easily distinguished from the case at bar.  Appellee Salazar cites Sisseton-Wahpeton-

Sioux Tribe v. United States, 895 F.2d 588 (9th Cir.  1990) that holds Indian tribes

are not exempt from statutes of limitations governing actions against the United

States and points out that Sisselton-Wahpeton supra was decided after Oneida II

supra.  Initially, the case at bar is not a case where an Indian tribe is suing the United

States; the Appellants are individual Indians.  Additionally Sisseton supra is a Court

of Appeals decision while Oneida II is a United States Supreme Court case.  Until the

United States Supreme Court has spoken and reversed or modified its previous

decisions in Oneida I and II supra, those cases are controlling, not a subsequent

Court of Appeals holding to the contrary which has never been tested before the

Supreme Court. .  Sisseton-Wahpeton supra does not mention Oneida II supra. and

certainly cannot overrule Oneida II.   Appellee has not distinguished Oneida II from

the case at bar.

Page 6 of  23
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Appellee attempts to distinguish Oneida II by arguing that Table Mountain is

not an aboriginal land.  As argued above in Pit River Home and Agr. CO-OP Ass'n

supra, .Oneida II applies not only to aboriginal lands but also to lands conferred by

treaty, statute, or other formal government action.  It is  clear that the lands involved

in Washoe Tribe of Nevada supra, were not aboriginal lands.  The land was

acquired by the Indians in much the same way as the Table Mountain land was

acquired.  The distinction between the aboriginal lands and other acquired lands is a

distinction without any substance.   Whether the property rights were acquired by

ancestral methods or by other methods, the individual Indians have a federal common

law right in any property he/she has an interest in.  That doctrine dates back to twelfth

century English common law and the United States adopted the English common law

except where abridged by statute or replaced by American common law.  The doctrine

of property rights has not changed substantially in over nine hundred years.  To

suggest that Appellants did not have a common law interest and rights in the property

held in trust for them by the United States, is frivolous.  

Appellees also argue that Bivens type cases are subject to the state limitations

statutes.  Generally that is true.  On the other hand, where the state limitations period

is contrary to federal public policy, the state limitations period is not applicable.   In

the case at bar, the federal policy as outlined by Congress' lack of establishing any

limitations period for Indians attempting to enforce their property rights and Oneida

Page 7 of  23
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II's holding that there is no statute of limitations where an Indian is attempting to

enforce his/her property rights, there is no limitations period and any limitations

period is contrary to public policy..

B.

APPELLANTS HAVE NAMED THE CORRECT APPELLEES 

IN THE APPROPRIATE CAPACITY 

Tribal Appellees argue that Appellants have not cited any authority that a

federal common law claim can be made against an Indian tribe, [or its officials] for

internal governance of membership, use of tribal resources and distribution of tribal

benefits.   Appellants are not making any claims against the tribe, against tribal

governance of membership or the distribution of benefits.  Appellants' claims are

against individuals who, by their actions and omissions, abused their authority and

trust for their own benefit and deprived Appellants of their federal common law rights

to property and other deprivations and abuses.   Property includes but is not limited

to land.  Property rights include rights to healthcare, education, housing and other

federally promised benefits.  Appellants have a vested interest in that property which

includes both statutory and federal common law rights.  It is quite apparent that the

Tribal Appellees' counsel is not aware of the distinction between suing a public

official in his/her official capacity and suing a public official in their individual

capacity.  Suing a public official in his/her official capacity is regarded as the same

Page 8 of  23
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as suing the public entity while suing a public official in their individual capacity is

not considered as suing the public entity.  Virtually every §1983 /Bivens case filed,

the Defendant named is an official sued in his/her individual capacity to avoid the

immunity issues.  A Bivens/§1983 that names public officials in their official capacity

cannot be sustained.  Appellant named Tribal Appellees in their individual capacity. 

(ER 380:11-13; 380:21-23; 381:7-9; 381:17-19; 382:1-3; 382:7-9; 382-13-15;

382;19-21)  

 Appellants can find no authority for the principal that a member of a tribal

council sued in his/her individual capacity enjoys the immunity of the Tribe. 

Appellants have not sued the tribe; they have sued the officials in their individual

capacities. The general rule is: “ . . . that because Bivens and §1983 suits do not allow

for the imposition of vicarious liability, stating a claim against a government official

in his or her individual capacity for purposeful discrimination requires pleading that

"each Government-official defendant, through the official's own individual actions,

has violated the Constitution." Starr v.  Baca, 652 F.3d 1202, 1206 (9th Cir. 2011)

Tribal Appellees cite four cases in support of their argument and all of the

cases are easily distinguished from the case at bar.  The four cases are: Santa Clara

Pueblo v.  Martinez, 436 U.S. 49 (1978), Alvarado v.  Table Mountain Rancheria,

509 F.3d 1008 (9th Cir 2007),  Lewis v.  Norton, 424 F.3d 959 (9th Cir.  2005)  and

Kiowa Tribe of Oklahoma v.  Mfg.  Techs, Inc.  523 U.S. 754 (1998). 

Page 9 of  23
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In Norton supra., and  Alvarado supra,  United States government officials

were sued in their official capacity; none were named in their individual capacity.  

In Santa Clara Pueblo supra.  the tribe was named and both tribal and government

officials were sued in their officials capacities.  In Kiowa supra., the tribe was

named.  ., .  In the case at bar, only individual persons who were named, were named 

in their individual capacity. 

Government  officials sued in their individual capacity may be entitled to

qualified immunity but none of the Tribal Appellees have pleaded or argued qualified

immunity.  

C.

WHEN THE CLAIM ACCRUED

Tribal Appellees argue that Appellants do not dispute that their claims accrued

by more than four years before they sued.   Appellants made no such admission.

Appellants argue that because Appellees did not give proper notice, certain claims did

not accrue until after this action was filed.  The discovery rule applies.  Appellants

researched and searched but could find no evidence of notice.  Appellants were not

aware that there was any notice given and now contend that notice was not adequate. 

At the close of oral argument, the District Court requested that Appellees show

evidence that proper  notice was given.  In response to the Court's request, Appellees

produced a Declaration of Publication in the Prather Mountain News  dated May 15,

Page 10 of  23
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1983.  (ER565)  Appellants argue that this Declaration of Publication is not adequate

or sufficient.  As argued in their Reply Brief in the District Court (ER 566), the

publication was in the Mountain Press, which is located in Prather, California.  The

affidavit states that the newspaper was adjudged a newspaper of general circulation

in 1960, some twenty-three years prior.   A newspaper of general circulation is a

newspaper that is issued at least once a week,  intended for general distribution and

circulation and sold at fixed prices per copy per week, per month or per year, to

subscribers and readers without regard to business, trade, profession or class.  

Basically, any daily or weekly newspaper that is sold to the public in general is a

newspaper of general circulation.  Free Newspapers: are not considered  newspapers

of general circulation. Legal advertising cannot be done in free newspapers even if

they meet all of the above requirements.

At the time of this publication, Prather was classified as “a place or area of

clustered or scattered buildings” by the U.S. Geological Service and had a permanent

population of less than 1,000 people.  The Mountain News had a circulation of less

Page 11 of  23
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than 500 and was published weekly3 and was free.   Being distributed without cost,

the Mountain News is not a newspaper of general circulation. 

Appellee Salazar argues that Appellants did not plead that notice was defective.

(Salazar brief at page 30) To the contrary, in the Second Amended Complaint at ¶21,

Appellants plead that Appellees failed to give timely notice.(ER 386:9-10) (also see

ER 386:19-22)

Tribal Appellees argue that if any Indian living on the rancheria was wrongly

excluded from distribution, he/she had thirty days to appeal.  The Act set forth a thirty

day statute of limitations.  However, most of the Indians living on Table Mountain

never  received notice of the Act.  Some of the resident Indians died without ever

having notice and their children and grandchildren are included as Appellants.  Their

claims accrued when they were told of the distribution very recently. 

3  Appellees' choice of publishing in the Prather Mountain News is

consistent with their previously bringing the 1980-1983 Watt case in the Northern

District of California rather than the Eastern District of California.  Table

Mountain Rancheria is located in the Eastern District and all of the Indians

involved in Table Mountain Band of Indians as well as those Indians who lived at

Table Mountain who were unlawfully excluded from the tribe, lived in the Eastern

District.  None of the Appellants would have any notice that an action was filed in

San Francisco which would affect their rights and none of the Appellants lived at

or near Prather, a remote settlement in the rural portion of Fresno County where

notice was given.  The filing in the Northern District and giving notice in Prather

was a deliberate act to avoid any opposition from the Indians living in Table

Mountain Rancheria.

Page 12 of  23
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D.

THE 1958 TERMINATION ACT WAS A FAILURE

Tribal Appellees argue and are correct that the 1958 Termination Act was an

abysmal failure.  It was a failure for a number of reasons.  What is noteworthy is that

the Tribal Appellees never stated what the failures were.   These eight Indians (Tribal

Appellees) sued to rectify the deprivations which they suffered but omitted the

deprivations the majority of the Indians at Table Mountain suffered, i.e. a complete

deprivation of their property without notice.  These Tribal Appellees were certified

as a class yet they did not include their fellow Indians in that class.  The Tribal

Appellees in concert with the U.S. Attorney filed a lawsuit in the Northern District

without any notice in the Table Mountain area and/or to the Indians most affected.  

The action was filed in a forum of convenience; convenient to the attorneys and their

eight clients but not the general population of the Table Mountain.

E.

APPELLANTS HAVE ALLEGED A DEPRIVATION OF 

THEIR FEDERAL COMMON LAW PROPERTY RIGHTS

Tribal Defendants make a very unique argument, i.e. that Appellants has not

alleged a property right and cannot allege a common law right to enforce an Indian

property right.  Quoting the Opening brief: “The issues presented by this appeal are

numerous but they all center around the deprivation of the property rights of

Appellants.”  (Opening Brief , page 7)(Also see ER 10:21-24; ER 12:25-13:6) This

Page 13 of  23
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appeal concerns, in large part, the property rights of Appellants and the subjects

related to and stemming from those property rights.  The “nature and source of the

possessory rights of [Indians] to aboriginal lands or lands conferred by treaty,

statute, or other formal government action presents federal question).  Oneida

Indian Nation of N.Y. v. County of Oneida, 414 U. S. 661, 677-78 (1974)  

F.

APPELLEES HAVE A FIDUCIARY DUTY TO APPELLANTS

Appellees argue that they have no fiduciary duty to Appellants.  To the

contrary, “[T]he United States undoubtedly owes a strong fiduciary duty to its Indian

wards.”  Nevada v. United States, 463 U.S. 110, 142 (1983).  “The argument for the

Government, however sound it might otherwise be, fails to recognize the impact of

certain equitable considerations and the effect of the fiduciary duty of the

Government to its Indian wards.”  Seminole Nation v. United States, 316 U.S. 286,

295 (1942)  

Appellee Salazar argues that Appellants have not cited any statute that gave

rise to a fiduciary duty.  At ER 384, Appellants cite the California Rancheria

Termination Act which creates a trust between the government and the Indians and

places a fiduciary duty upon the government to complete the terms of the Act.  The

government did not comply with the statute and in the Watt case, stipulated to do the

things they formerly had failed to do.   The Tribal Appellees stipulated to being and
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acting as trustees to Appellants while managing the Association.   Both Appellees

argue as though the Watt stipulation did not affect Appellants, where, in fact,

Appellants were to be beneficiaries of that agreement as well as the Tribal Appellees.

That fiduciary duty must be exercised with great care and in accordance with moral

obligations of the highest responsibility and trust, that must be measured by the most

exacting fiduciary standards.  Smith v.  U.S. 515 F.Supp.  56 (N.D. Cal.  1978)

G.

THE TRIBE IS NOT THE SAME AS THE ASSOCIATION

Appellees' arguments regarding the status of the Association are ambiguous. 

The Tribal Appellees state that: “. . .  and the private association created to hold the

communal lands. . .”  (Tribal Appellees' brief at page 8)  At other times, Appellees

argue that the Tribe and the Association are one and the same.  At other times, they

argue that the Association is the governing Board of the Tribe and the manager of the

land..  Yet at other times, they argue that the Association was not formed for any

government purpose.  There is no evidence that the Association was formed to be the

governing Board for the Tribe.  The Congress enacted the Act to establish a means for

managing the lands not claimed by the Indians and this land was to be become

community property.  The Association was that vehicle.  The Association is not an

Indian entity; it is an entity established by the government for a governmental

purpose, i.e. to own and manage the land that was not claimed by the Indians and
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became community lands.  This argument is extensively briefed at ER 515:21-518:15

and Appellants refer to and incorporate by reference that argument.

H.

TRIBAL APPELLEES CONSPIRED WITH APPELEE SALAZAR

The transfer of the community lands from Association to the United States to

be held in trust for the Tribal Appellees was an unlawful transfer.  The Congress did

not enact any legislation permitting or endorsing such  action.  The Watt stipulation

did not authorize any such transaction.  There was no authority for the transfer.  This

unlawful transfer was a sham transaction to accomplish a particular result: the

unbridled control over the community land by Tribal Appellees to do whatever they

chose to do on that land. 

The Association owned the community land by virtue of the 1958 Act.  It was

land not selected by Tribal Appellees or any other Table Mountain Indian.  For

twenty-five years, the Association owned and managed the community property as

well as the water and sanitation systems.  In 1980, the Tribe Appellees wanted to

acquire the community land and the other assets of the Association for development

purposes.  The Association had no way of selling or disposing of it absent

Congressional action or an order of the Court.   Tribal Appellees sued Appellee Watt

[Salazar].  After long negotiations, the parties entered into an agreement which

resulted in the Court ordering the Tribe to transfer the land to the government and the

government would hold the land in trust for the Tribe.  The problem is that the Tribe
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did not own the land and had no legal right to transfer the land to the government. 

The Association owned the land and legally still owns the land.   As beneficiaries to

the assets of the Association,  Appellants are entitled to an accounting of the status

of the land and a proportional share of any revenues generated by the land.

Tribal Appellees' argument regarding the venue conspiracy is most interesting. 

They argue the Plaintiffs' [Tribal Appellees] counsel's office was in Oakland and the

U.S. Attorney for the Northern District of California had experience in these type of

matters.  What they failed to state is the needed residency requirement.  They did not

allege that even one of the plaintiffs resided in the Northern District.  They argued in

footnote 8 that “a single Watt plaintiff residing anywhere in the Northern District

would appear to make that district a proper venue.”   That footnote is true but they did

not allege and could not name even one plaintiff who resided in the Northern District. 

Why?  All of the Tribal Appellees live or lived at Table Mountain Rancheria.  If they

did not reside at Table Mountain Rancheria, how did they get selected to get land at

Table Mountain Rancheria?  This is a dilemma that all Appellees refused to answer

or address.

///

///

///

///

///
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I.

§1983/BIVENS CAUSE OF ACTION IS AVAILABLE 

TO INDIVIDUAL INDIANS

“As for the individual members of the Tribe, while we have

suggested that some treaty-based rights might be cognizable on behalf of

a tribe's members under section 1983, see United States v. Washington,

813 F.2d 1020, 1023 (9th Cir. 1987), we have noted that the hallmark for

determining the scope of section 1983 coverage is whether the right

asserted "is one `that protects the individual against government

intrusion,'" Hoopa Valley Tribe v. Nevins, 881 F.2d 657, 662 (9th Cir.

1989) (quoting White Mountain Apache Tribe v. Williams, 810 F.2d 844,

848 (9th Cir. 1987)). In Hoopa Valley, for instance, we held that section

1983 could not be used to enforce a collective right to tribal

self-government.” Skokomish Indian Tribe v. U.S., 410 F.3d 506, 515

(9th Cir. 2005)

 

On the other hand, individual Indians may assert their rights under §1983 and/or

Bivens when there has been a deprivation of their individual rights.  

J.

LEAVE TO AMEND WAS WRONGLY DENIED

Although the holding in Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007)

modified  Conley v. Gibson, 355 U.S. 41 (1957) and heightened the pleading

standards,  the Court did not eliminate certain basic elements and standards.  “Rule

15(a) empowers the court to freely grant leave to amend when there is no "undue

delay, bad faith[,] dilatory motive on the part of the movant, ... undue prejudice to the

opposing party by virtue of ... the amendment, [or] futility of the amendment.” 
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Pacific Industries v. States Insurance Amer. Co. (No. 2:11-cv-00346-MCE-JFM.

(E.D.Cal. 8-1-2012) page 12)

 Initially Rule 12(b)(6) motions to dismiss are generally a disfavored means of

disposing of a case. Broam v.  Bogan, 320 F.3d 1023 (9th Cir.  2003)  “When

considering a 12(b)(6) motion, a court must accept all of the plaintiff's factual

allegations as true and resolve all ambiguities or doubts regarding the sufficiency of

the complaint in the plaintiff's favor.”  Fernandez–Montes v. Allied Pilots Ass'n.,

987 F.2d 278, 184 (5th Cir. 1993).  In the case at bar, the District Court resolved any

ambiguity it observed in favor of Appellees and any doubts raised by the pleadings

were resolved against Appellants.  "[R]equests for leave [to amend] should be granted

with ̀ extreme liberality,. . .”. Moss v. U.S. Secret Serv., 572 F.3d 962, 972 (9th Cir.

2009).

When addressing Appellants' pleadings, both the Court and Appellees state that

Appellants had filed three complaints.  Although there were three complaints filed,

the original complaint and the first amended complaint, by stipulation, are basically

the same with the exception of some additional Appellants; the substance of the

allegations are the same.  After the Court granted Appellees' Motion to Dismiss the

First Amended Complaint, the Court mistakenly stated that Appellant had had two

chances and would be given only one more.  In fact, Appellants' had filed two

complaints that were the same except that the First Amended complaint merely added
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a  number of Appellants; Appellants had only one “bite at the apple” not two at that

time.

Unfortunately, the Court viewed the allegations in a light most favorable to

Appellees not Appellants.  Appellants should have been granted leave to amend at

that point in time.

Complaints that advance novel legal arguments can only be assessed after the

parties have had an opportunity to develop the facts.  (See Mc Gary v.  City of

Portland, 186 F.3d 1259, 1230 (9th Cir.  2004) In the case at bar, Appellants allege

facts that had not been a part of any prior actions and allege a completely new and

novel theory of liability as to both the Tribal Appellees and Appellee Salazar.  The

Court did not give Appellants an adequate opportunity to explore and develop the

new and novel facts and/or legal theories.  The Court called the First Amended

Complaint unintelligible.  As to the Second Amended Complaint, the Court again

called the new fact conclusory and did not consider them adequately.

This action and this appeal raise issues that have never been raised by an Indian

claimant in this court or any district court in the Ninth Circuit.

///

///

///

///
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VI.

CONCLUSION

Based on the foregoing, Appellant prays the Court reverse the judgment of the

District Court and remand to the District Court permitting Appellants leave to file a

Third Amended Complaint.

Dated:   August 28, 2012                      /s/ Richard Hamlish          

Richard Hamlish

Attorney for Appellant
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