
·.~r -<

2012-5073

United States Court ofAppeals for the Federal Circuit

Jerry McGuire,

Plaintiff-Appellant,

v

United States,

Defendant-Appellee.

Appeal from the United States Court of Federal Claims in case
no. 09-CV-380, Senior Judge Bohdan A. Futey.

Plaintiff-Appellant's Opening Appeal Brief CORRECTED

David A. Domina, #11043
DOMINALAW Group pc ~o

2425 S. 144th Street
Omaha, NE 68144
402-493-4100
ddomina@dominalaw.com
Plaintiff's Lawyer

/J.ST~tif~?A'¥E:~l?FO
. "RCUIT

MAY t: 92012

JAN HORBALY
CLERK

Case: 12-5073     Document: 16     Page: 1     Filed: 05/24/2012



Certificate of Interest

Pursuant to Federal Circuit Rule 47.4(a)(l) and Federal Rule ofAppellate

Procedure 26.1, counsel for Appellant Jerry McGuire, certifies the following:

1. The full name of every party represented by me is:
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Statement of Related Cases: Other Appeals In This Civil Action-

This case was the subject of a decision of the U S Court ofAppeals for the

Ninth Circuit, where a jurisdictional issue was decided and the case was ordered

transferred to the Court ofFederal Claims.

McGuire v. United States, 550 F3d 903,909 (9th Cif 2008)(9th Cif No. 06

15812).

Date ofDecision: December 24, 2008

Composition ofPanel: Sidney R Thomas and A S Bybee, Cifcuit Judges

Frederic Block, District Judge (E D NY)
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Appellate Jurisdictional Statement

1. This Court of Federal Claims' subject matter jurisdiction was

determined by the United States Court ofAppeals for the Ninth Circuit in McGuire

v. United States, 550F3d 903, 909 (9th Cir 2008). Jerry McGuire, an Arizona

alfalfa farmer, initiated this lawsuit in Bankruptcy Court after he was denied access

to half his Colorado River Indian Tribes ("CRIT") lease by removal of a bridge

and refusal to give McGuire a permit to repair the bridge or replace it. Without the

bridge, McGuire could not farm his lease. The Bureau of Indian Affairs controls

CRIT leases under a series of complex regulations. 25 CFR SubCh H, Subparts

. 159,162,169-171.

2. Bankruptcy jurisdiction existed pursuant to 28 USC § 1334(b). The

Ninth Circuit held the case was properly filed in bankruptcy court, but should have

transferred to the United States Court of Federal Claims for adjudication under 28

USC § 1491 (Tucker Act). The Ninth Circuit expressly held that "McGuire's suit is

ripe for adjudication." McGuire v. United States, 550 F3d 903, 909 (9th Cir 2008).

This Court recognized the Ninth Circuit's resolution in its Order on Defendant's

Motion for Summary Judgment. (A66)

3. After transfer by the Ninth Circuit, the United States Court of Federal

Claims tried the underlying case on September 13-15,2011, in Phoenix, Arizona.

McGuire v. United States, 1:09-cv-00380 L. Hon. Bohdan A. Futey issued his

2
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Opinion and Order on this case on February 22, 2012. (A2~23) On March 13,

2012, the, Plaintiff-Appellant timely appealed the United States Court of Federal

Claims decision, pursuant to FRAP 4(a)(1)(B). (A259) This Court has jurisdiction

pursuant to 28 USC § 1295. McGuire appeals the trial court's fmal judgment

which failed to award McGuire damages and disposed of all claims, issues and

parties.

Issues Presented for Review

Issue 1: Did the trial court err when it held McGuire failed to prove he

owned a cognizable property interest in access to his CRIT farm lease, and refused

to award compensation for BIA's regulatory taking of a bridge it did not replace,

an essential bridge over a canal separating his lease from the public road?

Issue 2: Did the trial court err when it held McGuire failed to prove he

owned a cognizable property interest in his right to replace the bridge removed by

BIA because the bridge was essential for access to his CRIT farm lease?

Statement of the Case

4. Nature of Case. McGuire asserts the United States, through the

Bureau of Indian Affairs (BIA), took property interests when it (a) ordered removal

of a bridge providing primary access from a public road to one-half of McGuire's

lease, (b) refused to issue authorization for McGuire to repair or replace the bridge,

and (c) deprived McGuire of effective access to his fann on terms making it

3
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commercially reasonable to continue the operation. The farm is shown in an aerial

photo at PX49. McGuire contends that:

4.1 A regulatory taking occurred when, for public safety reasons,

the bridge was removed, disrupting McGuire's access.

4.2 This regulatory taking continued and became permanent and

problematic when BIA refused to allow McGuire to put in a new bridge.

The taking thwarted McGuire's investment backed expectations as a lessee.

4.3 By enforcing regulations requiring a bridge building permit

and providing no method to comply with the regulations, BIA took

McGuire's farm away from him because he could not gain access or

operate on economically viable bases.

5. The United States denies a taking occurred and, if one did occur,

disputes McGuire's damages. But it cannot avoid these proven facts. McGuire a)

had, and had taken from him, reasonable access to his farm's north side, b) had a

right to replace the access but was denied the opportunity to do so, and c) could not

meet his investment backed expectations for his lease without access to the farm's

north side. McGuire proved these points, and his damages, by a preponderance of

evidence. No claim for a categorical taking is presented on this appeal.

6. Course of Proceedings. This case originated in the Bankruptcy

Court for the District of Arizona. McGuire was forced to seek bankruptcy

4
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protection when he was put out of business due to inability to access his leased

farm, and resultant impossibility to continuing farming operations. His lease was

lost when McGuire was denied access to half his property. The denial of access

occurred when the BIA took out the bridge providing access, and stripped away

McGuire's access (including access over the existing bridge), and refused to allow

him to replace the bridge. The Bankruptcy Court tried the case on reference from

the District Court. It recommended judgment for McGuire after trial. But, the

District Court declined to follow the recommendation, holding the Court ofFederal

Claims, and not the Bankruptcy Court, had subject matter jurisdiction. The US

District Court in Arizona dismissed the case in an unpublished opinion.

7. McGuire appealed to the Ninth Circuit. The Court of Appeals held

for McGuire, concluding his case was properly filed in Bankruptcy Court, but

should have been transferred from there to the Court of Federal Claims for trial. It

remanded with directions that this transfer occur. McGuire v. United States, 550

F3d 903, 909 (9th Cir 2008). The Ninth Circuit's decision came in the eighth year

of this case's life in court. After transfer, the Court of Federal Claims assigned

Case No.1 :09-cv-00380 L. Trial came in the eleventh year ofMcGuire's efforts.

8. Disposition Below. Trial was held September 13-15, 2011, in

Phoenix. Judge Futey issued his judgment on February 22, 2012. (AI) The final

judgment dismissed all McGuire's claims, refused to award damages, and disposed

5
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of all claims, issues, and parties in the case. The appealed judgment is final in all

respects. Judge Futey's decision is not published.

Statement of Facts

9. The McGuire Lease & Related History Jerry McGuire's lease

(PXl) vested property rights for a tenn of ten (10) years, in 1,355.79 acres of

Colorado River Indian Tribe ("CRIT") land. The lease (PXl, ,-rl, stating the lease

includes "the present existing roads" and all "rights-of-way.") The US Department

of Interior's Bureau of Indian Affairs administered the lease for CRIT. BIA's

Parker AZ Agency Superintendent was Alan Anspach. His actions are at issue. For

five years, McGuire's farming was successful, but Anspach did not like him,

perhaps due to McGuire's work on a producer's budget committee. (AI85, 448:2-

450:13; A118-119, 98:17-103:12) McGuire was a well-respected member of the

farming community at Parker, AZ. (pX47, Sprawls 55:25-57:7)

10. The lease entitled McGuire, as lessee, to use all existing rights-of-way

(PXl, ,-r 17) and have reasonable ingress and egress for commercial use of the lease

for irrigation farming (PX1,,-r 17) This included access for large farming

implements and semi-trailer trucks. The access does not include use of "levee

roads" along the Colorado River; they are not included in the lease and are private

CRIT property. (AI74, 403:16-404:14) McGuire leased the land to produce

irrigated alfalfa hay, a perennial crop. (AI09-110, 62:20-67:3, AI31-140, 151:3

6
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187: 14) The plan was to replace crop with a new seeding at least once during the

ten year lease. McGuire's lease is worthless without irrigation water. (AI73,

400:7-16)

11. McGuire's lease lies in a contiguous tract, though dissected by

Mohave Road aild a main irrigation canal, lateral 19R, on the north side of Mohave

Road. This canal, described as having a water surface of 24 feet, a depth of 12

feet, and sitting in a lined, u-shaped structure, is banked on each side (A171-172,

391:5-397:7) Driving on the canal banks is an act of trespass and is prohibited by

the United States (AI72-173, 397:8-400:2; A198, 502:1-17) No exceptions to the

trespassing prohibition exist. (AI72-173, 397:8-400:2) The no-trespass rule

protects the canal system, which cannot be entered, nor can it have objects placed

into it. (AI73, 400: 17-401: 15)

12. McGuire was never accused of noncompliance with his lease until he

stopped paying rents because he had no access to the north side of his farm. There

is proofofms compliance. (AI17, 97:5-25)

13. McGuire's 1,355.76-acre lease is believed to be the largest contiguous

CRIT farm in a single lease which is not served by direct access over lateral 19R

on a BIA-constructed bridge at the farm's actual location. All 85,000 acres in the

irrigation project are on CRIT land. (A201, 515:22-516:1) With the exception of

7
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the McGuire property, no other farm is without its own direct access from Mohave

Road across the irrigation canal and onto the leased property. (ld.)

14. Located between Brown Road or the FFA Bridge and 10th Avenue, the

lease was served primarily by a wooden bridge at 8th Avenue (A101, 35:2-9; A195,

487:8-488:24) The 8th Avenue Bridge was the primary access to the McGuire

lease. It has been in place since at least the 1960s. (A101, 35:2-7; 67:9-68:6; A195,

487:8-488:24; A226, 614:5-17) This map illustrates:

J. '\

'.,~~!l;~'~"~'r"~; .'
'x'

15. McGuire's Case McGuire proved his case and all elements of it.

First, his leasehold property interest in ingress and egress was set out in his lease.

(PX1, <JI 17) Second, McGuire had a right to replace the 8th Avenue Bridge in order

8
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to maintain access. This contractual right was also part of his lease. (PX1," 9 &

10; PX 24, 25 CFR § 171.9) He sought to exercise these rights. (PX23, 28, 29, 30,

34). Third, BIA denied McGuire these rights. (PX21, 22, 24) He lost his lease as a

result. (pX25, 27, 36, 39, 41, 42) Fourth, McGuire tried repeatedly to replace the

bridge. (AlII, 72:2-78-24; PX18-24, 34) He submitted a drawing. He met six (6)

- twenty (20) times with Hinkins, BIA's engineer, who knew McGuire was

looking for his help. (A184-187, 446:4-458:7) Fifth, his access was taken for a

public purpose, Le., safety. (PX21, 22, 24, letters informing McGuire the bridge

would be taken for safety reasons) The bridge was not replaced for similar safety

reasons. (Id.; PX20, 22 & 24) BIA correspondence further proves this. (PX25-40)

Finally, there was no legally permissible and no physically possible alternative

access to the north side of McGuire's farm. Other routes required illegal trespass

and unsafe travel. (A171-l73, 391:5-400:2; A174, 403:16-404:14; A180, 427:4-6;

A208, 541:4-542:18)

16. McGuire could not achieve economies of scale to permit operations to

continue when he could raise a crop on only half the land, while being required to

pay the expenses on all of it, including crop cover and input costs. (PX3, 42;

DX27; A139-140, 184:15-186-18; A153, 239:5-240:15, A157-158, 257:9-258:9)

Allen did not contest loss of economies of scale, but chose to say McGuire's lease

9
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was a poor investment. McGuire prospered before the bridge was taken. (Al15,

86:9-87:22)

17. Only the 8th Avenue Bridge permitted modem farming implements

and double-trailer semi tractors and trucks to enter and exit the property safely and

dependably. The other two (2) arguable access points at the 10th Ave and FFA

bridges were a) legally impermissible for McGuire due to trespass rules!, and b)

physically impossible due to physical dimensions and turning radiuses. The US's

expert conceded these points on cross-examination. (e.g., A208, 541 :4-542: 18)

Driving on the canal}:)anks is unlawful trespass. So is driving on the levee road as

some ofthem at least are posted No Trespassing. (AI80, 427:4-6).

18. McGuire owned the Bridge. CRIT did not assert that it owned the

Bridge (PX18, 19). BIA disclaimed it. (PX20). The applicable regulation, 25 CFR

§ 162.9, provides that improvements including bridge become the property of

CRlT unless disclaimed. If disclaimed improvements are the tenant's property.

McGuire was told by BIA the bridge was his. (A201, 513:20-514:13: A252,

837:6-11; A, PX17) The bridge was apparently built by a prior tenant and became

either CRIT's or McGuire's by virtue of § 162.9 or McGuire's under his lease.

1 See 18 USC § 13(a) assimilating state laws for crimes not defined by federal law
and occurring on federal land, including the crime of trespass. Arizona's
trespass statutes, see Az Rev Stat § 13-1504 (criminal trespass 2nd degree); § 13
1513 defining criminal trespass in the 2nd degree.

10
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(PXl, lease- ~~l, 9, 10) Without question, McGuire had a right to repair, or

replace, the bridge. (PX21, 24 & 44) BIA and the appeals tribunal told him so.

(PX44) No witness testified otherwise. Replacement or repair was a right, not a

privilege. What is more, BIA told McGuire he could replace it. (PX20, 21,22)

McGuire claimed the bridge and no one denied it was his. (pX26, 28 p3, 30, 32,

34) A most knowledgeable witness established this with care. (pX28, p3; PX48)

Despite owning the bridge, BIA could order it taken out for safety reasons, but this

gave rise to a right to replace the structure. BIA thwarted McGuire's replacement

efforts.

19. McGuire's Trial. Trial produced testimony from these nine (9)

witnesses, two (2) of whom appeared only through prior testimony, and

engendered no surprises. Jerry McGuire's case was retried on September 13-15,

2011. The witnesses were:

Jerry McGuire, Plaintiff (AIOI-150) Ted Henry, ofBIA (AI62-180)

Tim Terkelsen CPA, JeffHinkins, BIA Engineer (AI80-

Plaintiffs CPA Expert (AI50-I58) 189)

Greg Sprawls Deposition ( PX47) Rodney McVey, Intermittent Acting

Area Farmer, former CRIT official BIA Agency Supt (AI 89-204)

Alan Anspach Neil Allen, Consulting Engineer

11
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(Prior Trial Testimony) (DX47) who tried to testify as an accountant

(A205-246)

Albert Trimels ofBIA (A246-253)

20. McGuire, McVey, and others knew the removed bridge was the

critical route to the farm's north side. It had been since McGuire was born, and

throughout his life. McGuire was raised as a child and young man within two miles

to the west of the lease. (AIOI-I08) McVey agreed it was the historical route to

the farm. (AI95; 487:8-488:24)

21. BrA Engineer Hinkins was aware of the types of bridges permitted

across the canal. He knew the 8th Ave Bridge was removed, and oversaw its forced

closure and removal. (AI81, 432:7-23); could not recall discussing concrete pipe

as a bridging method (AI83, 442:4-10), but he did talk with McGuire about the

bridge often. Id. Hinkins knew the design required minimal drawings and would

work. He knew McGuire wanted his help and that his purpose, as Project

Engineer, was to be helpful. (AI84, 446:4-447:8; AI87-188, 455:2-459:21)

Hinkins admitted the Parker BIA Agency did not have a permit form or process

and he knew McGuire gave him enough information for the bridge proposal to be

processed: McGuire requested permission to build a bridge consisting of two 8 foot

long tubes, a concrete headwall, earthen overlay and filler, and rails, all built to
12
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match the BIA bridge downstream at IOth Ave. McGuire submitted this much

orally as Hinkens admitted (AI84-188, 446:1-459:21), and in writing, which

McGuire recalls. (AIII-I13, 72:2-78:24) The Ninth Circuit found this submission

by McGuire was made.

22. McGuire had a right under his lease (PXI), and the BIA's regulations,

(PX24, 31; PX 44, 25 CFR § 171.9 [in effect then, not now]), to repair or replace

the bridge. He was given no notice of specific deficits, no opportunity to repair,

and not permitted to replace the bridge. (All 1-113, 72:2-78:24, Al 13-115, 79:13-

86:4) This right was commercially logical to make the lease workable because a)

the 10-year term was needed for the lease to be economically viable, b) BIA and

CRIT disclaimed bridge maintenance duties which befell the tenant under the

lease, and c) the conceptual inducement to lease one farm, not two, separated by a

road but necessarily farmed as a unit for at least ten (10) years was so basic the

land would not be split even after the bridge was removed because CRIT knew the

land would not be leasable except as a unit.

23. When McGuire could not get access to the north half of his lease, he

tried to mitigate damages by negotiating a new lease, or splitting the parcel and

reducing rents. BIA and CRIT refused. (AI 15-116, 89:18-92:22; A131-134,

151 :3-164:6) McGuire fought to save his lease and build a new bridge. He filed a

suit and gave an affidavit more than a decade ago that is absolutely consistent with

13
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his testimony at the first trial of this case, and again at trial in September, 2011.

(PX23, AI25-128, 128:9-139:14)

24. McGuire had economic expectations based on reasonable awareness

of alfalfa farming costs, yields, and values. He acquired, and invested, in the lease

based on a ten (10)-year recoupment plan. His reasonable expectation was to raise

alfalfa on all acres for all ten (10) years. Had the lease not been inversely taken

from him, he would have realized his investment expectations. (AI34-140, 165:1 

187: 14)

The 8th Ave Bridge Was Indispensible; No Viable Alternate Route Existed

25. The Government's defense was about alternate access routes, not

McGuire's right to rebuild. Much of the trial was devoted to questions about

ingress and egress for McGuire's acres on the north side of Mohave Road. The

north half of the lease was accessed by the 8th Avenue Bridge, a wooden structure

that McGuire was told he owned, since CRIT did not assert ownership (PXI7) and

the lease (PX1) recites it is not property of the BIA, and BIA's letters renounce it.

(PXI7, 20) The lease gives improvements to CRIT at the end of the lease. The

Regulations in effect at the time declared all improvements to be CRIT property;

these improvements were all leased to McGuire. 25 CFR §162.9; PXl, ~1.

McGuire either owned the bridge because BIA disclaimed it and CRIT did not

14
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claim it under §162.9, or McGuire leased the bridge under PXl. In either instance,

he had a property right in the bridge and in access across it.

26. McGuire identified the 8th Avenue Bridge as indispensible to the

lease. (67:9-68:9) Many witnesses acknowledged the importance of the 8th

Avenue Bridge to the McGuire lease. None denied its importance. (AI 10, 67:9-

68:6; A195, 487:8-488:24; A226, 614:5-17; DX47, 106:3-6)

27. There was not a viable alternative route over a typical canal bridge

like those at the FFA Farm or at 10th Ave. The 8th Ave wooden bridge was not

typical. (A232, 757:23-758:10) The typical bridges did not lead to legal access;

they just gave a passage to different land than McGuire's lease, which could be

reached only by trespassing. (A232, 758: 11-21; A233, 759:7-15; Al 08,427:4-6)

28. BIA's position is that McGuire could have accessed his lease from

either the 10th Avenue Bridge to the west or the FFA Bridge to the north. But, they

are wrong for two (2) fundamental reasons detailed below. First, only canal bank

access existed from either bridge to the McGuire parcel. Driving on the canal bank

is illegal trespass. (AI72-173, 397:4-400:2 & AI74-l75, 406:11-409:4 A180,

427:4-6; Al05, 48:5-25; A192, 476:25-477:9i Second, the canal banks are not

built to support repeated hay traffic. (AI87, 458:4-459:20) They are fragile and

driving on them compromises or risks compromise to the canal lining. (AI71-172,

2 See, http://www.azda.gov/act/Yuma%20booklet.pdffor an explanation.
15
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391 :5-397:2) In addition, the canal banks were attempted without success. The

failed effort was so bad McGuire photographed it (PX2) and described it in his

testimony. (A119-123, 103:13-120:24) In short, the 10th Avenue Bridge, like the

FFA Bridge, did not lead to McGuire's property. This leaves only the levee roads

as an option, and McGuire had no right to use those either. Even if useable at all,

government witness Allen admitted the roads were difficult to pass and would

require truck traffic at a nominal speed. (DX38, p 210)

29. This situation may persist because McGuire's lease presents a unique

circumstance in the CRIT irrigation project. The lease is one of the ten (10) largest

, farms owned by CRIT (A147, 216:7-217:6) It is the only large farm that is not

served by a bridge which passes directly from Mohave Road, to the farm itself

(A176, 411 :8-18) The bridges are placed at intervals. The north side of the

McGuire lease, separated from access to the road by the canal, is not served by a

BIA crossing over the canal. ld.

30. McGuire relied upon the provisions of his lease when he signed it,

promised to pay a quarter ofa million dollars a year, approximately, in annual rent,

and made a major investment. He counted on and needed ingress to and egress

from the north side of his farm to make the property viable. McGuire needed to

farm for ten (10) years to get his investment back. He was induced to spend large

sums to prepare the farm for ten (10) years just as any farmer entering into the
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lease would have done. His lease had to be "bankable" with the Federal Fann

Credit System to be workable; this meant the lease needed the certainties of time

and access to assure use, productivity. and potential profitability. Too many dollars

had to be invested to make it realistic to operate the farm for fewer than 10 years.

31. McGuire could use his lease only for "cultivation and harvesting of

crops". (PX1, ~5) He invested more than $1.3 million to prepare the land for

farming. McGuire's only hope to recover his investment and earn a profit, while

paying approximately $250,000 in rents for the ground, was to hold the lease for

ten (10) years. His expenditures to improve the farm were predicated on a ten

(10)-year lease duration and access to both sides of the farm to pennit fanning to

occur and crops to be removed. (AlI5-116, 86:5-92:5)

32. McGuire had investment-backed expectations. Fulfillment required

the bridge to remain or be replaced. The government's action's character was to

remove a bridge. The bridge removal's economic impact destroyed McGuire's

investment which was distinctly dependent on the bridge. McGuire's expectations

for ingress and egress to his land were reasonable. Without ingress and egress, he

could neither till, nor harvest, nor exit to market the fruits of his labors. McGuire's

investment-backed expectations, and their reasonableness, were disregarded by

the trial court arbitrarily and lightly.
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33. McGuire's reasonable expectations were disrupted when he was not

permitted to repair the bridge or replace it, and it was taken. The government

suggests three (3) alternate routes to the north side of Mr. McGuire's farm: (1) 10th

Avenue bridge, (2) FFA Bridge, and (3) the levee road. None are truly viable.

The 10th Ave Bridge Does not Provide an Alternative Access Route

34. The government's expert engineer, Neil Allen, suggested a bridge

west-southwest of 8th Avenue, at 1oth Avenue, was a viable alternative to the

removed wooden Bridge. It was not for two (2) basic and several subordinate

reasons. First, the bridge did not lead to a road that could be used to get from its

terminus across the canal to McGuire's north property along the east side of the

farm or otherwise.3 Instead, the only viable theoretical route from the 1oth Avenue

Bridge to the McGuire property is across the top of the canal banle But, the canal

bank cannot be traveled. As noted above, driving on the canal bank: constitutes

criminal trespass against the United States.4

35. In addition to being legally impermissible, the 10th Avenue Bridge

does not provide a sufficient turning radius for a large machine to cross the bridge,

3 The 1Oth Avenue Bridge does lead to a levee road, but its lack of utility is
discussed infra.

4 See in 1, supra, and 18 USC § B(a) assimilating state laws for crimes not
defined by federal law and occurring on federal land.)
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reach the opposite side, and abruptly make a tum of equal to or greater than 90

degrees to the right to be in position to farm. (AI07-108, 57:5-58:24)

36. The only access from the FFA Bridge, or the 10th Avenue Bridge,

over to the McGuire property was to travel on top of the CRIT irrigation canal

bank on the north (farm) side of the canal. Travel on this location is not legally

permissible. It constitutes trespassing. (AI72-173, 397:4-400:2 & AI74-175,

406: 11-409:4; A192, 476:25-477:9; A232-233, 758:11-21; 759:7-15)

37. The defense denies a taking by contending McGuire could have

farmed by trespassing, Le., committing daily crimes, to gain ingress and egress

"needs on the north half of his lease. Mr. McVey conceded it is the BIA's duty to

promulgate regulations to govern irrigation systems. (A199, 503: 14-23) He

acknowledged that regulations, including the trespassing prohibition against

driving on canal banks, were enacted, the canal banks were posted to prohibit

trespassing, and no exceptions for farmers or others were granted. (Id.)

38. The United States adduced some proof that the trespassing prohibition

1S not enforced against farmers, but no proof farmers are exempt. Lack of

enforcement does not make something that is an illegal act, legal. It leaves the

actor in the twilight zone of the unaccused offender. BIA's Mr. Henry made it

clear enforcement would occur if the BIA thought conduct threatened the integrity

of the canal banks (AI72-173, 398:1-401:15) Defense witnesses conceded the
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canal banks, formed by caliche, are prone to disintegration, development of sink

holes, and are extremely slick and dangerous driving surfaces when wet (A234,

764:16-766:6; A187, 458:4-20; A169, 384:4-170)

39. Legal impermissibility and physical impossibility eradicate the 10th

Avenue Bridge as an acceptable alternative route. The 10th Avenue Bridge

provides no access to the McGuire ground except by trespassing on the canal bank.

Trespass is illegal. Access is not available if it is legally impermissible. Neil Allen,

the defense expert, conceded this fact. (A232, 758:11-21; A233, 759:7-15)

Physical impossibility is also present. No farm road exists from the 10th Avenue

Bridge eastward toward. the McGuire farm. This is shown at E38 (photo 19 p266

& photo 23 p268) (A228, 620:12-622:23; 766:7-767:7) Allen's testimony that the

farm road from the 1Oth Avenue Bridge eastward could be used is incorrect because

there is no such road. (Allen 620:12-622:23; A234-235, 766:7-767:7)

40. Initially, Allen said a farm road could be built from the 10th Avenue

Bridge to the McGuire property but on cross-examination he recanted because:

40.1 The bridge would have to cross 60-70 acres of land controlled

by the neighbor to the west. (A208, 539:10-540:5)

40.2 The neighbor to the west has no need for a road. (A233,

759: 16-761: 16)
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40.3 The neighbor to the west has no incentive to create the road,

lose land in production, and suffer ruts from trucks. (A233, 759:16-761: 16)

40.4 The neighbor to the west would have to build at least one (1),

and probably two (2), crossings over internal irrigation ditches, and suffer

the irrigation cost. (See DX38, photo 19 p266 & photo 23 p268)

40.5 The road would require an easement from CRIT; there is no

proof an easement is feasible.

40.6 Even if the road existed, the turning angle is over 90%, an

impossible turn. (DX38, fig. 2-5, p220) (Al08, 541 :22-542: 18)

41. The lOth Avenue Bridge is both legally impermissible and physically

impossible, as an alternative route for access to the north half of the McGuire farm.

The FFA Bridge Does not Provide an Alternative Access Route

42. The defense's second contention is that the FFA Bridge, located west

of McGuire's property, provided access. This is not correct. It, too, is legally

impermissible and physically impossible. First, as defense expert Neil Allen

admitted driving on top of the canal bank from the FFA Bridge is illegal trespass.

(A236, 773: 11~24) Second, there is no road from the FFA Bridge to the McGuire

property. See DX38, photos 35 & 36 p274. Third, Mr. Allen calculated extremely

tight turning radius for semi-trailer trucks, based on conditions in 2010 when he

was at the sight. (A236-237, 773:25-776:6)
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43. But, this site changed in the decade after McGuire left in 2000.

Formerly, a tree, a hole, and a completely different configuration existed, making

the turning radius as it existed then impossible, physically. DX38, photo 23 p268,

an aged photo, shows this tree. (AI06, 51 :25-53: 12) It is also legally impossible to

drive and to trespass on canal bank, between the FFA bridge and the McGuire

lease.

44. Allen also conceded his turning radius calculations assumed a) a truck

tractor without a sleeper unit for the driver, b) a sleeper is standard equipment for

hay trucks, .and c) the sleeper's presence changes the angle between the tractor and

the trailer, requiring a greater turning radius than he calculated.(A236-237, 773:25

776:6) Ted Henry describes the canal bank east of the FFA Bridge as fifty (50) feet

wide and a box-culvert bridge design at the FFA crossing. (A174-1 75, 405: 19

407:1) Typically, the canal depth was twelve (12) feet (A171, 391:19-393:19) The

widening was explained by McGuire (A106-107, 51:25-54:1)

45. Like the canal bank west of the 10th Avenue Bridge, the canal bank

east of the FFA Bridge is made with caliche, a substance that is slick, dangerous,

and prone to cave-ins and collapses and, therefore, especially dangerous as a

driving surface. (A233-234, 762:23-765:3) Read fairly, Allen, along with Henry,

concedes the FFA Bridge does not supply ingress or egress to the McGuire farm's

north side. (A174-175,406:11-409:4)
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The Levee Road Route Does not Provide an Alternative Access Route

46. The defense argues for a third alternate access-the levee roads.

These rocky surfaces work for construction vehicles, at slow speeds to deposit rip

rap on the river bank, and run parallel with the river bank. The levee roads were

put in by the Bureau ofReclamation to access the River bank for rip rap placement

and erosion control. (A136-137, 173:23-175:11)

47. The levee roads are not part of McGuire's lease and are not accesses

that go with his land. (A139, 184:5-14) They are posted "No Trespassing" at least

in some areas, and CRIT, their owner, tries to keep people off them. (A167,

377:22-378: 17)

48. The levee roads harbor lurking dangers as they are stuck in the brush,

near the river and from Mohave Road. Dangers include:

48.1 They are used by criminals. (A239, 784:13-785:3)

48.2 Large rocks, like one seen at trial. (A137, 176:14-177:24)

48.3 Brush that impinges into the roadway reducing potential travel

as shown in DX38, photo 25, p 269.

48.4 The levee road is used by CRIT and by the BIA, using extra

large, extra heavy-duty Alaska pipeline-style trucks. (AB7, 175:16-176:10;

A167,376:10-377:21)
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48.5 An estimated driving speed of 2 mph, and a 1.5 mile or greater

distance for hay trucks. (A210, 549:21-550-18; DX38, p 210)

49. All these factors make the levee roads physically impossible to use.

50. The levee roads belong to CRIT and are not public roads. There is no

right to use the levee roads retained, maintained, or obtained by McGuire under the

terms of his lease. (pX1 ~~ 1 & 17 referring to right of way) The record is devoid

of any evidence McGuire had any legal right to use any levee road nearby his farm.

There is evidence that driving on the levee roads constitutes trespass. ld. So, it

cannot be said the levee roads are either a legally permissible, or a physically

possible, alternative for ingress or egress to the north half of McGuire's farm.

The Defense Expert Testimony Failed to Make a Viable Defense

51. The government's case consisted of testimony from a handful of its

own employees, none of whom gave compelling testimony and each of whom

helped McGuire's case, and its expert witness, Neil Allen. Allen's testimony was

often helpful to McGuire as noted above. In addition to concessions he made,

Allen helped McGuire because his testimony suffered credulity flaws. This is

because Allen fundamentally misunderstood, or inappropriately assumed the

validity of, these basic points:

51.1 He wrongly assumed it was legally permissible to drive on the

canal bank.
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51.2 He wrongly assumed it possible to use the 1oth Avenue Bridge

and the FFA Bridge to get to the McGuire property.

51.3 He wrongly assumed McGuire's lease was not economically

viable for McGuire.

51.4 He wrongly assumed areas near the 1oth Ave and FFA bridges

could be altered to be accessible for turning trucks.

51.5 He erred as an engineer with mistakes including failure to

verifY legal descriptions, miscalculating acreages, miscalculating turning

radiuses, and failure to verify work of subordinates.

51.6 He disregarded the fact that McGuire's lease required a cover

crop, payment of water assessments, control of weeds, and other

maintenance with significant unavoidable annual costs and no return despite

specific lease provisions so requiring. See, PX1, ~~ 10, 21, 23, 29, 30, 33.

(A219-220, 586:6-588:16)

51.7 He assumed incorrectly that capital expenditures could be made

to facilitate turning radiuses at the FFA Bridge and the 10th Ave bridge but

ignored the fact they could not be made without a) CRIT approval, b) BIA

approval, c) approval of the lessee farmer who was not Mr. McGuire, and d)

BIA would not approve replacement of the 8th Ave bridge so there was no

reason to suspect it would approve other changes. (A246, 811 :5-812: 11)
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51.8 He assumed without foundation that commercial truckers

would accept small pay increases for the frustration of dealing with Allen's

proposals for access to the McGuire land, instead of taking other jobs

allowing one-day trips to and from Chino, CA, dairies. (A237, 775:12-21)

51.9 He suggested a new hay stack yard location that would have

been surrounded by irrigation water from canals on all four (4) sides. (A240,

787:7-788:20; PX50)

51.10He ignored risks of sinkholes, slick driving surfaces, and the

problems of maintenance of caliche road surfaces and canal banks when

suggesting his alternate routes. (A234, 764:16-21)

51.11 He was not aware of historical limitations on McGuire's

remedies at the FFA Bridge site (tree and large hole, and much narrower

levee surface) and the 8th Ave Bridge (turning radius, end of culvert, on

fann irrigation ditch) and the levee roads (private, no access in lease, rocks,

holes, & dangers, & CRIT restrictions on use). (A240, 787:7-788:20)

51.12 He assumed a tractor trailer configuration involving a snub

nose tractor and no sleeper compartment, neither of which are used in hay

trucks and both of which diminish turning radius making Allen's

calculations impossible. (A236-237, 773:25-775:11)

26

Case: 12-5073     Document: 16     Page: 32     Filed: 05/24/2012



51.13 He erred at misunderstanding McGuire's bankruptcy court

schedules and gave testimony as an engineer who allowed himself to be

twisted into a pretzeled economics witness role. (A222-223, 596: 17-601: 17)

52. When the north side of the lease became impossible to farm because

the 8th Avenue access was gone, McGuire had to wind down the farm. He could

not pay nonproductive cover-crop costs, water costs, and rents while only fanning

half the land. Economics of scale made this impossible. McGuire and his

accountant testified the lease became a liability when all costs were required for

both sides of the parcel, but only the south half could produce crop (A139-140,

184:15-186:18; A153, 239:5-240:15) The lease, PX1, is a single lease for 1355.76

acres; CRIT would not sever the lease, though McGuire tried. (PX26) Allen

mistakenly assumed the lease could be split or other arrangements made. He did

not know McGuire tried this, without success. (PX26)

53. The strong, unrebutted evidence is that McGuire was forced into

bankruptcy because he lost access to his land and could not farm it on a

commercially-reasonable basis.5 McGuire proved his case.

5 This case is not like Smith v. U S, 19 F3d 39 (Fed Cir 1994), where two
conflicting versions of the facts relevant to the taking were presented. The
factual conflict here is about damages, with minor skirmishes but not real
clashes, about alternate access. Government witnesses hypothesized alternate
routes but concede they are legally impermissible, and generally also physically
impossible.
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McGuire's Property Interests & a Regulatory Taking Were Proven

54. Mr. McGuire owned interests in property, which were taken by

BIA's refusal to permit 8th Ave Bridge reconstruction. He lost his ten (lO)-year

CRlT lease (PX1); access to the lease, and deductive analysis, the 8th Avenue

bridge and the right to replace or repair it. McGuire either owned the bridge under

the lease or he owned a leasehold interest in it as a CRlT asset. 25 CFR § 162.9.

Either his ownership, or his leasehold interest, was taken by refusal to allow

McGuire to rebuild. McGuire contends the right to rebuild and to access were

taken. He does not contend he was entitled to keep an unsafe bridge in place.

55. BIA's acting superintendent McVey told McGuire the Bridge was his

property. (AlII, 71:7-14) McVey did not recall, but did not deny, the

conversation and said he thinks there may have been discussions about the bridge

(A195, 487:8-488:8) BIA officials were clear that the bridge was not owned by it

(A201, 513:20-514:13; A252, 837:6-11) CRlT denied it owned the bridge (PX 18

& 19) There is only one remaining possible owner-the tenant who became

successor owner. McGuire never disputed his obligation to repair or replace the

bridge if it became unsafe, and he never disputed it required either repair or

replacement (AI14-115, 84:19-86:4) He asserted he was never given the chance to

do so (AI29, 145: 15-23)
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56. In addition -to the value of the lease and the actual bridge, (AI23,

120:11-121:8; A183, 441:15-20), McGuire lost the means of ingress and egress

which existed at the outset of the lease and which were vested rights and interests

under the tenns of the lease, and he could not fann his lease. (See PX1, ~~ 1 & 17)

McGuire had a right to repair or replace the bridge. He tried to do so. His effort

was not honored. While Mr. Hinkins denied McGuire ever turned anything in to

him, he acknowledged McGuire did talk with him six (6)-to twenty (20) times

about the bridge (AI81, 432:17-433:1), and there were drawings, including some

presented by Hinkins in at least at one (1) of their discussions. (AI81, 433:2-5).

McGuire was clear. He drew a proposed structure using two 8-foot culverts, a

concrete facing, and a configuration like the one actually used when the 8th

Avenue bridge was replaced in 2002. (ABl, 151:3-21; A184-185 446:22-448:1)

His proposal was also on display and in use at the 1Oth Ave Bridge at the time.

(PX2 38, photos)

57. McGuire's proposal for the concrete pIpe and concrete headwall

structure was satisfactory to the BIA. In fact, in addition to actually being used as

the replacement structure, a similar design was used at several locations along the

CRIT irrigation canals (A252, 837:12-20) McGuire's proposed solution was one

(1) of two (2) in widespread use with the BIA on the CRIT irrigation project

(A252, 837:12-20)
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58. The United States-took McGuire's property and property interests by

affirmative acts, though not by physical occupation of his land. BIA did remove

McGuire's 8th Avenue bridge (AI85-186, 450:16-453:22) It was long established

and the sole access to the north half of the McGuire lease. ( A177, 417:7-9)

59. McGuire had a right, as lessee, to replace the bridge; regulations

provide for this right, too. (PX20-22; 25 PX44 citing 25 CFR § 171.9) But BIA

refused to act, supplied no form, declined to help, and forced McGuire off his land.

It acted by refusing to act, in its regulatory capacity.

The United States' Action and Inaction Constitute a Regulatory Taking.

60. The United States' decision to remove the bridge because it was

unsafe triggered McGuire's right under regulations and his right coupled with his

duty under the lease to replace the bridge. Had he been given notice of a repair

option, he would have been similarly responsible for repairs (Lease PXl, ~ 1;

PX44, 25 CFR § 171.9) The most relevant portion of the one (I)-page Code of

Federal Regulations (PX44) requires that the irrigation project supply access, and

allows necessary additional structures to be built or replaced, to permit irrigated

crop farming to occur.6 The lease also contains provisions for replacement of

improvements. (PXl, ~~2 & 17)

6 See the Reg at PX44. It is cited in many exhibits (including the Anspach
McGuire correspondence and his tribal court lawsuit. PX22, 23, 31-35)
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61. McGuire never received BIA -approval to replace the bridge. Despite

his efforts through a series of meetings and one (1) written submission which the

Ninth Circuit Court of Appeals found was made, BIA acted as though McGuire

could not rebuild the bridge until he filled out an application for a permit. But, the

CRlT agency had no application form (AI82-183, 438:19-439:11) BIA made up a

form in 2002, after McGuire's lease was terminated, (DX46) to accommodate the

subsequent tenant's authorization to replace the bridge. (A112, 74:20-75:7)

Insofar as the BIA officials, who testified at trial know, McGuire's lease is the only

instance where questions about a permit came up. (AI84, 445:1-446:3; DX47,

, 86:10-87:5)

62. The BIA took a bridge which it refused to allow to be replaced as was

the tenant's right, and it took the tenant's essential access. It did so for public

safety reasons (pX20-22 & 24; DX47, 80:17-81:3; A180-181, 430:15-431:2) BIA

denied McGuire's reasonable request to replace the bridge, but allowed his

successor lessee to do so. (Id.) McGuire was unable to access his land to farm

after this occurred. (AI32, 157:7-22; PX20, 23,28,29-39 & 41) McGuire lost his

lease, and his reasonable, lease-based, investment- backed expectation for access to

farm for a decade.

63. McGuire's lease was beneficial to him, he was current with all his

financial obligations, and was accumulating equipment and farming successfully
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during the first half of the lease. (AIlS, 86:9-87:2-2) McGuire was a well

respected member of the farming community at Parker, AZ. (PX47, Sprawls

55:25-57:7) McGuire paid his bills, reduced his debt, accumulated equipment, and

pleased his bankers. He was credit worthy and well regarded.

Summary of Argument

64. McGuire had a cognizable property right in access to the lands leased

from the CRlT and in his right to repair the 8th Avenue Bridge. The Government

committed a taking when the BIA removed the 8th Avenue Bridge and refused to

allow McGuire to exercise his right to replace the 8th Avenue Bridge, which was

,essential for access. The court below incorrectly applied law regarding permits

when determining McGuire's claims. Unlike the cases incorrectly relied upon,

McGuire had a cognizable property interest in the underlying property and that

interest cannot be taken without awarding just compensation.

65. McGuire had a cognizable property interest to repair or replace the 8th

Avenue Bridge. The United States government committed a taking when the BIA

prevented McGuire from exercising his right to repair or replace the 8th Avenue

Bridge, which was essential for access. McGuire's lease and farm were lost

because he was denied access and deprived of the right to re-bridge the canal. The

Fifth Amendment demands just compensation for McGuire.
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66. Removal of the 8th Avenue Bridge and denial of McGuire's right to

re-bridge the canal left McGuire with no legally permissible alternative access

routes to his leased property. Travel along the canal roads is legally impermissible

trespass and factually impossible. The 8th Avenue Bridge provided essential access

to McGuire's fields. The United States took that right of access and denied

McGuire's right to repair the 8th Avenue Bridge when they removed the bridge and

denied McGuire's attempts to replace the bridge. McGuire had a cognizable

property interest in access to his leased farmland and in his right to repair the

bridge, and the Fifth Amendment provides just compensation for the taking from

.him.

Standard of Review

67. The trial court's findings of fact are reviewed under the clear error

standard, while its legal holdings are reviewed de novo. Bell BCl Co v. US, 570

F3d 1337, 1340 (Fed Cir 2009). The trial court's legal conclusions are reviewed

without deference. Pac Gas & Elec Co v. US, 668 F3d 1346, 1350 (Fed Cir 2012).

When reviewing factual conclusions under the clear error standard, "a reviewing

court must ask whether, 'on the entire evidence,' it is 'left with the definite and

frrm conviction that a mistake has been committed.''' Easley v. Cromartie, 532

US 234, 242, 121 S Ct 1452, 1458 (2001).
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68. Here the questions of ownership and taking are perceived by McGuire

as legal, invoking this Court's duty to review the record without deference to the

judgment rendered below.

Argument

I. A Lessee of Indian Land Managed by BIA Whose Lease Provides for
Access Across Existing Roads and Structures Has A Cognizable
Property Interest in Access; This Interest Cannot be Taken for
Public Purposes Without Just Compensation.

69. The trial court erred when it held McGuire failed to prove he owned

a cognizable property interest in access to his CRIT farm lease, and refused to

award compensation for BIA's regulatory taking of a bridge it did not replace, an

essential bridge over a canal separating his lease from the public road. Without

access, the farm could not have been leased as a farm, and after access was denied

to him, McGuire was left with a lease requiring annual payments of about

$250,000 / year and a fann he could not operate economically. McGuire needed

big equipment ... large implements and tractor-trailer rigs ... to farm profitably.

Without the removed access, he was relegated to pickup trucks and gooseneck

trailers... tools for hobby fanners perhaps, but not for farmers like McGuire.

70. The right to access in McGuire's lease was meaningless unless it was

access across the BIA canal. The entire north side of McGuire's lease was across

the canal from Mohave Road. Unless McGuire could cross the canal, he was

34
BA306802

Case: 12-5073     Document: 16     Page: 40     Filed: 05/24/2012



trapped on the lease, between the Colorado River and the canal, like one between

the devil and the deep blue sea. Only a bridge could liberate the tenant by

constituting access. BIA and McGuire both knew this when the lease (PXI) was

executed. There was absolutely no misunderstanding about the role of the bridge as

access; BIA went out of its way to tell McGuire he had to maintain and repair the

structure. He also had a right to replace it. (PX21 ,24,44)

71. Property ownership comes with certain inherent rights including, but

not limited to, the right to possess, use, and dispose of said property. United States

v. General Motors Corp, 333 US 373, 378 (1945). As this Court recently noted,

"there is a general rule that the owners of property enjoy a right of reasonable

access to their property." Palmyra Pacific Seafoods, LLC, v. United States, 561

F3d 1361, 1371 (Fed Cir 2009). This right is protected when the United States

leases Indian land by a series ofRegulations governing Indian property.7

72. 25 CFR § 162.5 required BIA lease agreements to refrain from

unlawful conduct:

(g) All agricultural leases issued under this part shall contain the following
proVISIOns:

7 The regulations governing McGuire's lease were derived from 33 FR 14641 on
October 1, 1968. They were redesignated at 47 FR 13327 on March 30, 1982.
The regulations were amended and replaced by 66 FR 7109 on January 22,
2001.
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(3) The lessee agrees that he will not use or cause to be used any part of the
leased premises for unlawful conduct or purpose.

This regulation is significant in that use of levee roads or canal banks as roadways,

as the trial court held could occur, was both a violation of the lease requirements of

PX1, ~~6 & 24, which implement the mandate of25 CFR §162.5. The court below

erred when it failed to recognize these legal and factual circumstances.

73. At the time McGuire's lease, there was a regulatory provision that

controlled ownership of improvements:

Improvements placed on the leased land shall become the property of the
lessor unless specifically excepted therefrom under the tenns of the lease.
The lease shall specify the maximum time allowed for removal of any
improvements so excepted.

25 CFR § 162.9. McGuire either owned the bridge because BIA disclaimed it and

CRIT did not claim it under §162.9, or McGuire leased the bridge under PXl. In

either instance, he had a property right in the bridge and in access across it. Again,

the lower court erroneously failed to perceive these core points.

74. McGuire's lease provides for improvements (PXl, ~9) and imposes

this duty in ~ll :

LESSEE shall, at all times during the tenn of this Lease and at LESSEE'S
sale cost and expense, maintain the premises and all improvements thereon
and any alterations, additions, or appurtenances thereto, in good order and
repair and in a safe, sanitary, neat and attractive condition, and shall comply
with all public laws, ordinances and regulations applicable to said premises.
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McGuire's lease carries much of the Regulation into effect in its ~~ 24 & 47. In

addition, in ~ 17, this right is provided:

LESSEE shall, at all reasonable times, be allowed ingress and egress to the
leased premises over existing roadways under the possession and control of
LESSOR.

This ingress and egress clearly covers the bridge, which had been the primary

access to the north half of McGuire's fann for more than the 30 years McGuire

himselfhad lived nearby. Since McGuire must comply with the law, he cannot use

the levy roads as fann roads.

75. When a right-of-way is granted, as in McGuire's lease with BIA:

In addition to the consideration for a grant of right-of-way provided for by
the provisions of § 169.12, the applicant for a right-of-way will be required
to pay all damages incident to the survey of the right-of-way or incident to
the construction or maintenance of the facility for which the right-of-way is
granted.

25 CFR § 169.13. The Regulations leave no doubt that a right-of-way is a property

right:

All rights-of-way granted under the regulations in this Part 169 shall be in
the nature ofeasements for the periods stated in the conveyance instrument.

25 CFR § 169.18. McGuire's right-of-way is in his ten (lO)-year lease. McGuire

may either build or replace the structure. 25 CFR § 171.9. (See 25 CFR §§ 171.400

and 171.405 for the regulations concerning replacement and remove of a bridge

like McGuire's, effective as of 2008.) Nothing in the Regulations suggests a
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permit can be denied where the structure is essential to access, but the Regulations

do permit BIA to mandate features for the structure to be built. This was also the

purpose of 25 CFR § 171.9. The new Regulations may reflect one beneficial

impact ofMcGuire's thirteen (13)-year struggle.)

76. The 8th Avenue Bridge is the only reasonable access to the lease's

north side. If the land were bisected by a naturally occurring creek, the owner or

lessee could have built a bridge as an inherent right of property. But, bridges over

the BIA canals "will be constructed and maintained under revocable permits[.]" 25

CFR § 171.9(c) as shown in PX21, 44. The permit requirement is imposed on an

inherent property right that would have existed had the regulation not been in

existence. The lower court failed to note this legal distinction.

77. This Court recently discussed the effect of revocable permits on a

taking claims in Hearts Bluff Game Ranch, Inc., 669 F3d 1326 (Fed Cir 2012).

Hearts Bluffinvolved a takings claim involving the denial ofa mitigation permit, a

permit that allows for designation of property for wetlands purposes to offset

wetlands destruction as a form of credit swap, but the Court also discussed Clean

Water Act § 404 dredging permits. Like the bridge permit referenced in 25 CFR §

171.9(c), Clean Water Act § 404 permits are revocable. 33 USC §1344)(e)(2).

This Court stated in Hearts Bluff Game Ranch, Inc. that "denial of a section 404

permit could amount to a taking of a cognizable property right as it deprives the
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landowner of a right inherent in land ownership." 669 F3d 1326 (Fed Cir 2012).

Unlike the 404 pennit denial, this Court ruled denial ofa mitigation pennit is not a

taking because it does not involve an inherent property right. Id. There is no

inherent right to be part of the mitigation program and swap mitigation credits, but

that is not the situation for McGuire.

78. In Hearts Bluff, the landowner owned land and wanted to change its

character to drain it and make it available for a new use after swapping the land he

wanted to drain for other lands he preferred to designate as wetlands. There were

no access, or inherent property rights, or issues concerning making land useful at

stake in Hearts Bluff. This is not true of McGuire's case. McGuire leased a farm,

improved it as expected by the landlord who leased to him, but suffered loss of his

farming use when his access was taken and he was not allowed to replace it.

Hearts Bluff does not support the Government's position and reliance upon it by

the trial court was misplaced. Hearts Bluffand McGuire are factually distinct.

79. Hearts Bluffis one of four (4) cases upon which the trial court placed

incorrect reliance. Am Pelagic Fishing Co v. US, 379 F3d 1363 (Fed Cir 2004)

does not support the result below either. Am Pelgaic involved a takings claim

based upon denial of a fishing pennit by the investors ofAm Pelagic, a commercial

fishing company. After the government appealed the Plaintiff's victory at the trial

court level, the Federal Circuit reversed and remanded because Am Pelagic did not
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have a cognizable property interest in the pennit itself. Id. at 1374. The Court

found there was no cognizable interest to be taken because Am Pelagic did not

have a right to fish in the underlying res. Id. at 1382-1383. The facts and holdings

of Am Pelagic do not affect McGuire's case because, unlike Am Pelagic, McGuire

does have an inherent property interest in the underlying property that was taken.

McGuire has the right to access his own leased property and use it. By removing

the bridge, not allowing it to be replaced, and preventing all legally permissible

ingress and egress, the BIA took McGuire's basic property right to access. The

factual scenario is far different from Am Pelagic and the holding in that case is not

determinative ofMcGuire's claims.

80. Colvin Cattle Co, Inc. v. United States, 468 F3d 803 (Fed Cir 2006)

was heavily relied on by the trial court, below. Colvin is far, far different from this

case and provides no precedential support for the erroneous ruling below. Colvin

involved a suit by a rancher for a taking based upon the denial of a lease

application to graze on federal lands and the effect of the denial on his water rights

and ranching operations. Colvin had no ownership interest in the actual federal

lands or related property interests, so denial of an application to lease such lands is

not a taking. Such a holding has no application here because McGuire had an

interest in the farm lease and access to the northern field. The 8th Avenue Bridge

constituted essential access to McGuire's properly leased fields. The facts of
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Colvin are too distinct for the lower court to have relied on it when adjudicating

McGuire's claims.

81. Mitchell Arms, Inc. v. United States, 7 F3d 212 (Fed Cir 1993) was

relied on by the trial court but is also distinguished from McGuire. Mitchell

involved a permit for the importation of assault rifles. The Plaintiff in Mitchell did

not contend that either the firearms or the permits constituted the property that was

taken, but rather it was the contract entered by reliance on the permits between

Mitchell Arms and its supplier that was taken. Id at 215. Mitchell Arms asked the

appellate court to compensate it for the loss of investment-backed expectations

alone, not on related property interests. Id. The Court ruled against Mitchell

Arms, but the vast factual differences keep that holding from applying to McGuire.

Jerry McGuire properly leased the land from CRlT and had a right to access and

use his lands. McGuire, unlike Mitchell Arms, had a property interest in the

underlying property and not just some abstract expectation. The holding In

Mitchell does not decide McGuire's case because of the factual differences.

82. The court below overlooked a basic property law concept. A

landowner has the inherent property right to access his or her own property and to

construct improvements.

An owner of property contiguous to a public road has a right of access or
easement of access to that public road as a right arising from ownership of
land. The common-law right of access is justified on the ground ofnecessity,
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although actual necessity need not be established. It is an appurtenant
easement that runs with the land. That right exists whether the fee to the way
is in the public or a private owner.

39 Am Jur2d Highways, Streets & Bridges § 212 (Westlaw Updated 2012). This

right can be regulated for public safety, as BIA did here by requiring removal of an

unsafe bridge. But it cannot be denied by refusal to allow a new bridge to be built.

Id. at § 214. This is because lack of access to land makes title to land

unmarketable and makes land unuseable. 77 Am Jur2d Vendor & Purchaser § 153

(Westlaw 2012).

83. The court below was not the first Court of Federal Claims trial judge

to err when confronted with the rights bestowed by Arizona law to create or imply

rights of access in order to make inaccessible land productive and useful. This

Court reversed the CFC's published opinion in Lake Pleasant Group v. US, 32

Fed CI 429 (CFC 1994), (reversed, 79 F3d 1166 (Fed Cir 1996)(Tables», in an

unpublished opinion. Lake Pleasant cannot be cited as precedent, but its analysis

is of interest. The case involved the New Mexico-Arizona Enabling Act, ch 310, 36

Stat 557 (1910) and recognized the States have authority, through their law, to

implement inherent property ownership rights, including the right of access.

Without access, ownership of land or a leasehold interest in it, is meaningless.

Curtin v. Benson, 222 US 78, 86 (1911).

84. This Court has observed that:

42
BA306802

Case: 12-5073     Document: 16     Page: 48     Filed: 05/24/2012



- Courts have also recognized a taking where the government denies all
meaningfulaccess to the claimant's private property. See, e.g., Laney [v US],
661 F2d [145] at 147-49; Foster v. United States, 221 Ct CI 412, 607 F2d
943 (1979); Drakes Bay Land Co. v. United States, 191 Ct C1389, 424 F2d
574 (1970). With regard to "regulatory takings," although the Supreme
Court has declined to set out a precise formula for determining whether a
regulatory taking has occurred, these types of takings generally involve the
regulation of private property. See Lucas v. South Carolina Coastal Council,
505 US [1003] at 1014-15,112 S Ct2886 [1992].

Washoe County, Nev v. US, 319 F3d 1320, 1326 (Fed Cir 2003). See also, Drakes

Bay Land Co v. US, 424 F2d 574,586 (Ct CI 1970)(refusal to work with developer

as authorized by law leaving landowner without a market for land was a complete

taking). The Supreme Court recognized denial of access which cuts off private

property except by crossing lands of others as a compensable Fifth Amendment

taking. US v. Welch, 217 US 333 (1910).

85. Unlike Hearts Bluff and the other cases upon which reliance was

misplaced by the trial court, in McGuire's case the permit requirement for the 8th

Avenue Bridge can be seen as restricting the inherent property right of an owner to

access their own property. The right to reasonable access is an inherent property

right and is not created or conveyed to the owner of the land by any permitting

agency. It is an inherent property right gained by the act of owning property but

being restricted by a permitting system. Denial of a revocable permit that restricts

the reasonable right to access can result in a compensable taking of a legally

cognizable property right as demonstrated by the cases cited above. The fact that
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McGuire's· ownership arises from a lease and not a deed does not deprive him of

the right to Fifth Amendment compensation. "[C]ontract rights can be the subject

of a takings action. Palmyra Pac Seafoods~LLC v. US, 561 F3d 1361, 1365 (Fed

Cir 2009).

86. Once interrupted, the right to rebuild the 8th Ave Bridge as a part of

critical and rightful access is also a legally cognizable property interest. Access is a

fundamental part of McGuire's lease. PX1,~~2, 17. The BIA's canal crossing

permit system's purpose is to assure that safe structures are built across canals, but

not to allow permits to be withheld in situations that deny vital access to property

owners or lessees with recognized access needs and rights. 25 CFR Subch H,

Subparts 159, 162, 169-171. The trial court erred when it chose to rely on cases

suggesting that remote permits, secondary to asset ownership such as this case,

provide controlling precedent. They do not.

87. McGuire's lease creates property rights to access. Only one legally

permissible access exists to the north side of the lease.. .it crosses the 8th Ave

Bridge. Though BIA was empowered to remove the bridge for safety reasons, it

was not empowered to deny McGuire access, or refuse to allow him to rebuild his

bridge to regain access. BIA did both. Its actions took 100% of the economic

benefit ofMcGuire's lease.
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88. The lower court erred when it failed to distinguish different situations

presented in prior cases. It erred when it failed to recognize the basic right to

access is not dependent on bridge permit; it existed before there was a canal system

of any kind in place in southwest Arizona. And, it erred when it failed to perceive

that the BIA permit system exists to assure bridges are built safely and in the best

. locations for the lessee who needs access and the public whose road is to be

accessed. These errors require correction by reversal and remand for

determination of damages due to Mr. McGuire for the farming operation taken

from him when his access was stripped away by BIA' s arbitrary conduct.

II. A Landowner or Lessee with a Right to Access Across a BIA Canal
Bridge on Indian Land Has a Property Right to Replace the Bridge
to Regain Access after it is Removed for Safety Reasons.

89. McGuire's right to replace the 8th Ave Bridge is not contested.

(PX21, 24, 44; former 25 CFR § 171.9) It is illuminated by new regulations arising

after this controversy. 25 CFR § 171.405. The right is also recognized in

McGuire's lease. (PX1, ~~9, 10)

90. The right to rebuild a structure is a cognizable property right. 1

Kushner, Subdivision Law & Growth Mgmt § 3:6 (Westlaw 2d ed May

2012)(citing Wellswood Columbia, LLC v. Town of Hebron, 295 Conn 802, 992

A2d 1120 (2010) (elimination of access easement constitutes a taking entitling the

landowner to compensation); C and R Stacy, LLC v. County of Chisago, 742
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NW2d 447 (Minn App 2007) (county's barricading commercial access constituted

a taking); Klumpp v. Borough ofAvalon, 202 NJ 390, 997 A2d 967 (2010) (denial

of a right of access to build a protective dune was a physical taking).

91. McGuire had no legally permissible, and no physically possible,

access without the 8th Ave bridge, He had, and had taken from him, a property

right to access and to rebuild the bridge. McGuire's lease and farm were lost

because he was denied access, and deprived of the right to re-bridge the canal. The

Fifth Amendment provides McGuire's remedy.

III. No Legally Permissible Alternative Access Routes Exist.

92. As the Statement of Facts demonstrates, the 8th Ave Bridge is the

only meaningful access to the north side of McGuire's lease. The trial court's

characterization of it as "convenient" is incorrect. Other routes are physically

impossible as explained in detail above. They are also legally impermissible. All

alternate routes require travel on canal banks or levee roads. All those routes are

overtly marked with "No Trespassing" signs and travel on them is forbidden.

93. It is criminal trespass to drive along the canal banks of the 19-R canal

and the levee roads. 18 USC § 13(a) assimilates state laws for crimes not defined

by federal law and occurring on federal land. It provides:

(a) Whoever within or upon any of the places now existing or
hereafter reserved or acquired as provided in section 7 of this title, or on,
above, or below any portion of the territorial sea of the United States not
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within the jurisdiction of any State, Commonwealth, territory, possession, or
district is guilty of any act or omission which, although not made punishable
by any enactment of Congress, would be punishable if committed or omitted
within the jurisdiction of the State, Territory, Possession, or District in
which such place is situated, by the laws thereof in force at the time of such
act or omission, shall be guilty of a like offense and subject to a like
punishment.

18 USC § 13.

94. Ariz Rev Stat §§ 13-1501, et seq., criminalizes trespass. BrA posted

"No Trespass" signs along the canal banks (McGuire, 49:1-6; McVey 476:25-

477:9), and there are posted "No Trespassing" signs along levee roads. (Henry

377:22-378:17). Trespassing across private property or on CRIT or government

property does not equate to reasonable access.

95. McGuire's lease requires the tenant obey the law in all uses of the

demised premises. (PXl, ~~6, 24, implementing 25 CFR §162.9) McGuire was

compelled not to trespass by an Act of Congress, 18 USC § 12, an Act of the

Arizona Legislature, Ariz Rev Stat §§ 13-1501 et seq., and his lease. Yet, the court

below thought travel on forbidden ground was permissible because the

government's lawyers in this case said the government would not complain. This

was an error.

96. There were no legally permissible alternatives of access to the leased

premises other than the 8th Avenue Bridge. The lower court committed error when
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it suggested otherwise. This error is a part of the lower court's findings against

McGuire, though, standing alone, it is not sufficient for reversal.

97. The best that can be said for BIA is it delayed McGuire's bridge

reconstruction requests to death. This, too, is a compensable taking. A taking

occurs if there is extraordinary delay in governmental decision making. Wyatt v.

US, 271 F3d 1090, 1098 (Fed ~ir 2001). Extraordinary delay must be

"substantia1." ld. at 1098. While some lengthy delays have been found to be not

"substantial," the length of the delay is not necessarily the primary factor to be

considered when detennining whether there is extraordinary government delay.

Wyatt, 271 F3d at 1098. The nature of the permitting process and reasons for delay

must be examined. ld

98. Here, the delay, for more than a year and until after McGuire lost his

lease because he could not access halfofhis leased property, was unreasonable and

substantial. McGuire met with BIA's engineers six (6) to twenty (20) times for

permission to replace the bridge. Once would have been enough. In the context of

land development, "typically, before a decision is final the landowner must have

submitted one fonnal development plan and sought a variance from any

regulations barring development." Kawaoka v. City of Arroyo Grande, 17 F3d

1227, 1232 (emphasis added) (citing Herrington v. Sonoma County, 857 F2d 567,

569 (9th Cir 1988), cert den, 489 US 1090 (1989). The delay on his pennit
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application and interference with McGuire's right to the access described in his

lease amount to a compensable non-categorical taking.

Conclusion and Relief Sought

99. Jerry McGuire respectfully requests the Court of Federal Claims'

Judgment (A1) be reversed and this case be remanded with directions that the court

below complete the required analysis and determine the nature and extent of

damages due to McGuire.

100. After his thirteen (13) year long struggle in this case, Mr. McGuire

also requests that costs be taxed to the United States.

101.

Jerry McGuire, Plaintiff

By:
David A. Domina
DOMINALAW Group pc 110
2425 South l44th Street
Omaha, NE 68144-3267
402-493-4100
Plaintiff-Appellant's Lawyer
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lfn !bt Wnittb ~tatt~ QCourt of jftbtral ~Iaitn~

No.09-380L

JERRY McGUIRE,

JUDGMENT
v.

THE UNITED STATES

Pursuant to the court's Opinion & Order, filed February 22, 2012,

IT IS ORDERED AND ADJUDGED this date, pursuant to Rule 58, that judgment is in
favor of the government. No costs.

Hazel C. Keahey
Clerk of Court

February 22,2012 By: s/Lisa L. Reyes

Deputy Clerk

NOTE: As to appeal, 60 days from this date, see RCFC 58.1, re number of copies and listing of
all plaintiffs. Filing fee is $455.00.
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No.09-380L

(Filed February 22,2012)

************************
JERRY McGUIRE,

Plaintiff,

v.

*
*
*
*
*
*

UNITED STATES OF AMERICA *
*

Defendant.
************************

*

DavidA. Domina, Law Office of Domina Law Group, Omaha, NE,
attorney of record for plaintiff.

Jessica M. Held, U.S. Department of Justice, Environmental and Natural
Resources Division, Washington, D.C., with whom was Bruce K. Trauben and
Assistant Attorney Generallgnacia S. Moreno, for defendant.

OPINION & ORDER

Futey, Judge.

This case comes before the Court following a trial held in Phoenix,
Arizona from September 13-15, 2011. Plaintiff Jerry McGuire ("McGuire")
claims that the government, through the Bureau of Indian Affairs ("BIA"), took
his property without compensation in violation of the Fifth Amendment when it
removed a bridge that crossed a BIA canal and allowed McGuire easy access to
one portion of land that he leased.

2
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1. Background 1

On January I, 1995, Jerry McGuire signed a ten-year lease with the
Colorado River Indian Tribes ("CRIT") for 1,355.76 acres of land in Parker,
Arizona. Allen Anspach, superintendent of the BIA's Colorado River Agency,
approved the lease on behalf of the BIA. McGuire intended to use the land to
farm alfalfa.2 Although he had not previously used flood irri~ation or leased a
farm from an Indian tribe, 3 he grew up farming around Parker. Rent was set at
$226,411.92 for the first five years. 5

A. The Leased Property and Lateral 19-R

A BIA canal known as Lateral 19-R bisects the leased property into two
parts of nearly equal size.6 On either side of that canal, the BIA has a right-of
way.? The BIA uses this right-of-way to maintain the canal. Obstructions or
debris in the canal can affect the water flow-and thus the success-for numerous
farmers. It is thus critical that BIA be able to access and control their canals.

Mohave Road is the "main thoroughfare" between Parker and Blythe,
California, and it runs parallel to the BIA canal on the canal's south side. 8

Although the southern portion of McGuire's leased property directly abuts
Mohave Road, it is necessary to cross the BIA canal in order to access the
northern portion of that property.

Three bridges cross the BIA canal near the leased property and allow
access to the northern portion. The first is at Eighth Avenue, which runs north
from Mohave Road to Levee Road.9 The second is just to the southwest of the
leased property at Tenth Avenue, which also runs north to Levee Road. 1O The
third and final bridge is just to the northeast of the leased property at Brown Road,
which, like the other two roads, reaches Levee Road. 11 Levee Road traces the

1 The following constitute findings of fact in accordance with Rule 52(a) of the
Rules of the United States Court ofFederal Claims ("RCFC"). In citations, "DX"
refers to defendant's exhibits, "PX" refers to plaintiff's exhibits, and "Trial Tr."
refers to the trial transcript.
2 DX I, at 3; Trial Tr. 62:24 (testifying that the planned crop was "[p]rimarily
alfalfa").
3 Trial Tr. 214:13-17.
4 Id. at 36:5-25.
5 DXI, at 4.
6 Trial Tr. at 36:5-25,42:22-43:1.
?25 C.F.R. §171.12 (1999); see also Trial Tr. 399:4-9,461 :1-10.
8 Trial Tr. 32:22.
9 DX38, at 206; Trial Tr. 35:7.
10 DX38, at 206.
11 Id. This bridge is sometimes referred to in testimony as the "FFA Bridge" due
to its proximity to a Future Farmers of America building.
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Colorado River on the northern border of the property McGuire leased, and
connects to Tenth Avenue, Eighth Avenue, and Brown Road. 12

Of the three bridges mentioned above, the Eighth Avenue Bridge is the
only one that provides direct access to and from the northern and southern
portions of McGuire's property. The other two bridges require a traveler to either
drive north to Levee Road, which connects to McGuire's farm via Eighth Avenue,
or along the canal bank roads that run parallel to Lateral 19-R. Ted Henry,
Irrigation System Manager for BIA, testified that farmers used both of these
access routes. 13

B. The Eighth Avenue Bridge

The bridge at Ei~hth Avenue is located "inside the 19-R Canal, and inside
the BIA right of way," I and the BIA did not believe that the bridge was "part of
Mr. McGuire's leased premises.,,15 The current bridge was built in 2002, but an
earlier bridge ("the Eighth Avenue Bridge") sat atop the canal at the same
location for several decades, and is the subject of this lawsuit. 16 The bridge
allows easy access between the northern and southern halves of the leased
property, and McGuire testified that he would not consider the halves
"contiguous" without the bridge. 17 One document drafted on behalf of McGuire
refers to "the bridge separating my client's leased properties.,,18

The exact date of the Eighth Avenue Bridge's construction is unknown,
but it had spanned the canal since, at least, the 1970'S.19 It thus existed at the
outset of McGuire's lease.2o The exact provenance of the bridge is also
unknown. 21 One letter from CRIT suggested that the original developer of the
farm may have constructed it.22 As McGuire's counsel acknowledged, however,
the history of the bridge "has never absolutely been proven.,,23 When McGuire

12 I d.

13 Trial Tr. 368: 10-12 (testifying that "hay equipment [and] hay trucks" used the
Tenth Avenue Bridge), 372:2-3 (testifying that "hay equipment [and] hay trucks"
crossed the Brown Avenue Bridge), 376:20-377:1 (testifying that hay trucks
occasionally drove along canal bank roads), 426:22-427: 19 (testifying that it was
the "custom and practice" for people to use Levee Road and other farmers' farm
roads).
14Id. at 360: 19-20.
15 DX47, at 115:18.
J6 Trial Tr. 43:24-44:1.
17Id. at 34: 18-24.
J8 DX8, at 37.
19 Trial Tr. 43:24-44:1 (noting that the bridge had been there since "[t]he '60s at
least"), 488:24 (noting that the bridge had been there since "the seventies").
2°Id. at 43:9.
21 See id. at 513:24, 514:5-8.
22 DX2, at 22.
23 Trial Tr. 21 :18.

3

Case: 12-5073     Document: 16     Page: 61     Filed: 05/24/2012



Case 1:09-cv-00380-BAF Document 117 Filed 02/22/12 Page 4 of 22

took possession of the farm, the bridge was made of concrete and wood, with dirt
approaches leading up to it. 24

Many people, including McGuire and BIA employees, used the Eighth
Avenue Bridge throughout the years.25 The BIA ran dump trucks over the bridge,
and McGuire could not "control the duml truck traffic" even though he believed
some of that traffic damaged the bridge.2

As an alfalfa farmer, McGuire used large trucks to haul away harvested
alfalfa. 27 At the end of a growing cycle, he stacked baled alfalfa hay on the
northern side of the Eighth Avenue Bridge, and haulers crossed the bridge in
order to pick up and haul away stacked hay.28 Because McGuire chose to stack
baled hay at this particular location, the Eighth Avenue Bridge provided the
easiest means of access to the stackyard from the southern portion of the
property.29

C. The Removal ofthe Bridge

The BlA grew concerned with the safety of the bridge,30 and Anspach
informed McGuire in 1998 that the bridge would be removed because it was
unsafe. 31 Albert Trimels, the regional road maintenance engineer for the BlA,

24 1d. at43:12-15.
251d. at 44:8-13.
26 ld. at 83:10--12; see also id. at 83:13-15 (agreeing that "the bridge [was]
accessible for use by BlA").
27 Id. at 65:21-66: I ("And then we follow that with a baler and make the bales.
We follow that with a roadsider or a stinger. Now they're using the big balers. It
picks the bales up, roadsides it next to the field or at a central stack pad, a stack
location, stacks the hay and makes the stacks.").
28Id. at 64:16-{j6:14.
29Id. at 145:15-18.
30 DX47, at 80:25-81 :3.
31 McGuire repeatedly attempts to put into issue the character and actions of
Anspach and others. See Pl.'s Post Trial Opening Br. 3 ("[Anspach's] actions are
at issue.... Anspach did not like [McGuire]"); Trial Tr. 23:17-21 ("So the
unfortunate reality is that the substantial loss sustained by Mr. McGuire for which
he seeks compensation here came about as a result of an action of a condemning
authority incited by a bad judgment by an angry supervisor of the BlA."). When
suit is brought under the Tucker Act, however, a plaintiff must make the
"concession that the government action was valid." Hearts BluffGame Ranch v.
United States, No. 2010-5164, 2012 WL 148692, at *6 (Fed. Cir. Jan. 19,2012);
see also Tabb Lakes, Ltd. v. United States, 10 F.3d 796, 802 (Fed. Cir. 1993)
("[The] claimant must concede the validity of the government action which is the
basis of the taking claim to bring suit under the Tucker Act."). The validity of the
BIA's actions and the motivations for it are thus beyond the scope of this Court
and not in issue.

4
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had visited and studied the bridge and concluded that it should be closed.32

Trimels believed that the bridge was "beyond repair" due to major structural
damage.33 He also did not notice any signs of "regular maintenance.,,34 In a
March 25, 1999 report, Trimels outlined the problems with the bridge and
formally recommended its closure.35

After Anspach informed McGuire that the BIA would remove the bridge,
two members of CRIT wrote Anspach concerning the removal. In a December 9,
1998 letter, Chairman Daniel Eddy, Jr., of CRIT wrote that "removal of this
bridge would place a hardship on Mr. McGuire as it would severely limit access
for hay hauling trueks.,,36 Chairman Eddy also wrote, "We are requesting the
removal of the bridge be delayed until we are able to work out a satisfactory
solution to the problem.,,37 In a December 23, 1998 letter, Vice Chairman Russel
Welsh of CRIT wrote that CRIT was "much concerned about the closure of the
bridges that cross irrigation canals.,,38 Anspach wrote CRIT back on December
24, 1998 and said that the "bridge was not built or authorized by the Bureau" and
that it was "unsafe and a potential hazard to anyone that uses it, especially heavy
vehicles.,,39 The BIA planned to remove the bridge during the dry up period in
January 2000.40 Anspach wrote that McGuire could "reroute existing ground
access methods or ... develop a new bridge plan that meets project standards as
determined by the Bureau.,,41

The BIA then sent McGuire a series of letters in 1999 informing him of
the unchanged plan to remove the bridge in January 2000. A February 5, 1999
letter from Anspach told McGuire that it was the BIA's "intent to remove the
unsafe and unauthorized wooden bridge across canal 19R which runs to your
leased lands" and that the removal would occur during January 2000.42 Anspach
also told McGuire that he could submit "plans, with specifications, for a new
bridge and apply for a crossing permit" and to contact Ted Henry with
questions.43 An August 25, 1999 letter informed McGuire that "[i]t remains
[BIA's] intent to remove" the "unsafe and unauthorized wooden bridge" and
again informed him that he would need to "submit the required documentation" to

32 Trial Tr. 838:14-16.
33Id. at 836:12-15.
34 Id. at 836:22-24.
35 DX6, at 26-27.
36 DX2, at 22.
37Id.
38 DX3, at 23.
39 DX4, at 24.
40 Id
41Id
42 DX5, at 25.
43 Id
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obtain a permit for a new bridge.44 This letter recommended that he speak with
Jeffrey Hinkins, the BIA's Supervisory General Engineer in the area.

McGuire discussed a replacement bridge with both Hinkins and Henry,
and he recalls proposing that a culvert crossing be used for a new bridge.45 He
also recalls sketching out a plan for a new bridge in a meetin~ with Hinkins,46
although no copy of these plans has been filed with the Court.4 Henry testified
that he did not receive a formal "written plan[]" from McGuire, but he did think
there could have been "handwrit[ten] drawings on a piece of paper that we did
together in my office.,,48 Henry, however, did not find these plans "sufficient to
go forth and issue a permit on.,,49

McGuire challenged the bridge removal in tribal court in October 1999.
As before this Court, McGuire alleged that removal of the bridge would violate
the lease he had with CRIT. 50 McGuire also complained that the February 5,
1999 letter from Anspach, which notified McGuire of the removal and told him
that he would need to obtain approval for a replacement bridge, "would require
that a new bridge be installed at Plaintiff's expense.,,51 The BIA did not appear in
tribal court, and the parties have not submitted the record of any judgment issued
by that court.

On November 12, 1999, Anspach wrote McGuire that the bridge would be
"immediately close[d] ... since it is unsafe for use by the motoring pubIic."s2 He
also reiterated the BIA's "intent to remove the unsafe and unauthorized wooden
bridge across canal 19R" in January 2000, and again "encourage[d] [McGuire] to
apply for a permit.,,53 The bridge was blockaded in November 1999, and then
removed in January 2000.

Following the November 1999 blockade of the bridge, McGuire continued
to harvest his planted crops, but that task became more arduous. Instead of using
the convenient Eighth Avenue Bridge, he "was hauling [hay] out on gooseneck
trailers around the canal, through the FFA yard, around through the other side and
across Brown Road Bridge."s4 McGuire did not find this to be a practical w~ to
operate the farm, 55 and his focus shifted from "prepar[ing] for another year" 6 to

44 DX7, at 36.
45 Trial Tr. 76:8-12.
46Id. at 190:3-5.
47Id. at 191 :24.
48 Id. at 437: 1-6.
49Id.
50 DX8, at 40.
51 Id. at 41.
52 DX9, at 49.
53 I d.

54 Trial Tr. 123:10-14.
55Id. at 123:19.
56Id. at 123:5-6.

6
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"sa1vage.,,57 At the time the bridge was blocked, McGuire testified that he "had
about 240 acres of a brand new alfalfa stand on the northwestern portion of the
property," and, eventually, he was "able to get those 240 acres ofalfalfa out of the
northern portion of the property.,,58 To remove the alfalfa, however, he used
small gooseneck trailers, instead of the larger haulers he had previously used.59

Although he continued to remove and sell previously planted alfalfa in
2000, McGuire did not make his January 2000 lease payment or any subsequent
payments. 60 CRIT demanded payment from him in a July 10, 2000 letter. 61
Since he did not make any payments, the lease was terminated in an August 11,
20001etter.62 McGuire remained on the farm until July 2000.63 .

After McGuire left the property, a new tenant, William Alcaida, leased
it.64 Although Alcaida's lease began in January 2001, he farmed without a bridge
at Eighth Avenue until January of 2002, when he built a new bridge with a
concrete culvert crossing. 65 Alcaida applied for and received a permit to
construct this bridge.66 In order to receive the permit, he submitted paperwork to
the BIA detailing the design and materials for the bridge.67 The BIA provided
Alcaida with a permit application form, which they created as he was applying for
the permit.68

D. Procedural History

McGuire filed for Chapter 11 bankruptcy relief in federal district court in
Arizona on June 5, 2001. As part of that bankruptcy case, he brought an inverse
condemnation claim on November 13, 2001 against the government. After the
government moved to dismiss for lack of subject matter jurisdiction, the
bankruptcy court issued a recommendation on December 9,2002 that it did have
jurisdiction, and the district court adopted this recommendation on July 11,2003.
A trial was held in bankruptcy court on April 14 and 15, 2005, and the court
recommended that McGuire be awarded $1,132,059.60 in compensation for the
regulatory taking of his property. The district court, however, refused to adopt
these recommendations, and held that McGuire's claim had never ripened. On
appeal, the Court of Appeals for the Ninth Circuit disagreed, ruling that McGuire
"sufficiently complied with the permitting scheme as practiced by the BIA" and

57 I d. at 123:4.
58 I d. at 197:7-14.
59 I d. at 123:3-14.
60 Id. at 204:5.
61 DXIO, at 50.
62 DX12, at 53; see also Trial Tr. 204:16.
63 Trial Tr. 204:8.
64 DX43.
65 Trial Tr. 442:6.
66 DX 46.
67 Trial Tr. 442:24--443:9.
68Id. at 443: 1().....18.
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that his claim had thus ripened. McGuire v. United States, 550 F.3d 903, 909
(9th Cir. 2008); see also McGuire v. United States, 97 Fed. CL 425, 433-37
(discussing the ripeness of McGuire's claim and the Ninth Circuit's analysis of
the issue).

The Ninth Circuit, however, also held that the district court lacked
jurisdiction over the matter, and transferred the case here.69 In this Court, the
government filed a Motion To Dismiss, Or In The Alternative, Motion For
Summary Judgment on September 3, 2010. The Court granted-in-part and
denied-in-part this motion on February 18, 2011. The Court held that "[i]ssues of
material fact exist as to whether a legally cognizable property interest exists for
pmposes of the Fifth Amendment" and as to whether the government committed a
regulatory taking of McGuire's property. McGuire, 97 Fed. Cl. at 443. The
Court also, however, held that no categorical taking had occurred. Id. Trial was
held in Phoenix, Arizona on September 13-15, 2011.

II. Analysis

As plaintiff, McGuire has the burden of proving the elements of his case
by a preponderance of the evidence. The government challenges that his
regulatory taking claim is not ripe, that he has not established a legally cognizable
property interest, and that he has not established a taking under Penn Central
Transportation Co. v. City ofNew York. 438 U.S. 104 (1978). The Court will
discuss each issue in tum.

A. The Court Already Decided to Follow the Ninth Circuit's Decision
on Ripeness.

In its motion to dismiss, the government argued that McGuire's claim had
not ripened, but the Court denied the motion, holding that it would follow the law
of the case as established by the Ninth Circuit Court of Appeals. McGuire, 97
Fed. Cl. at 437. After trial, defendant again contends that McGuire's claim is not
ripe.

Generally, "a claim for a regulatory taking 'is not ripe until the
government entity charged with implementing the regulations has reached a final
decision regarding the application of the regulations to the property at issue. '"
Morris v. United States, 392 F.3d 1372, 1376 (Fed. Cir. 2004) (quoting
Williamson Cnty. Reg'l Planning Comm'n v. Hamilton Bank, 473 U.S. 172, 186

69 The Ninth Circuit found that the government had not waived its sovereign
immunity in district court for takings claims like McGuire's. McGuire, 550 F.3d
at 910-14. In so holding, the Ninth Circuit explicitly disagreed with a Federal
Circuit decision to the contrary. Id. (disagreeing with Quality Tooling, Inc. v.
United States, 47 F.3d 1569 (Fed. Cir. 1995)). The Ninth Circuit thus sent
McGuire's case to this Court based on a disagreement with an appellate decision
this Court is bound to follow. See McGuire, 97 Fed. Cl. at 428-29 (discussing
Quality Tooling's application to this case).

8
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(1985)). ' The government argues that McGuire "never submitted a permit
application,,70 and "did not meaningfully pursue a decision,,7! and that a final
decision was thus never reached.

The Ninth Circuit found that McGuire's claim was ripe. According to that
court, "McGuire took 'reasonable and necessary steps to allow' the BIA to
exercise its 'full discretion in considering development plans for the property.'"
McGuire, 550 F.3d at 910 (quoting Palazzolo v. Rhode Island, 533 U.S. 606,
620-21 (2001)). The court found that "McGuire did everything reasonably within
his power to prevent removal of the bridge and, when those efforts proved
ineffective, to build a new one." ld at 909.

After an extensive discussion of the applicability of the law of the case in
the rather uncommon situation of a transfer from an appellate court in a different
circuit, the Court followed the Ninth Circuit's decision as the law ofthe case in its
February 18, 2011 opinion. See McGuire, 97 Fed. Cl. at 433-37. The Court
acknowledged then and acknowledges now that "if [it] were called on to look at
this issue anew, it might reach a different decision," since reasonable minds could
disagree as to the ripeness of McGuire's claim. ld. at 437. On the one hand, the
government asserts that he "never submitted a permit a~flication" but, as
established at trial, McGuire was never given a permit form because none, in
fact, existed until after his lease was cancelled.7 On the other hand, McGuire
was informed in a letter on November 12, 1999 that he needed to "apply for a
permit"74 if he wished to replace the bridge, but he never submitted any
documentation to the BIA after receiving this letter, although he had previously
discussed a replacement bridge with Henry and Hinkins. 75

The Court, however, is not writing on a blank slate. As the Court noted in
its prior opinion, "[A] decision in this case has already been made. A
consequence of the law of the case in transferred cases is that judges must, at
times, follow decisions that they themselves would not have made." McGUire, 97
Fed. Cl. at 436. The Court stands by its conclusion, and considers McGuire's
claim to be ripe.

B. Under the Federal Circuit's Two-Part Test for Takings, McGuire
has not Established a Legally Cognizable Property Interest.

The Federal Circuit uses a two-part test to analyze takings. See
Acceptance Ins. Co., Inc. v. United States, 583 F.3d 849, 854 (Fed. Cir. 2009);
Am. Pelagic Fishing Co. v. United States, 379 F.3d 1363, 1372 (Fed. Cir. 2004).
In the recent Hearts Bluff Game Ranch v. United States decision, the Federal

70 United States' Opening Post-Trial Br. 28, ECF No.1 09.
71ld at 29.
72 Trial Tr. 127:21-22.
73 1d. at 443: 10-18.
74 DX9, at 49.
75 Trial Tr. 439:14.
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Circuit emphasized that the first step is not optional. See Hearts Bluff Game
Ranch v. United States, No. 2010-5164, 2012 WL 148692, at *3 (Fed. Cir. Jan.
19,2012).

Under the first step, a court "determines whether the claimant has
identified a cognizable Fifth Amendment property interest that is asserted to be
the subject of the taking." Acceptance Ins., 583 F.3d at 854. This step is a
"threshold" matter and "[i]f the claimant fails to demonstrate the existence of a
legally cognizable property interest, the court's task is at an end." Am. Pelagic,
379 F.3d at 1372; see also id. at 1383 (noting that without a property right
cognizable under the Fifth Amendment, a "claim is fatally defective").

If and only if that first step is satisfied, a court asks whether or not the
property interest was actually "taken." Hearts Bluff, 2012 WL 148692, at *2; see
also Am. Pelagic, 379 F.3d at 1372 (noting that a court "must determine whether
the governmental action at issue amounted to a compensable taking of that
property interest"). In this case, the alleged taking is a regulatory one under the
standards of Penn Central Transportation Co. v. City ofNew York. 438 U.S. 104
(1978). It is inappropriate for a court to consider the Penn Central factors before
the first part of the test has been satisfied. See Hearts Bluff, 2012 WL 148692, at
*3 ("And it is well settled that we do not reach the second step, evaluation of the
Penn Central factors, without first identifying a cognizable property interest.").

I. A Claimant Must Have a Property Interest that is
Legally Cognizable Under the Fifth Amendment.

To begin the first step, a court "must identify What, if anything, was the
subject of the alleged taking." Acceptance Ins., 583 F.3d at 855. The claimant
must point to "a specific interest in property that has been taken." Kitt v. United
States, 277 FJd 1330, 1336 (Fed. Cir. 2002). The Fifth Amendment uses the
word "property" in its technical sense to refer to the "bundle of sticks" concept of
property. Am. Pelagic Fishing, 379 F.3d at 1376; see also United States v. Gen.
Motors Corp., 323 U.S. 373, 377-78 (1945) (noting that "property" is not used in
the "vulgar and untechnical sense" to refer to some "physical thing"). It
"denote[s] the group of rights inhering in the citizen's relation to the physical
thing, [such] as the right to possess, use and dispose of it." Gen. Motors Corp.,
323 U.S. at 378.

After a claimant identifies the property interest affected by the
government, "the relevant question is whether [that specific] interest is a stick in
the bundle of rights" that the claimant has acquired and that mandates
compensation under the Fifth Amendment. Colvin Cattle Co., Inc. v. United
States, 468 F.3d 803, 806 (Fed. Cir. 2006). To determine whether a claimed
interest amounts to a compensable property right, a court "look[s] for 'crucial
indicia of a property right,' such as the ability to sell, assign, transfer, or exclude."
Hearts Bluff, 2012 WL 148692, at *4 (quoting Conti v. United States, 291 F.3d
1334, 1342 (Fed. Cir. 2002)); see also Am. Pelagic, 379 F.3d at 1376 ("We
determine whether an asserted right is one of the rights in the bundle of sticks of

10
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property rights that inheres in a res by looking to 'existing rules or
understandings' and 'background principles' derived from an independent source
such as state, federal, or common law.") (quoting Lucas v. S.C Coastal Council,
505 U.S. 1003, 1030 (1992)). The '''right to exclude strangers, or for that matter
friends, but especially the government'" is one ofthe most important indicators of
a property right. MitchellArms, Inc. v. United States, 7 F.3d 212, 215 (Fed. Cir.
1993)(quotingHendler v. United States, 952 F.2d 1364, 1374 (Fed. Cir. 1991)).

If an asserted right "is not a stick in the bundle of rights" that a claimant
has acquired, then the claim must fail. Colvin Cattle, 468 F.3d at 808; see also
M&J Coal Co. v. United States, 47 F.3d 1148, 1154 (Fed. Cir. 1995) ("[A] court
should inquire into the nature of the land owner's estate to determine whether the
use interest proscribed by the governmental action was part ofthe owner's title to
begin with, i.e., whether the land use interest was a 'stick in the bundle of
property rights' acquired by the owner.") (citing Lucas, 505 U.S. at 1027).

2. McGuire Claims that he has Legally Cognizable
Property Interests in Access via Pre-Existing Routes to
his Leasehold, and in a Right to Repair the Eighth
Avenue Bridge.

McGuire asserts two property interests allegedly taken by the government.
First, he states that "he had a property interest in ingress, egress, and access as it
existed at the outset of the Lease." 76 The only access route relevant to this case is
the Eighth Avenue Bridge. According to McGuire, Paragraph 17 of the lease
gave him this right of access via pre-existing routes. Second, he states that he had
a right to repair or replace that bridge.77 The question for the Court is whether
McGuire has these interests and whether they have the "crucial indicia" of a
property right. Conti, 291 F.3d at 1342. If he has failed to satisfy his burden on
this issue, his claim is "fatally defective" and cannot proceed. Am. Pelagic, 379
F.3d at 1383.

Before analyzing the claimed interest in pre-existing access routes, the
Court will first discuss a collateral matter raised by McGuire. Finally, the Court
will tum to the asserted interest in a right to repair the bridge.

a. Expectations and Representations do not Create
Legally Cognizable Property Interests.

McGuire expected to continue using the bridge because of the bridge's
long history and because of what he recalls a BIA official telling him about
ownership of the bridge. The Federal Circuit has held, however, that mere
expectations and representations do not establish a legally cognizable property
interest. Hearts Bluff, 2012 WL 148692, at *6.

76 PI.' s Post Trial Answer to Def.' s Br. 6, ECF No. 112.
77 See id. ("He claims a right to access and to replace the removed Bridge with a
safe one. These are the property rights taken without just compensation.").
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The Eighth Avenue Bridge certainly had a long history.78 In existence for
at least three decades, McGuire recalled his father using the bridge in the 1960's
and 1970's. 79 Perhaps because of this long history, it was in a state of disrepair
by 1999.80

In keeping with that long history, McGuire expected the bridge to remain,
and expected that his convenient access via that bridge would continue. 81

Expectations as to use, however, do not create a property interest for purposes of
the Fifth Amendment. The Federal Circuit has distinguished "between simply not
being disturbed in the particular use of one's property and having the right to that
use of the property." Am. Pelagic, 379 F.3d at 1377. The court stated that this
"right" to a use of the property was required "for there to be a cognizable property
interest sufficient to support a takings claim.... In other words, use itself does
not equate to a cognizable property interest for purposes of a takings analysis."
Id Similarly, "hopes and expectations of future property use are not in and of
themselves a cognizable property interest." Hearts Bluff, 2012 WL 148692, at
*6. In this case, McGuire used the bridge to access his property, and enjoyed the
easy access that bridge provided, but that history and the expectations that arose
from it do not in and of themselves give him a right to use it.

McGuire also may have expected to continue using the bridge because of
what he recalls a government official saying to him. A government official's
representation about ownership, however, does not create a legally cognizable
property interest. McGuire testified that when he took over the lease, Rodn~
McVey, acting superintendent of the BIA, told him that the bridge was "his." 2

McVey, however, testified that he did not recall saying this. 83

Whether or not McVey actually told McGuire that the bridge belonged to
him, that representation standing alone does not create a property interest. The
recent Federal Circuit decision in Hearts Bluff emphasized that "relying on
representations by [government officialsJ.... does not create a compensable
property interest." Hearts Bluff, 2012 WL 148692, at *6. In that case, a
government official had represented to the claimant that it would likely be given a
permit to make a particular use of its property. Id Based on these

78 See also PI.'s Post Trial Opening Br. 26-27, ECF No.1 08 ("He leased his
property and invested heavily in it to prepare it for farming based on the long
standing presence of access across the 8th Ave Bridge-a bridge known to have
been the key access to the farm for at least 30 years before the lease
commenced.").
79 Trial Tr. 43:24-44:1.
80 DX6, at 26-27.
81 See also DX8, at 47 ("Had I known that the bridge would be unilaterally
declared 'unsafe' less than halfway through the lease, I would have either not
entered into the lease or negotiated different terms.").
82 Trial Tr. 71: 11-14.
83 Id at 487:19-488:8.
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representations, the claimant invested hundreds of thousands of dollars. Id. at 11.
The Federal Circuit found, however, that expectations of future use, even though
they were based on the government's representations, were "collateral" and did
not create a legally cognizable property interest. Id. at 12.

Thus, whatever McGuire's expectations, or whatever the representations
made to him by government officials, McGuire still must establish a legally
cognizable property interest grounded in the "traditional hallmarks" of property.
Conti, 291 F.3d at 1341. Representations and hopes as to future use are
"collateral." Hearts Bluff, 2012 WL 148692, at *6.

b. The Lease Does not Guarantee Access via Pre
Existing Routes, such as the Eighth Avenue
Bridge.

McGuire asserts that paragraph 17 of the lease gave him a right to access
his leased property via pre-existing routes, specifically via the Eighth Avenue
Bridge. Paragraph 17 provides: "LESSEE shall, at all reasonable times, be
allowed in~ess and egress to the leased rremises ove~ existing roadways u~der

the posseSSIOn and control of LESSOR.,,8 For McGUire to have an access nght
from this paragraph, the particular roadway must be "under the possession and
control of LESSOR.,,85 In this case, CRIT is the lessor, but CRIT lacked both
possession and control over the route the government removed. The lease thus
does not convey a right to access the property via the Eighth Avenue Bridge.

The lease and testimony from trial specified that CRIT was the lessor.
McGuire testified as such at trial.86 The lease also refers to CRIT as the lessor. 87

Anspach did sign the lease on behalf of the BIA, but the signature of a BIA
official approving a lease between an Indian tribe and a private party does not
make the government a party to the contract. See Saguaro Chevrolet, Inc, v.
United States, 77 Fed. CI. 572, 578 (2007) ("[T]he BIA Superintendent's
approval of the Lease does not create privity of contract between plaintiff and the
United States."); see also United States v. Algoma Lumber Co., 305 U.S. 415,
421 (1939) (finding that approval by the government of a contract for the sale of
tribal property "does not necessarily involve the assumption of contractual
obligations by the government").

CRIT lacked control of the bridge. A December 9, 1998 letter to Anspach
from CRIT shows the absence of control, since CRIT asked that "the removal of
the bridge be delayed.,,88 If CRIT indeed controlled the bridge, they would not
need to request a delay in its removal. There was also no evidence presented

84 DX1, at 10.
85 Id.

86 See Trial Tr. 93:5--8,210:14-15.
87 DX1, at 3.
88 DX2, at 22.
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showing that CRlT did· anything to exert control over the bridge, such as
maintaining it.

McGuire has not presented any evidence to show that CRlT possessed the
bridge, which was located "inside the 19-R Canal, and inside the BlA right of
way.,,89 McGuire's counsel hypothesized in his opening remarks that if a prior
tenant constructed the bridge and if the prior tenant had a lease similar to
McGuire's, then the bridge may have become CRlT's property.90 This
hypothetical might be enough to survive a motion to dismiss, but McGuire has not
presented any evidence as to the prior tenant or as to CRlT's historical leasing
practices. Furthermore, some of the evidence submitted suggests that CRIT did
not own the bridge. McGuire, for instance, testified that he was told by Rodney
McVey, a BIA employee, that the bridge "wasn't the Tribe's.,,91 McGuire
himself in his opening post-trial brief recognized that "CRlT denied it owned the
bridge,"92 and a BlA official testified that the bridge was not included in the
premises conveyed by the lease.93

The lease also makes any interest it confers subject to the government's
right-of-way. In the second paragraph of the lease, McGuire obtained "the
following described premises together with all rights, privileges, necessary
easements and appurtenances thereto," but this grant was "subject to any prior,
valid, existing claim or rights-of-way, including the present existing roads.,,94
Thus, even if the lease included the Eighth Avenue Bridge, any use of that bridge
would be subject to the government's right-of-way.

Finally, even if paragraph 17 did cover the Eighth Avenue Bridge, the
Court notes that McGuire has never presented any evidence as to why paragraph
IT s allowance for "ingress and egress" "at all reasonable times" presents the
"crucial indicia" of a property right. Conti, 291 F.3d at 1342. As the Federal
Circuit has noted, "Not all property interests are legally protected property
rights." Nw. La. Fish & Game Pres. Comm'n v. United States, 574 F.3d 1386,
1390 (Fed. Cir. 2009). "'[O]nly those economic [interests] are 'rights' which
have the law [in] back of them, and only when they are so recognized may courts
compel others ... to compensate for their invasion." Id (quoting United States v.
Willow River Power Co., 324 U.S. 499, 502 (1945». Although McGuire asserts
that paragraph 17 includes the bridge, he has not shown why this paragraph's
allowance for access "at all reasonable times" amounts to a "legally protected
propert)r right[]." Nw. La. Fish, 574 F.3d at 1390.

89 Trial Tr. 360:19-20.
90 Id at 21:15-22 ("It was his predecessor's. " and under [his predecessor's]
lease it would have become the CRlT's bridge if the predecessor's lease was the
same presumably. The bridge belonged to the Colorado River Indian Tribes.").
91Id at71:11-14.
92 PI.'s Post Trial Opening Br. 16, ECF No. 108.
93 DX47, at 115:18.
94 DX1, at 3.
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c. The Pertinent Federal Regulations Only Allow
for Bridges Based on Revocable Permits.

Federal regulations cover BIA canals, and make crossings like the Eighth
Avenue Bridge subject to revocable rermits. As McGuire remarked at trial, "BIA
is very protective of their canals.,,9 These regulations are one legal means to
protect the canals and the irrigation system. As discussed below, the Federal
Circuit has found that no legally cognizable property interest exists in uses of
property dependent upon revocable permits.96

The regulations in place at the time McGuire signed his lease specified
that bridges like the Eighth Avenue Bridge could only exist with permission of
the government:

After a project is completed, additional structures
crossing or encroaching on project canal, lateral or
drain rights-of-way which are needed for private
use may be constructed privately in accordance with
plans approved by the Officer-in-Charge or by the
project. In either case the cost of installing such
structures will not be at the project's expense. Such
structures will be constructed and maintained under
revocable permits on proper forms issued by the
Officer-in-Charge of the irrigation project to the
party or parties desiring such structures.

25 C.F.R. § 171.9(c) (1999) (emphasis added). Regulations that exist at the time
a claimant acquired the property are part of the background principles that a court
must consider in determining whether or not the claimant had a legally cognizable
property interest. See Am. Pelagic, 379 F.3d at 1379 ("Because it was already in
place by the time [the plaintiffpurchased the property], the Magnuson Act was an
'existing rule' or 'background principle[]' of federal law that inhered in [the
plaintiffs] title.") (quoting Lucas, 505 U.S. at 1029-30). Cf Members ofPeanut
Quota Holders Ass'n v. United States, 421 F.3d 1323, 1331 (Fed. Cir. 2005)
("[A] compensable interest is indicated by the absence of express statutory
language precluding the formation of a property right in combination with the
presence of the right to transfer and the right to exclude.") (emphasis added).

In this case, McGuire essentialIy argues that he had a compensable right to
use a bridge that could only be "constructed and maintained under [a] revocable
permit[]." 25 C.F.R. § 171.9(c). This argument is foreclosed by Federal Circuit

95 Trial Tr. 116:20-21.
96 McGuire has not argued that he had a legally cognizable property interest in a
permit, implied or otherwise, to cross the BIA canal at Eighth Avenue. Any such
argument would be foreclosed by precedent. See, e.g., Am. Pelagic, 379 F.3d at
1374 ("American Pelagic did not and could not possess a property interest in its
fishery permits.").
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case law, since decisions of the Federal Circuit have made clear that no legally
cognizable property interest exists in uses of property dependent upon revocable
pennits.

In Mitchell Arms v. United States, for instance, the government revoked a
pennit that the claimant needed to sell its property in the way it had planned for
and preferred. MitcheU Arms, 7 F.3d at 213. There, the claimant contracted with
an overseas company to purchase and import assault rifles; after the government
suspended and eventually revoked the claimant's pennits to import the rifles, the
claimant brought suit and alleged that the government had taken its property. Id
at 215. The Federal Circuit held that "Mitchell's expectation of selling the assault
rifles in domestic commerce-the interest affected in this case-was not inherent
in its ownership of the rifles" because that interest was ''totally dependent upon
the import pennits." Id at 217. The Court noted that the "ability to import the
rifles and sell them in the United States was at all times entirely subject to the
exercise of ATF's regulatory power" and therefore "any expectation which arose
on Mitchell's part as a result of the import pennits did not constitute a property
right protected by the Fifth Amendment." Id

In a similar case, American Pelagic Fishing Co. v. United States, the
claimant invested $40 million in a fishing vessel that was meant to fish in the
Exclusive Economic Zone ("EEZ") of the United States in the Atlantic Ocean.
Am. Pelagic, 379 F.3d at 1366-68. The vessel was required to carry certain
pennits that were issues, but then revoked. Id at 1368-69. Due to the size and
configuration of the vessel, it could not operate profitably without the pennits,
and the claimant was forced to sell it. Id at 1369. The Court of Federal Claims
had found that "[t]he relevant stick in the bundle in this context is the right to use
the Atlantic Star to fish, subject to regulation" and that ''the right to use is one of
the group of rights inhering in the citizen's relation to [a] physical thing" and
concluded that the claimant had a property interest. Id at 1370 (quoting Am.
Pelagic Fishing Co., L.P. v. United States, 49 Fed. Cl. 36,46-48 (2001».

The Federal Circuit in American Pelagic reversed the Court of Federal
Claims' finding of a legally cognizable property interest. Am. Pelagic, 379 F.3d
at 1383. According to the Federal Circuit, it had to answer this question: "Was
the right to fish for Atlantic mackerel and herring in the EEZ a legally cognizable
property interest such that it was a stick in the bundle of property rights that
American Pelagic acquired as the owner of the Atlantic Star?" Am. Pelagic, 379
F.3d at 1376. The court found that "the ability to fish in the EEZ" was "a matter
of governmental pennission, rather than a property right." Id at 1380. Thus, "no
right to fish in the EEZ inhered in American Pelagic's title when it acquired the
Atlantic Star" and "[b]ecause the right to use the vessel to fish in the EEZ was not
inherent in its ownership of the Atlantic Star, American Pelagic did not suffer the
loss ofa property interest for purposes of the Takings Clause." Id at 1381.
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The facts of this case are similar to the situations in both Mitchell Arms
and American Pelagic. In all three cases, the claimants invested large amounts of
money into their property, hoping to make certain uses of that property. In
American Pelagic, the claimant hoped to use its fishing vessel, in which it had
invested $40 million, to fish in the EEZ. In Mitchell Arms, the claimant
contracted to import and sell guns. In this case, McGuire improved his farm and
hoped to access one part of his farm via the Eighth Avenue Bridge. In all three
cases, however, the anticipated uses were ones dependent upon government
permits. The claimant in American Pelagic needed permits to fish in the EEZ,
and in Mitchell Arms the claimant needed permits to import its guns. In this case,
McGuire's expected use of his property was also wholly dependent upon the
government's permitting scheme, since crossings over BIA canals could only
exist based on "revocable permits." See also Lemmons v. United States, 496
F.2d 864, 866 (Ct. Cl. 1974) ("The lease drew its vitality, and indeed its very
existence, from a permit issued by the Corps of Engineers. Plaintiff conceded he
could not operate his [business] without the permit.").

The Federal Circuit has similarly held that claimants are not entitled to
compensation for any increased value that government permits might bring to
their property. In Colvin Cattle Co. v. United States, for instance, the claimant
owned a ranch adjacent to federal grazing land in which the claimant had
stockwatering rights. Colvin Cattle, 468 F.3d at 805-06. For decades, the
claimant also had a lease to graze on that land, but, when the government
canceled the lease, the claimant sued. Id. The Federal Circuit found that the
claimant had no property right to allow its cattle to graze on the nearby land. Id.
at 809. That court held that the ranch "may have lost value" when the
government cancelled the grazing lease, but the claimant could not recover for
this loss because it "has not occurred by virtue of governmental restrictions on a
constitutionally cognizable property interest." Colvin Cattle, 468 F.3d at 808.
Here, while having to use alternate access routes may have interfered with the
profitability of McGuire's lease and caused it to lose value, merely losing value,
as in Colvin Cattle, does not mandate compensation.

d. McGuire has not Established a Legally
Cognizable Property Interest in Access via Pre
Existing Routes.

The Federal Circuit has been clear that a claimant must have a
compensable right to the particular use with which the government interfered.
Lacking that, a claim is "fatally defective." Am. Pelagic, 379 F.3d at 1383.

McGuire has claimed to have a legally cognizable property interest in
access as it existed at the outset of the lease. The Federal Circuit looks for the
"crucial indicia" of a property right, Conti, 291 F.3d at 1342, and considers
existing regulations to determine whether a claimant has a legally cognizable
property interest. Am. Pelagic, 379 F.3d at 1379. As discussed above, the lease
did not cover use of the bridge at Eighth Avenue, because it only covered
roadways "under the possession and control" of CRIT, which lacked both
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possession and control of the bridge. Even if the lease did cover the bridge,
McGuire has not presented any evidence that this would amount to a legally
cognizable property interest. An allowance for use of another's roadways "at all
reasonable times" does not necessarily have the '''crucial indicia of a property
right,' such as the ability to sell, assign, transfer, or exclude." Hearts Bluff, 2012
WL 148692, at *4 (quoting Conti, 291 F.3d at 1342). Furthermore, the
regulations only allowed for bridges like the one at Eighth Avenue if they were
based on revocable permits, and no legally cognizable property interest exists in
uses dependent upon revocable permits. McGuire has also not presented any
evidence that he could exclude, assign, sell, or transfer his interest in access via
pre-existing routes. In fact, McGuire testified that he could not exclude dump
trucks from the bridge.97

McGuire has cited a few cases that deal with the right of access to land,
but none ofthose cases are relevant here. He cites a few cases dealing with a total
deprivation of access. See, e.g., Foster v. United States, 607 F.2d 943, 950 (Ct.
C\. 1979) (finding a taking where the defendant was "[d]enying access 100% of
the time" to an Air Force base, under which plaintiffs owned mineral rights);
Stephenson v. United States, 33 Fed. C\. 63, 71 (1994) (noting that plaintiffs were
denied "physical access to the surface (by fencing and locked gates)" over their
mineral rights). A total deprivation did not, however, occur here, since McGuire
could still access his property from the north via Levee Road, or from either side
by driving along the canal banks. In fact, he harvested the hay that had been
planted prior to the bridge's removal.98 He also cites two cases from the state of
Florida. In the first, the Supreme Court of Florida found that "[a]ccess, as a
property interest, does not include a right to traffic flow even though commercial
property might very well suffer adverse economic effects as a result of reduced
traffic." Dep't of Transp. v. Gefen, 636 So.2d 1345, 1346 (Fla. 1994). In the
second case, the Supreme Court of Florida found that "the fact that a portion or
even all of one's access to an abutting road is destroyed does not constitute a
taking unless, when considered in light of the remaining access to the property, it
can be said that the property owner's right of access was substantially
diminished." Palm Beach Cnty. v. Tessler, 538 So.2d 846, 859 (Fla. 1989).
McGuire's convenient access route over the government canal was removed, but
he has not established that he had a right to access via that one particular point.

McGuire has not shown that a right to access via pre-existing routes is part
of the bundle of rights that he, as lessee, possessed in the farm in Arizona. As in
Mitchell Arms, McGuire's "financial expectations" may have been "frustrat[ed],"
but mere frustration of expected profit does "not amount to the taking of a
property right protected by the Fifth Amendment." Mitchell Arms, 7 F.3d at 217.

97 Trial Tr. 83:10-12.
98Id. at 197:7-14.
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3. A Claimed Right to Repair or Replace the Bridge at
Eighth Avenue does not Provide a Property Interest for
Fifth Amendment Purposes.

McGuire has also claimed a property interest exists in the right to repair
the bridge, and cites two sources for this right: the lease and the regulations.

At trial, McGuire testified that he was "ready and willing and able" to
construct a new bridge,99 although not all the evidence submitted to the Court
supports this assertion. In the Tribal Court lawsuit, McGuire had complained that
the government's removal of the bridge and notice to McGuire of how to obtain
approval for a new bridge ''would require that a neW bridge be installed at
Plaintiff's expense.,,100 In an affidavit, he also stated that he considered the lease
breached if "the bridge is removed or if a new bridge is built and I am expected to
pay for all or a portion of the costS."IOI Furthermore, despite McGuire's apparent
willingness to repair the bridge, Ted Henry testified that McGuire never "asked if
he ever could repair the bridge,,,102 and Albert Trimels testified that he "didn't
believe it had been maintained at all" and that there were no "signs of [the bridge]
receiving regular maintenance." 103

The applicable regulations do not mention even once a right to repair
crossings like the Eighth Avenue Bridge. Under 25 C.F.R. § 171.9(c), which
applies here and is discussed above, structures like that bridge are "maintained
under revocable permits," but the regulation does not mention any right to repair.
The following paragraph in the regulations, 25 C.F.R. § 171.9(d), does reference
repairing damaged crossings, but this regulation only applies to a "crossing
constructed for and by" the BIA and then transferred to some other entity. The
Eighth Avenue Bridge was not constructed by the BIA,104 and that paragraph~
and its reference to repairs of damaged crossings-is thus irrelevant to this
dispute. McGuire has cited no other source in the regulations for a right to repair.

McGuire also bases his claim in a right to repair on paragraphs 9 and 10 of
the lease, which relate to improvements on the land. In pertinent part, paragraph
9 provides:

991d. at 145:19.
100 DX8, at 41.
1011d. at 47.
102 Trial Tr. 435:15-16.
1031d. at 836:22-24.
104 As noted above, the builder of the bridge is unknown. McGuire has speculated
that it could be a prior tenant, Trial Tr. 21: 15-22, and one letter from CRlT
suggested that the original developer of the land had built it. DX2, at 22. In any
event, no party has ever suggested or presented evidence that the BIA built the
bridge, and 25 C.F.R. § 171.9(d) thus does not apply.
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All buildings and improvements ... shall at the
option of LESSOR, remain on said premises after
the termination of this Lease and shall thereupon
become property of LESSOR. LESSOR shall have
the right to require LESSEE to remove any
damaged or unsightly buildings and/or
improvements on the leased premises or otherwise
restore the leased premises upon, or within thirty
(30) days after, termination of this Lease, by giving
written notification to LESSEE within at least
ninety (90) days prior to Lease termination. If so
notified, LESSEE, at LESSEE'S sole cost and
expense, shall remove said buildings and/or
improvements and shall restore the premises to the
condition existing at the time this Lease
commenced. 105

Paragraph 10 requires that "improvements placed on the leased premises ... be
constructed in a good and workmanlike manner" and also requires that the lessee
"maintain the premises and all improvements thereon ... in good order and
repair." 106

Although a bridge would generally be considered an "improvement," these
paragraphs do not cover the Eighth Avenue Bridge. Black's Law Dictionary
defines an "improvement" as an "addition to real property, whether permanent or
not; esp., one that increases its value or utility." BLACK'S LAW DICTIONARY 826
(9th ed. 2009). These paragraphs reiterate the normal rule that "improvements to
realty are considered part of the real property[, and] ownership of the
improvements follows title to the land." Banner v. United States, 238 F.3d 1348,
1356 (Fed. Cir. 2001). Thus, the paragraphs provide that if a lessee constructs an
improvement on the leased premises, the title to that improvement will pass to
CRIT. As discussed above, however, the bridge is located "inside the 19-R
Canal, and inside the BIA right of way." 107 In testimony at the trial in bankruptcy
court, Allen Anspach also stated that the bridge was "not part of Mr. McGuire's
leased premises" because it was "part of the BIA right-of~way.,,108 These
paragraphs only cover improvements on "said premises," and the premises do not
include the 19-R Canal. Furthermore, even if the paragraphs included the bridge
within their grasp and conveyed to McGuire a "right to repair" the bridge, it is
unclear why this right would amount to a compensable property interest.

105 DXI, at 8.
106 DXl, at 8.
107 Trial Yr. 360:19-20.
108 DX47, at 115: 18-24.
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4. No Property Interest for Purposes of the Fifth
Amendment Exists.

The Federal Circuit has recently noted that a court may not conduct a
Penn Central analysis until it finds that the government has interfered with a
legally cognizable property interest. See Hearts Bluff, 2012 WL 148692, at *3.
In this case, McGuire has not established that the government took a stick in the
bundle of rights that he had as lessee.

Merely having some interest in property does not establish a property right
for purposes of the Fifth Amendment. Frequently, in cases before the Court of
Federal Claims and the Federal Circuit, a claimant will own some property, but
still fail to establish a legally cognizable property interest for purposes of the Fifth
Amendment. In Colvin Cattle, the claimant owned property on which he raised
livestock, but nevertheless failed to establish a property interest in the right to
have that cattle graze on nearby land. Colvin Cattle, 468 F.3d at 808. There, the
Federal Circuit noted that the fact that the plaintiffs "ranch may have lost
value ... is of no moment because such loss in value has not occurred by virtue of
governmental restrictions on a constitutionally cognizable property interest." ld
Here, McGuire leased a farm, but he has not established that he had a right to
access that fann via pre-existing methods, such as the Eighth Avenue Bridge, or
that he had a right to repair the bridge.

The Federal Circuit has noted that "a compensable interest is indicated by
the absence of express statutory language precluding the fonnation of a property
right in combination with the presence of the right to transfer and the right to
exclude." Members ofPeanut Quota Holders Ass'n, 421 F.3d at 1331. In this
case, the regulations specifically allowed the government to revoke a pennit for
bridges like the one at Eighth Avenue. 25 C.F.R. § 171 .9(c). McGuire also could
not '"exclude''' anyone from these claimed interests. Mitchell Arms, 7 F.3d at
215 (quoting Hendler, 952 F.2d 1364). He could also not "transfer" these
interests. Members of Peanut Quota Holders Ass'n, 421 F.3d at 1331. His
claimed interests thus lack the "'crucial indicia of a property right,' such as the
ability to sell, assign, transfer, or exclude." Hearts Bluff, 2012 WL 148692, at *4
(quoting Conti, 291 F.3d at 1342).

C. Since McGuire Has Not Demonstrated that he had a Compensable
Interest in what was AIlegedly Taken, a Penn Central Analysis is
Unnecessary.

Demonstration of a compensable interest is an absolute requirement of a
regulatory taking claim. As the Federal Circuit has noted, "[I]f a claimant fails to
demonstrate that the interest aIlegedly taken constituted a property interest under
the Fifth Amendment, a court need not even consider whether the government
regulation was a taking under the analysis set forth in Penn Central." Conti,291
F.3d at 1339. Here, McGuire has extensively discussed Penn Central, but spent
scant time on the necessary first step of the analysis. See also McGuire, 97 Fed.
Cl. at 438 (noting McGuire's "failure to, even once, discuss this critical first step
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of a takings analysis in any of his submissions to the Court."). Since the Court
finds that McGuire has failed to meet his burden of showing a compensable
interest, an analysis ofthe challenged actions under Penn Central is unnecessary.

III. Conclusion

For the above-mentioned reasons, the Court finds that the government did
not commit a regulatory taking. The Clerk is directed to enter judgment in favor
of the government.

No costs.

IT IS SO ORDERED.

s/Bohdan A. Futey
BOHDAN A. FUTEY

Judge
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