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INTRODUCTION 
 

The plaintiff, Jemez Pueblo (“Pueblo”), brought this quiet title action to recover its 

unextinguished aboriginal Indian title (“Indian title”) lands encompassed by the Valles Caldera 

National Preserve (“Valles Caldera”) that was established through exclusive use and occupancy 

from as early as the 13th century.  The government seeks to dismiss this case primarily on the 

grounds that it is barred by the statute of limitations of the Indian Claims Commission Act 

(“ICCA”), 60 Stat. 1049, § 12 (August 13, 1946).  The government’s position relies on the 

assumption that the Pueblo’s Indian title to the Valles Caldera was extinguished by Pub. L. No. 

36-197, 12 Stat. 71 (1860), allowing the Baca heirs to select 500,000 acres of “public land” 

anywhere in New Mexico Territory (“Baca float”) in settlement of a Spanish land grant conflict 

in the vicinity of Las Vegas, NM, or by the ICCA itself on August 13, 1946, and that a taking 

claim against the United States arose as of such date.  As explained below, the Pueblo’s Indian 

title to the Valles Caldera has never been taken or extinguished, and the Pueblo was not required 

by the ICCA to claim falsely that it was.  

The approval of Baca Location No. 1, encompassing the Valles Caldera, by the Surveyor-

General of New Mexico was no more than a quitclaim from the United States that did not affect 

Jemez Pueblo’s title to the area, nor give rise to a taking claim against the United States. 

The government seeks to elevate certain case law, inapplicable to the case at bar, to the 

level of a doctrine that the ICCA itself, coupled with its five year statute of limitations, was an 

“exclusive remedy” that effectively extinguished all existing off-reservation tribal property and 

treaty rights as of August 13, 1946.  The plain language of the statute does not support this 

interpretation, and it gave Indian tribes no hint or notice of this sweeping and draconian effect.  
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In enacting the ICCA, Congress had no legislative intent to effect a wholesale extinguishment of 

all otherwise valid Indian property interests and treaty rights outside of reservation boundaries. 

The logically unavoidable result of the government’s position is that all Indian tribes were 

required to assume the taking or extinguishment of all off-reservation property and treaty rights 

and file claims for compensation prior to the August 13, 1951 ICCA Section 12 statute of 

limitations deadline, even though nothing outside of the ICCA itself could be identified that 

could have effected a taking consistent with the standards for the taking of Indian property 

articulated in United States v. Santa Fe Pac. R.R. Co., 314 U.S. 339 (1941) (“Santa Fe”). 

Furthermore, the proceedings in Pueblo de Zia et al. v. United States, Docket 137 before 

the Indian Claims Commission (“ICC”), are not a bar to this lawsuit, nor did the Valles Caldera 

Preservation Act, Pub. L. No. 106-248, 114 Stat. 598 (July 25, 2000) extinguish the Pueblo’s 

Indian title in 2000.  

ARGUMENT 
I. THE GOVERNMENT HAS NOT MET ITS BURDEN FOR A FACTUAL 

ATTACK ON SUBJECT MATTER JURISDICTION. 

The government’s motion to dismiss is partially premised upon Federal Rule of Civil 

Procedure 12(b)(1).  Under this rule the defendant may make a facial attack on the pleadings or 

rely on evidence outside the complaint in a factual attack.  Holt v. United States, 46 F.3d 1000, 

1002 (10th Cir. 1995).  In its complaint the Pueblo asserted jurisdiction under the Quiet Title 

Act, 28 U.S.C. § 2409a (“QTA”).  To assert a claim under the QTA, the plaintiff must: 

set forth with particularity the nature of the right, title, or interest which the 
plaintiff claims in the real property, the circumstances under which it was 
acquired, and the right, title, or interest claimed by the United States.   
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Id. § 2409a(d).  Plaintiff’s complaint does set forth these facts with particularity and the 

government has not presented a facial challenge to the sufficiency of the allegations in the 

complaint under Rule 12(b)(1).   

Rather, in its motion to dismiss the government asserts that it is making a factual attack 

on the complaint.  ECF No. 14 at 14.  The government claims that, by attaching a petition, an 

opinion and a joint motion for entry of judgment from proceedings in the ICC involving the 

Pueblo’s joint claim for compensation with the Pueblos of Santa Ana and Zia over in-common 

interests in a tract of land known as the Ojo del Espiritu Santo, the burden of persuasion has 

shifted to the Pueblo to prove the existence of subject matter jurisdiction.  Id. at 14.  However, 

the government has not met its burden to establish a factual attack on the pleadings and no 

burden of proof shifted to the plaintiff. 

The government’s attempt to challenge subject matter jurisdiction on a factual basis 

under Rule 12(b)(1) is limited to two claims based on the ICCA: 1) the “finality provision” of the 

ICCA bars the claim; and 2) the ICCA provided the exclusive opportunity to litigate this claim.  

Id. at 17.  As to the first ICCA claim, the government attached an exhibit indicating that the 

United States and the Pueblos of Zia, Jemez and Santa Ana filed a joint motion for the entry of a 

final stipulated judgment in the ICC.  Def.’s Ex. C, ECF No. 14-3.  The government did not 

provide a final judgment or any evidence that the plaintiff was paid as a result of the judgment.  

The government also did not provide any specific evidence that factual circumstances 

surrounding the Baca Location No. 1 were in any way similar to the joint claims brought by Zia, 

Jemez and Santa Ana Pueblos for compensation due to the loss of in-common title and use of the 

tract of land known as the Ojo Del Espiritu Santo in the ICC.  Def.’s Ex. A, ECF No.14-1 at 4.  

Case 1:12-cv-00800-RB-RHS   Document 22   Filed 05/16/13   Page 10 of 49



4 
 

The government has not and cannot point to any particular facts in the 42 pages of exhibits 

attached to its motion that demonstrate that the Pueblo’s current claim was part of that prior joint 

Pueblo litigation.  Indeed, the government admits that the Pueblo’s claim to Indian title to the 

Valles Caldera was not included in that prior litigation.  See ECF No. 14 at 25 (“the Pueblo did 

not claim title to the Valles Caldera in the ICC litigation”).  Accordingly, the government has not 

demonstrated on a factual basis that plaintiff’s exclusive claim to the Valles Caldera touches on 

the joint claim in the ICC such that the payment of any award would have triggered the finality 

provision of the ICCA.   

Likewise, the government’s argument that the ICCA provided an exclusive remedy, is 

without factual support.  The government has not provided the court with any extrinsic evidence 

establishing that the Pueblo had a claim for compensation relating to the Valles Caldera as of 

1946.  The government’s arguments in this regard are based on mere inferences.  See e.g., ECF 

No. 14 at 25 (“Plaintiff was surely aware that an action arose before 1946”).  The government 

has not attached any patent to the Baca Location No. 1 or any other evidence that would even 

tend to suggest that the Pueblo had a claim for monetary compensation related to the loss of 

aboriginal Indian title in the Valles Caldera.  Indeed in its argument the government does not 

provide any exhibits but relies instead on the allegations in the Pueblo’s complaint.  Id. citing 

ECF No. 1 at ¶ 80. 

Although no burden has shifted to the Pueblo to prove the existence of subject matter 

jurisdiction, exhibits providing extrinsic evidence that rebut the government’s exhibits and 

arguments are attached to this response brief.  Moreover, when a defendant raises a factual 

challenge to subject matter jurisdiction that goes to the merits of the case, such as whether the 
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Pueblo’s Indian title was extinguished by the United States at any point prior to 1946, then the 

subject matter jurisdiction is intertwined with the merits of the claim and the case should proceed 

to trial.  Holt, 46 F.3d at 1002.  Finally, should the court determine to proceed on the basis of a 

factual challenge to subject matter jurisdiction under Rule 12(b)(1), then the Pueblo requests that 

an evidentiary hearing be held, following jurisdictional fact discovery, for a thorough and 

adequate presentation of the relevant evidence to the court. 

II. TAKEN AS TRUE THE ALLEGATIONS IN THE COMPLAINT ESTABLISH A 
CLAIM THAT ENTITLES THE PUEBLO TO RELIEF. 

On a motion to dismiss under Rule 12(b)(6) the court must accept the well pleaded facts 

in the complaint as true and construe them in the light most favorable to the Pueblo.  Bauchman 

v. W. High Sch., 132 F.3d 542, 550 (10th Cir. 1997); Cooper v. Pate, 378 U.S. 546 (1964).  The 

Pueblo’s complaint is legally sufficient for relief to be granted on the claims stated therein. 

III. JEMEZ PUEBLO’S INDIAN TITLE TO THE VALLES CALLDERA REMAINS 
UNEXTINGUISHED. 

A. The Pueblo Established Indian Title to the Valles Caldera. 

Indian title is established by a tribe’s “actual, exclusive, and continuous use and 

occupancy ‘for a long time.’”  See Sac & Fox Tribe of Okla. v. United States, 383 F.2d 991, 997-

98 (Ct. Cl. 1967); Cohen’s Handbook of Federal Indian Law (2012 Ed.), § 1504[2] at 999; 

Alabama–Coushatta Tribe v. United States, Congressional Reference No. 3–83, 2000 WL 

1013532 (Ct. Cl. 2000) (only the Westlaw citation is currently available) (finding unextinguished 

Indian title and a right to compensation for government’s failure to protect the use and 

occupancy thereof).  
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Indian title is an enforceable property right that is “as sacred as the fee.”  This principle 

has been consistently reaffirmed by the United States Supreme Court since its 1831 decision in 

Cherokee Nation v. Georgia, 30 U.S. 1, 48 (1831) (aboriginal title is as “sacred as the fee simple 

absolute title of the whites”), and as recently as 1985 in Oneida County, N.Y. v. Oneida Indian 

Nation of New York State, 470 U.S. 226 (1985) (same).  See also, Cohen, Felix S., Original 

Indian Title, 32 Minn. L. Rev. 28, 47 (1947-1948) (gathering cases).  “A  tribe’s aboriginal title 

does not require an affirmative act of the sovereign for its continued viability.32  Id.; Santa Fe, 

314 U.S. at 347; Lipan Apache Tribe v. United States, 180 Ct. Cl. 487, 492 (1967).  Indeed, once 

established in the United States, aboriginal title endures in perpetuity until it is appropriately 

extinguished by the sovereign or abandoned by the tribe.”  Alabama-Coushatta, 3-83, 2000 WL 

1013532, citing Santa Fe, 314 U.S. at 347, 353; Lipan Apache, 180 Ct. Cl. at 492.  

The well pleaded facts in the complaint demonstrate the Pueblo’s established and 

unextinguished Indian title to the Valles Caldera through exclusive use and occupancy from as 

early as the 13th century. In addition to the allegations of the complaint, the declarations of 

anthropologist Dr. Henry Walt, archival researcher Vicki Killian, and former Jemez Pueblo 

Governor and tribal historian, Paul Tosa, are filed concurrently with this brief to demonstrate the 

fact of the Pueblo’s established and unextinguished Indian title to the Valles Caldera.  

B. The Pueblo’s Indian Title to the Valles Caldera Has Not Been Extinguished. 

The Supreme Court’s decision in Santa Fe provides clear standards to determine whether 

Indian title has been extinguished. The Supreme Court identified four ways that Indian title can 

be extinguished: 1) treaty of cession; 2) Act of Congress expressly identifying a parcel of Indian 

land and intending to extinguish Indian title; 3) official and intentional tribal abandonment; and 
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4) conquest. 314 U.S. at 347. In addition, “[i]t is well-settled that an intention to authorize the 

extinguishment of Indian title must be ‘plain and unambiguous.’”  New York v. Shinnecock 

Indian Nation, 523 F. Supp. 2d 185, 251 (E.D.N.Y. 2007) (internal citations omitted) (“given this 

strong policy, any ambiguity on the issue of whether aboriginal title has been extinguished must 

be resolved in favor of the Indian tribe”).  Here the statute that created the “Baca Float” did not 

identify a specific tract of land granted by Congress to the Baca heirs, much less meet the Santa 

Fe standards for extinguishment of Indian title. It states in relevant part: 

And be it further enacted, That it shall be lawful for the heirs of Luis Maria Baca . 
. . . to select instead of the land claimed by them, an equal quantity of vacant land 
[approximately 500,000 acres], not mineral, in the Territory of New Mexico, to be 
located by them in square bodies, not exceeding five in number. And it shall be 
the duty of the surveyor-general of New Mexico, to make survey and location of 
the lands so selected . . . .   
 

Sec. 6, Pub. L. No. 36-197, 12 Stat. 71, 72 (1860).  

In Santa Fe the Supreme Court responded to the contention that the creation of the 

Colorado River Indian Reservation extinguished the Hualapai’s Indian title by stating that: 

We find no indication that Congress by creating that reservation intended to 
extinguish all of the rights which the Walapais had in their ancestral home. That 
Congress could have effected such an extinguishment is not doubted. But an 
extinguishment cannot be lightly implied in view of the avowed solicitude of the 
Federal Government for the welfare of its Indian wards . . . . [T]he rule of 
construction recognized without exception for over a century has been that 
‘doubtful expressions, instead of being resolved in favor of the United States, are 
to be resolved in favor of [the Indian tribe]. 

Santa Fe, 314 U.S. at 353-54 (internal citations omitted).1 

                                            
1 When coupled with the long-standing doctrine that doubtful or ambiguous statutory and treaty 
expressions are to be resolved in favor of Indian tribes, the persuasive authority in the United 
Nations Declaration of the Rights of Indigenous Peoples (adopted by the United Nations General 
Assembly on September 13, 2007, and endorsed by the United States on December 16, 2010) 
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The Surveyor General of New Mexico’s subsequent approval of the Baca heirs’ first 

selection, Baca Location No. 1, encompassing the Valles Caldera, was no more than a ministerial 

action and could not have extinguished Indian title. See United States ex rel.  Chunie v. Ringrose, 

788 F.2d 638, 642-43 (9th Cir. 1986) (the general rule is that grants to private individuals by the 

United States or other sovereigns do not extinguish aboriginal title); Turtle Mountain Band of 

Chippewa Indians v. United States, 490 F.2d 935, 941 (Ct. Cl. 1974) (the title of the United 

States and Indian title are separate but nonexclusive forms of ownership that can exist 

concurrently).2  

Moreover, in the particular context of Indian law, it has been held repeatedly that federal 

conveyances, whether by patents or grants, are not inconsistent with aboriginal Indian title, 

because the grantee takes title subject to the tribal right of use and occupancy until that right is 

expressly extinguished by Congress. Santa Fe, 314 U.S. at 353-54.3  In Beecher v. Wetherby, for 

instance, Congress had provided that certain lands should be granted to the state of Wisconsin for 

schools upon its admission into the union. 95 U.S. 517 (1877).  The Supreme Court held that title 
                                                                                                                                             
advises against the taking of Jemez Pueblo’s Indian title lands by application of the 
government’s “exclusive remedy” theory. 
2 Typical federal public domain patents are in the nature of quit claim deeds: they relinquish the 
interest of the United States, if any, but are subject to all valid, pre-existing rights in the property. 
Such conveyances are not wrongful against any prior rightful title holders because the 
conveyance transfers only the title the transferor has. Although patents were not issued for the 
Baca Locations, “the same result follows [from the survey and the Land Department’s approval 
of the selection]. . . . [T]he title passed the same as though a patent had issued.”  Shaw v. 
Kellogg, 170 U.S. 312, 341 (1898). 
3 In the ICC where only money damages were available, claimants were forced to plead that their 
titles had been extinguished, and for the purpose of calculating damages in the absence of an 
actual extinguishment, fictional extinguishment dates were frequently assigned. See e.g., Gila 
River Pima-Maricopa Indian Cmty v. United States, 494 F.2d 1386 (Ct. Cl. 1974).  However, the 
practice of fictional extinguishment for valuation purposes has not altered the principle requiring 
express Congressional extinguishment.  Oneida County v. Oneida Indian Nation, 470 U.S. 226, 
247 (1985). 
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to the sections passed to the state, without further evidence of conveyance, when it was admitted 

and its lands were surveyed. The state, however, took only a naked fee subject to Indian title so 

long as the occupancy continued because “that occupancy could only be interfered with or 

determined by the United States.” Id. at 525-26; See also, Johnson v. M’Intosh, 21 U.S. 543 

(1823); Buttz v. Northern Pac. R. R., 119 U.S. 55 (1886); Cohen Handbook § 15.04[2] at 999-

1004. 

Here the congressional statute at issue only authorized the selection of “vacant” land and 

is silent about any pre-existing rights in the lands selected. Thus, Baca Location No. 1 is subject 

to the Pueblo’s Indian title because the act authorizing the grant did not expressly demonstrate 

Congressional intent to extinguish it.  See Picuris Pueblo v. Oglebay Norton Co., 228 F.R.D. 665 

(D.N.M. 2005) (a substantially similar case holding that the United States quitclaimed land to a 

third party under the public land laws without extinguishing Indian title). 

Congress has never acted to extinguish the Pueblo’s Indian title, and the Pueblo has not 

ceded or abandoned that title. The Pueblo did not have a claim against the United States prior to 

August 13, 1946, within the meaning of the ICCA jurisdictional provision because no “taking” or 

extinguishment had occurred.  Tosa Decl. at ¶¶ 17, 18, 20, 23, 25-31, 34-43; Walt Decl. Ex. A 

Henry J. Walt, “An Ethnological and Archeological Expert Witness Assessment of the 

Relationship of Jemez Pueblo to the Valles Caldera (April 20, 2013) (“Expert Assessment”) at 1 

(concluding that the Pueblo has been the primary and principal user of the Valles Caldera since 

at least the 1300 A.D.). 
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IV. CONGRESS DID NOT INTEND THE ICCA TO BE AN “EXCLUSIVE 
REMEDY” THAT WOULD EXTINGUISH OTHERWISE VALID INDIAN 
TITLE.  

A. The ICCA Was Remedial Legislation Intended to Rectify Ancient Wrongs. 

Before the creation of the ICC, tribes had no forum for pursuing claims against the 

federal government absent congressional action authorizing litigation on behalf of specific tribes. 

The Court of Claims was expressly prohibited from adjudicating suits based on treaties.  Act of 

March 3, 1863, ch. 92, § 9, 12 Stat. 765.  This law was generally interpreted as barring all Indian 

claims. Tribes repeatedly petitioned Congress to obtain special statutes granting the Court of 

Claims jurisdiction and waiving sovereign immunity.  Between 1836 and 1946, Congress 

enacted 142 such acts.  Cohen’s Handbook at 438 § 5.06[2]. 

By the beginning of the twentieth century the United States faced an accumulation of 

Native American grievances extending through two centuries.  Congress tired of frequent 

requests to enact special jurisdictional acts to allow Indian tribes to sue.  In 1946, Congress 

created the ICC to provide Native Americans with a measure of justice and a remedy for “ancient 

wrongs.”  Blackfeet & Gros Ventre Tribes of Indians v. United States., 119 F. Supp. 161, 168 

(Ct. Cl. 1954) (“The purpose of the Indian Claims Commission Act was to close out the claims 

of Indian tribes for ancient wrongs”). 

B. The ICCA Was Not an “Exclusive Remedy.” 

The government’s “exclusive remedy” argument is that the ICCA was intended by 

Congress to extinguish claims to any and all Indian land, water, and treaty rights that existed 
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beyond recognized Indian reservation boundaries,4 whether or not the tribes actually had a claim 

against the United States on August 13, 1946, and failure to file a claim within the five-year 

statute of limitations in Section 12 of the ICCA bars all subsequent litigation to recover or 

validate off-reservation property and treaty rights that existed on August 13, 1946.  The 

“exclusive remedy” concept makes the ICCA not just a “remedy for ancient wrongs” as the 

legislative history of the Act states, but an engine of new wrongs that summarily extinguished all 

otherwise valid off-reservation property and treaty rights. This interpretation of the ICCA is 

historically, legally and logically wrong. 

In State ex rel. Martinez v. Kerr-McGee Corp., 898 P.2d 1256 (NM Ct. App. 1995), the 

Court of Appeals, in an opinion written by New Mexico Supreme Court Justice Bosson, provided 

a compelling and insightful analysis of both the scope of the ICCA’s jurisdiction and the Section 

12 statute of limitations bar, and the preclusive effects of prior ICCA proceedings. Rather than 

resort to the sweeping and facile conclusion that the ICCA itself, and any proceedings pursuant 

thereto, necessarily extinguished or precluded any subsequent tribal claims, the court carefully 

analyzed previous ICC proceedings in detail to determine what particular issues were actually 

litigated and what issues were precluded in relationship to the case before it.  

Kerr-McGee involved the adjudication of pueblo Indian water rights in the Rio San Jose, 

New Mexico. The district court granted partial summary judgment against the pueblos based on 

issue and claim preclusion arising from the pueblos’ previous claims in the ICC.  The ICC held 

that the pueblos’ title to aboriginal lands, and water rights appurtenant to those lands, were 

extinguished.  A settlement resulted in an award.  The New Mexico State Engineer argued that 
                                            
4 The government’s argument focuses on land, but necessarily applies to all other off-reservation 
treaty, hunting and fishing rights, and water rights that are sourced off-reservation. 
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the pueblos had already been compensated for the loss of the water rights they were claiming in 

the Rio San Jose adjudication, and were barred from relitigating those claims.  

With respect to the applicability of ICCA claim preclusion, the court said: 

Claim preclusion bars litigation of claims that were or could have been advanced 
in an earlier proceeding. Claims are not precluded, however, where a plaintiff 
could not seek a certain relief or rely on a certain theory in the first action due to 
limitations on the subject matter jurisdiction of the first tribunal. Congress created 
the ICC as a tribunal of limited jurisdiction, restricted by statute to monetary 
claims against the United States for the loss of lands and other property. In their 
claims before the ICC, the Pueblos could not have quieted title to lands or 
asserted ownership of water rights against the government. Similarly, the Pueblos 
could not have brought any claims against the State of New Mexico nor against 
the very private parties who oppose them in this litigation. The Pueblos brought 
the only claim possible, seeking monetary compensation from the United States 
for loss of title. Therefore, the Pueblos’ current effort to establish water rights 
against the competing claims of non-Indians was not, and could not have been, 
brought before the ICC. The Pueblos should not be barred from asserting this 
claim now, for the first time, when it could not have been brought previously 
before the ICC.  
 

Kerr-McGee, 898 P.2d at 1259-60 (internal citations omitted) citing Devils Lake Sioux Tribe v. 

North Dakota, 917 F.2d 1049, 1056 (8th Cir.1990) (refusing to apply claim preclusion to Indian 

claim of title because ICC lacked jurisdiction over that claim); Cayuga Indian Nation of N.Y., v. 

Cuomo, 667 F. Supp. 938, 947 (1987) (rejecting res judicata, in part, because the tribe could not 

have brought present action in ICC proceedings).  

With respect to the applicability of the ICCA statutory preclusion theory, the  

court said:  

Most cases that have given preclusive effect to prior ICC proceedings 
have relied more on a theory of statutory preclusion than on the traditional 
preclusion doctrines. These cases recognize that by creating the ICC, Congress 
intended that an ICC determination of liability would conclusively establish that 
title had been extinguished and could not be reasserted by the tribe. The case law 
implies that Congress created a statutory method of preclusion for this particular 
subject matter. Although nothing in the actual language of the statute indicates 
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such an intent, we address the theory as it applies to this case, since it has been 
relied upon by a number of courts. 

The same rules applicable to issue preclusion analysis should apply to the 
statutory preclusion theory. Federal cases have applied each theory, and none has 
indicated any significant difference between them. The theories share the same 
objective: to determine exactly what was litigated and decided in the prior 
proceeding, so that courts can determine the basis of the compensation received 
by those tribes.  

Under statutory preclusion, the burden should still be on the party 
asserting preclusion to establish that compensation was actually paid for the 
subject property. Preclusion should not be applied if it is unclear what was 
decided, or whether the tribe was in fact compensated for the loss of the same 
property which the tribe now claims as owner. . . . .  As discussed above, it is 
impossible to determine whether the settlement at issue in this case included any 
compensation for such lost water. Because the State failed to show with certainty 
that the Pueblos were compensated for lost water, the application of statutory 
preclusion is not appropriate. 
 

Kerr-McGee, 120 N.M. at 125-26 (internal citations omitted). 

Two parts of the jurisdictional mandate of the ICC are relevant to understanding the 

history of tribal land claims under the ICCA:  

[]claims arising from the taking by the United States, whether as the result of a 
treaty of cession or otherwise, of lands owned or occupied by the claimant 
without the payment for such lands of compensation agreed to by the claimant; 
and []claims based upon fair and honorable dealings that are not recognized by 
any existing rule of law or equity. 

 
ICCA § 2, 60 Stat. at 1050.  Most (but not all) land claims sought compensation for takings, 

whether or not there was an actual taking consistent with the requirements of Santa Fe.  

Where there had in fact been no taking, tribal attorneys asserted events as late as possible, 

while federal attorneys did the opposite.  It is instructive that no decision under the ICCA has 

ever cited the Act itself as taking or extinguishing Indian title.  Had the tribal claims attorneys 

believed that the passage of the ICCA itself extinguished all Indian title, they would surely have 

asserted August 13, 1946 as the date of “taking” in order to get a higher value for the land and a 
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larger award. The government’s theory that the ICCA was an “exclusive remedy,” when coupled 

with the ICCA Section 12 statute of limitations, effectively extinguished Indian off-reservation 

property and treaty rights, was no part of the contemporaneous collective understanding of 

Congress and the Indian claims bar. 

Nor was it the understanding of the Supreme Court in Tee-Hit-Ton Indians v. United 

States, 348 U.S. 272 (1955), a Fifth Amendment property taking claim by the Tee-Hit-Ton Band 

of Tlingits for compensation for timber harvested in 1951 by the Forest Service from aboriginal 

Indian title lands. In Tee-Hit-Ton, the Court held that since the Indian title lands were not 

“recognized” title lands, as in a treaty reservation, the Tee-Hit-Tons had no constitutional right to 

compensation.  In support of this holding the Court stated: 

This is not a case that is connected with any phase of the policy of the Congress, 
continued throughout our history, to extinguish Indian title through negotiation 
rather than by force, and to grant payments from the public purse to needy 
descendants of exploited Indians. The legislation in support of that policy has 
received consistent interpretation from this Court in sympathy with its 
compassionate purpose. 

 

Id. at 273-74 citing the ICCA, 60 Stat. 1049.  In 1955, the Supreme Court did not imagine that 

the ICCA itself had extinguished all otherwise unextinguished Indian title or it would have 

denied the claim on the grounds that the ICCA provided an “exclusive remedy” and the Section 

12 statute of limitations had run. Instead, the Court left the Indian title intact, noting the 

“compassionate purpose” of the ICCA and federal policy “to extinguish Indian title through 

negotiation.”  
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1. The Legislative History of the ICCA Does Not Support the 
Government’s “Exclusive Remedy” Argument. 

Felix Cohen, the author of the definitive treatise on federal Indian law, was very involved 

in the drafting and enactment of the Indian Claims Commission Act while serving as Department 

of Interior Solicitor. Dalia Tsuk Mitchell, Architect of Justice: Felix S. Cohen and the 

Foundation of American Legal Pluralism, pp. 191-245 (Cornell Univ. Press 2007).  In a dialogue 

between House Indian Committee Chairman Jackson and Solicitor Cohen, it was revealed that 

Solicitor Cohen understood that the ICCA would provide a remedy for existing claims – Section 

12 of the ICCA was not intended to extinguish then existing off-reservation property and treaty 

rights and transmute such rights into a claim against the United States for compensation. When 

in the course of that dialogue, Chairman Jackson suggested that the ICCA statute of limitations 

would terminate treaties, Solicitor Cohen corrected him by pointing out that it would only deny a 

remedy for then existing claims.  Transcript of Hearings before the House Committee on Indian 

Affairs on H.R. 1198 and H.R. 1341, 79th Cong. 1st Sess. (1945). Attached as Exhibit 1. 

2. Section 24 of the ICCA Does Not Impose an “Exclusive – Money 
Damages Only – Remedy” on Indian Tribes. 

Section 24 of the ICCA provided a waiver of the government’s sovereign immunity for 

claims accruing after the date of passage of the ICCA.  Codified as amended at 28 U.S.C. § 

1505.  This section of the ICCA was intended to solve the problem that gave rise to the ICCA in 

the first place, by putting an end to the need to obtain special jurisdictional acts from Congress. 

See Navajo Tribe v. New Mexico, 809 F.2d 1455, 1460 (10th Cir. 1987). Thus Section 24 

provides jurisdiction over tribal claims for damages arising after August 13, 1946, in the Court of 

Claims. To plaintiff’s knowledge there is no case law holding that Section 24, as part of the 

ICCA, was intended to convert all tribal property and treaty rights claims arising after August 13, 
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1946, into claims for money damages only.  Yet, this is the result that 28 U.S.C. Section 1505 

would have on all claims brought after August 13, 1946, under the government’s “exclusive 

remedy” theory.  If the government’s exclusive remedy theory were correct then there would 

have been no Indian tribal litigation in federal district courts involving off-reservation treaty 

hunting and fishing rights or property rights to land and water after August 13, 1946. 

3. A Great Number of Indian Tribal Claims and Settlements Involving 
Tribal Rights to Land and Water Are Inconsistent with the 
Government’s Argument. 

If the government were correct, it would follow that all unadjudicated Indian water rights 

(the sources of which usually lie beyond reservation boundaries unless the reservation occupies 

the headwaters); all off-reservation treaty rights, hunting rights, and fishing rights; as well as off-

reservation land rights; were extinguished on August 13, 1946, and converted to claims against 

the United States for compensation for “takings.”  Exhibit 2 attached to this brief provides a list 

of cases involving land and water rights, settlement acts, and other actions that cannot be 

explained if the government is correct. 

 The single most significant event since 1946 that contradicts the government’s “exclusive 

remedy” theory is the enactment of the Alaska Native Claims Settlement Act (ANCSA) on 

December 18, 1971, the largest land claims settlement in United States history.  Prior to the 

settlement, Native Alaskans held aboriginal Indian title to approximately 150 million acres of 

Alaska. ANCSA resolved the long-standing issues surrounding aboriginal land claims in Alaska, 

and extinguished Alaska Native claims to the land, by confirming title to 40 million acres to 

twelve Alaska Native regional corporations and over 200 local village corporations.  Pub. L. No. 

92-203, 85 Stat. 689 (Dec. 18, 1971) (codified at 43 U.S.C. § 1601 et seq.).  If the government’s 
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theory were correct, all Alaska Native aboriginal title in Alaska would have been extinguished as 

of August 13, 1946, and there would have been no basis for ANCSA. 

In addition, since 1946, there has been a great deal of litigation involving tribal land, 

water and treaty rights wherein the rights at issue were aboriginal or arose as a result of treaties 

or the creation of Indian reservations (e.g., the Winters Doctrine of Indian reserved water rights).  

Indeed a number of Eastern Indian tribes have asserted claims to Indian title and treaty lands 

based on conveyances to states and non-Indians that violated the Trade and Intercourse Act, 1 

Stat. 137, codified as 25 U.S.C. § 177 (Nonintercourse Act).  These claims led to several large 

settlements included on Exhibit 2. 

The most prominent of these cases is County of Oneida, 470 U.S. 226.  In 1970, the 

Oneida Indian Nation instituted this suit alleging that their ancestors conveyed 100,000 acres to 

the State of New York under a 1795 agreement that violated the Nonintercourse Act, and thus 

that the transaction was void. It is important to note that the Oneida Nation had filed a claim for 

compensation for the same lands in the ICC, and had subsequently withdrawn the claim, 

preferring to pursue a live title claim.  County of Onieda, 470 U.S. at 250, n.25 and 269, n.23. 

The Supreme Court did not seize upon the government’s proposed ICC “exclusive remedy” 

doctrine to dismiss the case.  

 Here in New Mexico, there are ongoing Indian water rights adjudications that were 

initially filed in 1966.  The cases include New Mexico v. Aamodt, 537 F.2d 1102, 1104 (10th Cir. 

1976); New Mexico, ex rel. State Engineer v. Abbott, No. 68-cv-7488-BB-ACE, 70-cv-8650-BB-

ACE (D. N.M.); New Mexico, ex rel. State Engineer v. Aragon, No. 69-cv-07941-MV-LFG (D. 

N.M.); and New Mexico, ex rel. State Engineer v. Abousleman, No. 83-cv-01041-MV-WPL (D. 
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N.M.).  All of the New Mexico Indian water rights adjudications involve rights that existed as of 

the accession of the United States to the Southwest under the 1848 Treaty of Guadalupe-Hidalgo 

and water sources that have been largely appropriated by non-Indians off-reservation. 

Plaintiff is unaware of any case law that distinguishes between unextinguished off-

reservation Indian title and other off-reservation property and treaty rights, including water 

rights, hunting and fishing rights, for purposes of application of the ICCA Section 12 statute of 

limitations.  There is no meaningful distinction. Virtually all off-reservation tribal property and 

treaty rights that exist today existed prior to the enactment of the ICCA.  If all Indian tribes were 

required by the ICCA to claim a taking of all otherwise unextinguished Indian title and file ICCA 

claims for compensation, that should also be true for all other off-reservation property and treaty 

rights, including hunting and fishing rights. 

The government cites W. Shoshone Nat’l Council v. Molini, 951 F.2d 200, 202 (9th Cir. 

1991), United States v. Dann, 873 F.2d 1189 (9th Cir. 1989) (“Dann III”) and White Mountain 

Apache Tribe v. Clark, 604 F. Supp. 185, 187-89 (D. Ariz. 1984), aff’d sub nom White Mountain 

Apache Tribe v. Hodel, 784 F.2d 921 (9th Cir.1986), cert. denied, 479 U.S. 1006 (1986), 

apparently for the proposition that payment of any ICC award on any tribal claim bars the 

plaintiff tribe from bringing any future claim whatsoever against the United States.  ECF 14 at 19 

(“Once paid, the award of the Commission barred the tribe from litigating claims against the 

United States. And the bar extended to those claims that were not litigated but could have been 

litigated.”).  This is a vastly overbroad reading of all three cases.  

In Molini, the court held that the bar of Section 22(a) of the ICCA was triggered by 

payment of the ICC award for a taking of all Western Shoshone Indian title encompassed by the 
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1863 Treaty of Ruby Valley. Accordingly, the court held that the Indian title hunting and fishing 

rights associated with those Indian title lands were necessarily included and extinguished as 

well.  Molini, 951 F.2d at 202.  Likewise, in Dann III, the Ninth Circuit held on the basis of the 

same circumstances that a Western Shoshone claim of continuing grazing rights was also barred. 

873 F.2d at 1196.  Finally, in Hodel, the court found that certain lands later claimed by the tribe 

as having been wrongfully excluded from the Reservation by an 1877 survey were clearly 

included in the tribe’s ICCA claim and the 1972 award for a taking of all tribal lands lying 

outside the present Reservation boundary. 784 F.2d at 926.   

4. The Holding in Navajo Tribe v. New Mexico Does Not Bar the Pueblo’s 
Claim. 
a. The Tenth Circuit’s Decision in Navajo Tribe Is Not 

Controlling. 
The government frequently cites Navajo Tribe, 809 F.2d 1455 in its brief, but primarily 

in support of its “exclusive remedy” argument.  Navajo Tribe holds that the Navajo Tribe’s suit 

alleging breach of trust and seeking a declaratory judgment that the tribe holds equitable title to 

certain unallotted lands was time-barred under the ICCA, which had exclusive jurisdiction to 

hear the matter because the executive action restoring the allotments to the public domain in 

contravention of an intervening act of Congress occurred in 1907 and 1908.  The tribe’s claim 

against New Mexico respecting lands patented to the State by the federal government was 

dismissed because the United States was an indispensable party.  The court also held that even if 

the ICC did not have exclusive jurisdiction for pre-1946 Indian claims, the tribe’s suit was barred 

by the 12-year statute of limitations of the Quiet Title Act (“QTA”) (codified at 28 U.S.C. § 

2409a).  

 In its brief, the government argues that: 
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The ICC’s wide-ranging and exclusive jurisdiction over “all possible” historic 
Indian claims included claims of aboriginal title. See e.g. Pueblo of San Ildefonso, 
513 F.2d at 1394. As a corollary, the ICC’s expansive jurisdiction required that 
tribes present claims of both extinguished and existing aboriginal title, Navajo 
Tribe, 809 F.2d 1463.  
 

ECF 14 at 21-22 (Emphasis added).  However, Navajo Tribe does not hold that tribes were 

required to “present claims of existing aboriginal title.”  The government apparently interprets 

the following language in Navajo Tribe to that effect: 

The Tribe’s assertion that the Indian Claims Commission was only empowered to 
hear controversies involving a “taking” of land, where Indian title was concededly 
extinguished, entails far too restrictive an interpretation of the word “claim” under 
the ICCA.  
 

809 F.2d at 1464.  Unlike the present case, the Navajo Tribe was not claiming Indian title 

because that title was ceded by the 1868 Navajo Treaty.  

In Navajo Tribe, the court does not explain just how broadly the word “claim” under the 

ICCA should be interpreted.  The court may have meant only that it was broad enough to 

encompass the claim of the Navajo Tribe that was before it, where the government had 

indisputably taken the land that was part of the Navajo Executive Order Reservation in 1908 and 

1911 and illegally transferred the land to the state.  That was a claim that had clearly accrued as 

of the passage of the ICCA.   

In any event the court’s interpretation of the word “claim” in Navajo Tribe was far less 

draconian than the government’s interpretation argued in this case.  Here the government argues 

that tribes with pre-1946 “live” title claims had only two alternatives:  either (1) file a claim for 

monetary relief with the Commission, thereby claiming or conceding that title had been 

extinguished; or, (2) refuse to file the claim and be forever barred from asserting the title in the 

future.  According to the government’s argument, Congress adopted the ICCA in order to compel 

Case 1:12-cv-00800-RB-RHS   Document 22   Filed 05/16/13   Page 27 of 49



21 
 

tribe’s to accept a forced sale of their otherwise valid and unextinguished Indian title lands. 

There is no indication in the legislative history that this massive injustice is what Congress 

intended in enacting the ICCA as “remedial” legislation. 

The issue in this case, is whether the 1860 Act authorizing the land selection by the Baca 

heirs, and the subsequent approval of their selection, constituted an action inconsistent with the 

Pueblo’s aboriginal title.  In Abbott, the government distinguished its Indian title claims on 

behalf of Ohkay Owingeh Pueblo from Navajo Tribe as follows: 

The ICC only had jurisdiction to hear claims against the United States that 
accrued prior to August 13, 1946. Here the factual record has not been sufficiently 
developed to determine the extent to which the Pueblo had claims against the 
United States prior to 1946. 

 
Abbott, Case 6:68-cv-07488-BB (Doc. 2788 at 3) (internal citations omitted) citing Navajo Tribe, 

809 F.2d at 1460. The government also noted that: “As Judge Brack recognized, the decision in 

Navajo Tribe was predicated on unique facts and thus is not controlling where different facts are 

present.  See Picuris Pueblo, 228 F.R.D. at 667-68.”  Abbott, Case 6:68-cv-07488-BB (Doc. 

2788 at 4).  Finally, the government argued that: 

like Picuris Pueblo’s – and unlike the Navajo Tribe’s – Ohkay Owingeh’s 
claim is not founded on government action. See Lipan Apache Tribe v. United 
States, 180 Ct. Cl. 487, 492 (1967) (aboriginal rights do not depend upon 
sovereign recognition). That distinction is significant here because the Tenth 
Circuit’s holding merely precluded the Tribe from challenging “actions of the 
government that were inconsistent with its alleged title.” Navajo Tribe, 809 F.2d 
at 1470. Because Ohkay Owingeh’s claims do not challenge government action, 
they should not be barred. 

 
Abbott, Case 6:68-cv-07488-BB (Doc. 2788 at 5).  

In this case, Jemez Pueblo did not have a claim against the United States in 1946 because 

the Pueblo’s Indian title to the Valles Caldera was not extinguished by the 1860 act authorizing 
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the selection of vacant lands in New Mexico or the government’s approval of the selection of 

Baca Location No. 1.  In addition, the Expert Assessment of Dr. Walt and Mr. Tosa’s declaration 

demonstrate that the Pueblo’s members continued to exercise their rights under the Pueblo’s 

established Indian title to the Valles Caldera.  Tosa Decl. at ¶¶ 17, 18, 20, 23, 25-31, 34-43; Walt 

Decl. Ex. A at 1 (concluding that the Pueblo has been the primary and principal user of the 

Valles Caldera since at least the 1300 A.D.).  As was the case in Abbott, the factual record on the 

extent of the continued use and occupancy has not been fully developed in this case. 

Likewise, Jemez Pueblo’s claim in this action is not dependent upon a challenge to the 

government’s actions.  Instead, the Pueblo is seeking only to quiet its established Indian title in 

the Valles Caldera against the United States.  Accordingly, the Pueblo adopts the government’s 

argument in Abbott. 

b. The Tenth Circuit’s Interpretation of the ICCA Is Unsupported 
by Precedent. 

The court in Navajo Tribe was unable to cite any precedent that supported its view that tribes 

that did not choose to convert their “live” title claims against the United States into claims for money 

damages for presentation to the ICC forever lost the right to assert those claims in the future. The 

district court had relied on the Eighth Circuit’s decision in Oglala Sioux Tribe v. United States, 650 

F.2d 140 (1981), to dismiss the tribe’s claim.  Navajo Tribe, 809 F.2d at 1463.  The Tenth Circuit 

declined to rely on the case to justify its own decision, and instead reached essentially the same result, 

under very different facts, without any supporting precedent. 

c. The Tenth Circuit’s Interpretation of the ICCA Is Contrary to 
Supreme Court Precedent. 

The Supreme Court also does not share the Tenth Circuit’s interpretation of the ICCA.  

The most prominent example is Arizona v. California, 530 U.S. 392 (2000) (Arizona III).  In 
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1952 Arizona sued California to adjudicate the states’ respective rights to water in the Colorado 

River and the United States intervened on behalf of five Indian tribes.  After Supreme Court 

decisions in Arizona I, 373 U.S. 546 (1963) and Arizona II, 460 U.S. 605 (1983), the Quechan 

Tribe’s claim for water for certain disputed Fort Yuma Reservation boundary lands remained 

unresolved.  A 1936, Interior Department Solicitor’s Opinion held that the Tribe had 

unconditionally ceded the lands under an 1893 Agreement.  Arizona III, 530 U.S. at 402.  A 1978 

Department of Interior Secretarial Order set aside the 1936 Opinion and confirmed the Tribe’s 

ownership of the disputed lands.  Id. at 404.  The state parties asserted that a consent judgment in 

Quechan Tribe v. United States, Docket 320 before the ICC, precluded the Tribe’s water rights 

claim.  In the ICC the Tribe sought damages on two grounds: 1) the 1893 Agreement was void, 

the title remained valid, and the United States owed the Tribe trespass damages; and 2) the 

Agreement constituted an uncompensated taking of tribal lands.  In a settlement of Docket 320, 

the Tribe received $15 million in full satisfaction of its claims.  Arizona III, 530 U.S. at 405.  If 

the Tenth Circuit’s “exclusive remedy” interpretation were correct, the Supreme Court would 

have held that the Tribe’s claim for the disputed lands was extinguished no later than August 13, 

1946, and the Tribe could only seek compensation in the ICC for a taking.  Instead, the Court 

held that the Tribe’s claim for water rights for the disputed boundary lands was not precluded by 

the consent judgment in Docket 320, and, by implication, that the ICCA itself did not preclude 

the Tribe’s land or water rights claim. 

Additionally, the history of the Oneida litigation, which opened the way for all of the 

eastern land claims, is particularly instructive.  The Oneida Nation originally filed a claim 

against the United States in the ICC, on the theory that the United States breached its fiduciary 
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duty to the tribe by failing to prevent the sale of its Indian title lands to the state of New York, 

thereby making it liable for the difference between a fair price and the price the tribe actually 

received for the lands.  Years later, it also filed suit in federal district court in New York against 

two counties that owned a portion of the land, alleging that its initial sale to the state was void 

and that the tribe retained title.  Following the tribe’s first victory in the United States Supreme 

Court, the tribe asked the Court of Claims to stay the appeal of its ICC award, or in the alternative to 

refrain from ruling on whether the award extinguished its Indian title, while it pursued the litigation 

against the counties based upon the survival of that title.  See Oneida Indian Nation v. County of 

Oneida, 414 U.S. 661 (1974) (reversing the district court’s dismissal of the suit for failure to state a 

claim). The Court of Claims refused to stay its proceedings, although it specifically noted that it had 

not ruled on the extinguishment of title issue.  United States v. Oneida Nation, 576 F.2d 870, 882 n. 

26 (Ct. Cl. 1978).  Nevertheless, the Tribe shortly thereafter dismissed its ICC claim altogether and 

went ahead with its “live” title claim against the counties, which ultimately was successful.  County of 

Oneida, 470 U.S. at 250 n.25 (providing the history of the litigation). 

If Navajo Tribe were correctly decided, however, the Oneida Nation should not have been 

able to proceed as it did.  If it had a claim against the United States related to the loss of its land, under 

Navajo Tribe it should have been forced to concede that its title had been extinguished and present the 

claim for compensation to the ICC.  If the tribe dismissed its ICC claim, under Navajo Tribe it then 

should have been barred by the ICCA from pursuing that claim in a different forum or against 

different parties. 

There are differences between Navajo Tribe and some of the cases discussed above.  Despite 

those differences, however, each of the cases demonstrates a fundamental disagreement with the two 
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underlying premises of Navajo Tribe, namely that: (1) by providing a remedy against the United 

States for a broad category of pre-1946 claims, the ICCA was intended to put an end to all such 

claims; and, (2) by limiting the remedy to money damages, the ICCA was intended to ensure that non-

Indian land titles would not be disrupted by successful Indian title claims. Navajo Tribe, 809 F.2d at 

1467. Consequently, the existence of any cases recognizing that any pre-1946 Indian claims against 

any other parties survived the ICCA, including each of those discussed above, undercuts the central 

tenets of Navajo Tribe, whether or not they are superficially distinguishable upon their facts or 

procedural postures. 

Finally, Navajo Tribe’s interpretation of the ICCA – that it essentially created a device for 

inverse condemnation of all remaining tribal land claims – is contrary to the Supreme Court’s 

interpretation of the special, pre-1946 Indian jurisdictional acts through which Congress waived the 

sovereign immunity of the United States on a case-by-case basis to permit adjudication of Indian 

claims, and upon which, the Tenth Circuit notes, the ICCA was modeled.  809 F.2d at 1466-67.  At 

issue in Shoshone Tribe v. United States, 299 U.S. 476 (1937) was a special jurisdictional act 

permitting the Shoshone Tribe to sue the United States to recover the value of part of its reservation 

upon which a band of other Indians was settled.  The tribe argued that the act was an exercise of the 

federal government’s power of eminent domain, essentially converting a long-standing trespass into a 

taking, and that the value of the land taken consequently should be determined as of the date of the act. 

The Supreme Court rejected that position, reasoning that the act did nothing more than waive the 

government’s immunity from suit.  The Court noted that the tribe was not required by the act to sue 

the government. If the tribe failed to sue under the act, the rights and liabilities of the parties would 

remain as they were before the act was passed.  The Court further noted that the act was not intended 
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“to extinguish titles or other interests against the will of tribal occupants by force of eminent domain.”  

Id. at 493.  Navajo Tribe, of course, reached exactly the opposite conclusion with respect to the ICCA: 

tribes with “live” title claims, according to the Tenth Circuit, were forced either to accept a taking of 

and compensation for their land or to forego their claims altogether. 

d. The Eighth Circuit Does Not Follow the Exclusive Remedy 
Theory of the Tenth Circuit. 

The Tenth Circuit has not applied its interpretation of the ICCA to another case in the 26 years 

since Navajo Tribe was decided.  On the other hand, although there are no subsequent court opinions 

that expressly reject the holding, there have been two courts that have reached the opposite result. In 

Spirit Lake Tribe v. North Dakota, an 1867 treaty referred to Devil’s Lake as a boundary of the 

Reservation; but, failed to specify whether the north or south shore of the lake constituted the 

boundary, thus leaving the ownership of the lake bed in question.  262 F.3d 732 (8th Cir. 2001).  In 

1971, the state quitclaimed the lake bed to the United States for construction of a massive public 

works project. In 1986, the tribe sued the United States, the state and others to quiet title to the lake 

bed. The district court granted the United States’ motion for summary judgment, holding that the 

Tribe had already resolved its claim to the lake as part of a 1977 ICC settlement.  Devils Lake Sioux 

Tribe v. North Dakota, 714 F. Supp. 1019 (D.N.D. 1989).  The Eighth Circuit reversed, holding that 

the factual record did not clearly demonstrate that the ICC settlement included the Tribe’s claim to the 

lake.  Devils Lake, 917 F.2d 1049.  

On remand, the district court again granted summary judgment for the United States, this time 

on Navajo Tribe grounds: it held that the tribe’s claim was barred both by the QTA and by the ICCA, 

in the latter case because the tribe could have, but did not, present the claim in its ICC suit. Spirit 

Lake, 262 F.3d at 737. On appeal, the Eighth Circuit did not address the ICCA and relied exclusively 
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upon the QTA to hold that the tribe’s claim was time-barred.  The Eighth Circuit thus had two 

opportunities to hold that no Indian title claims against the United States survived the ICC process, but 

it declined to do so both times. 

The second case since Navajo Tribe in which the court reached a contrary result is Mille Lacs 

Band of Chippewa Indians v. State of Minnesota. 853 F. Supp. 1118 (D. Minn. 1994).  There, the 

Band sued the state and various counties and landowners to enforce the exercise of off-reservation 

hunting, fishing and other use rights in the area ceded by the 1837 treaty with the United States.  The 

defendants argued that the ICCA barred the suit because the act provided an exclusive remedy for 

Indian land claims and the Band failed to file its claim with the ICC.  The Band moved for summary 

judgment, on the ground that its claims arose from current violations of its treaty rights, which could 

not have been brought before the ICC because they had not yet occurred.  Further, the Band argued, 

since the ICC only had jurisdiction to consider claims requesting monetary compensation for 

extinguished title, it would have had no jurisdiction over claims to enforce the exercise of 

unextinguished rights. 

The district court granted the Band’s motion and held that: the ICC did not have jurisdiction to 

extinguish otherwise unextinguished treaty rights, it only had authority to award damages for takings 

or other wrongs that existed on or before the date of the ICCA; and the ICC would have dismissed any 

claim relying on existing rights for lack of jurisdiction.  Mille Lacs, 853 F. Supp at 1139. 

In a second motion, the Band successfully persuaded the Court to dismiss the defendants’ 

collateral estoppel defense, which argued that the band’s ICC award for lands ceded by the 1837 

treaty, based upon the highest and best use of the land, necessarily included the value of the use rights. 

On appeal, the Eighth Circuit affirmed the decision of the district court in favor of the Band, reasoning 
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that the ICC could have included the value of the use rights in its award only if it had found that the 

rights had been extinguished.  Absent such a finding, the Eighth Circuit concluded, there is no reason 

to believe that the issue of the use rights had been actually litigated or decided.  Mille Lacs Band of 

Chippewa Indians v. Minnesota, 124 F.3d 904 (8th Cir. 1997). 

Although the Eighth Circuit did not deal directly with the Navajo Tribe position that the ICCA 

bars all Indian title claims that were not presented to the ICC as claims for monetary compensation for 

extinguished title, its reasoning is inconsistent with that view.  Otherwise, there would have been no 

need to determine whether the Band’s use rights were litigated and decided as part of its ICCA claim, 

for even if they were not, they would have been barred by the Tenth Circuit’s view of the Act’s 

exclusivity. 

5. The Government Has Taken Inconsistent Positions on the Effect of 
the ICCA on Otherwise Unextinguished Indian Title. 

 
In Abbott, No. 68-cv-7488-BB-ACE, Ohkay Owingeh Pueblo and the United States are 

asserting claims to aboriginal water rights on lands outside the boundaries of the pueblo’s Grant. 

The Truchas Acequia filed a motion to dismiss arguing that Ohkay Owingeh’s claims are in 

effect land title claims against the United States for which the only waiver of sovereign 

immunity was the ICCA, the same “exclusive remedy” argument on which the government bases 

its motion to dismiss at bar.  In the United States’ response to the motion, the government 

argues:  

The New Mexico Court of Appeals rejected a claim that the ICCA barred 
adjudication of a Pueblo water right in State of New Mexico ex rel. Martinez v. 
Kerr-McGee, 120 N.M. 118, 898 P.2d 1256, 1260 (Ct. App. 1995). It did so 
because the Pueblos of Laguna and Acoma could not have adjudicated their water 
right claim in a proceeding before the ICC. As the court explained, the 
jurisdiction of the ICC was limited to awarding monetary compensation for the 
permanent loss of land or property; it could not establish any tribal rights to land 
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or property. In particular, the ICC did not allow a claimant to “assert ownership of 
water rights against the government,” or pursue any sort of claims against the 
State or private entities. Id. The court concluded that because the Pueblos’ efforts 
to establish water rights against the competing claims of non-Indians could not 
have been brought before the ICC, the Pueblos would not be barred from asserting 
their water rights. Id.; see also Devils Lake Sioux Tribe v. North Dakota, 917 F.2d 
1049, 1056 (8th Cir. 1990) (refusing to bar claim where it was “subject to 
question” whether the ICC had jurisdiction to hear the Tribe’s claim).  
 

Abbot, Case 6:68-cv-07488-BB (Doc. 2788 at 2).  In other words, since the Pueblos could not 

adjudicate live water rights in the ICC, but could only obtain compensation for a “taking” of 

those rights, which did not occur, the ICCA statute of limitations was inapplicable in Kerr-

McGee, and in Abbott.  Here, despite the government’s role as trustee and its fiduciary 

obligations to Jemez Pueblo, and in remarkably similar circumstances to those in Abbott, the 

government is taking precisely the opposite position on the scope and effect of the ICCA statute 

of limitations.  In Abbott, the government argued that off-reservation Indian title water rights 

survived the confirmation of a Spanish land grant and the purchase of the grant by the United 

States in 1934. Abbott, Case 6:68-cv-07488-BB-ACE (Doc. 2788 at 4, n.3).  Evidently the 

government argues that the ICCA was an “exclusive remedy” or not as expediency may dictate.  

V. THE PROCEEDINGS BEFORE THE ICC IN ZIA, ET AL. V. UNITED 
STATES, DOCKET 137, DO NOT PRECLUDE PLAINTIFF’S CLAIM 

 
A. Docket 137 Was Not a Claim for Compensation for Jemez Pueblo Indian 

Title. 
 

In 1766, the three adjacent Pueblos of Zia, Jemez and Santa Ana jointly petitioned the 

Spanish Governor and Captain General of New Mexico for a land grant to a large tract, 

commonly known as the Ojo del Espiritu Santo (“1766 grant”).  Zia, 11 ICC at 143. The three 

pueblos had established joint aboriginal Indian title by joint and exclusive use and occupancy 
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from long before the arrival of the Spanish.  The grant was confirmed on August 6, 1766, by the 

Spanish Governor and Captain General of New Mexico.  Id. at 137.  

In 1854 the U.S. Congress established the office of the Surveyor General of New Mexico 

to ascertain “the origin, nature, character, and extent to all claims to lands under the laws, usages, 

and customs of Spain and Mexico.”  Act of July 22, 1854, 33 Cong. Ch. 103, 10 Stat. 308.  In 

1873 the three pueblos petitioned the Surveyor General to investigate the 1766 grant and request 

that Congress confirm it.  On February 7, 1874, the Surveyor General recommended 

confirmation, stating that in his opinion the Indians showed an absolute grant and full possession 

under it. However, no action was taken by Congress.  Zia, 11 ICC at 138. 

In 1891 Congress created the Court of Private Land Claims to decide claims guaranteed 

by the Treaty of Guadalupe-Hidalgo in several western territories, including New Mexico, which 

had not been previously proved and affirmed by the United States.  In 1892 the three pueblos 

once again filed a petition to establish the validity of their 1766 grant.  The Supreme Court 

ultimately held that the 1766 grant was merely a grazing permit that had been terminated by the 

Treaty of Guadalupe-Hidalgo.  Pueblo of Zia, et al. v. United States, 168 U.S. 198 (1897).  

The three pueblos were greatly aggrieved by the failure of Congress and the courts to 

confirm their 1766 grant while confirming several subsequent, overlapping Spanish grants. This 

situation was described by the late Joe S. Sando, a Jemez Pueblo member, in his book: 

The [three] Pueblos had felt the loss of their lands in the Territorial Courts as a 
most devastating and humiliating blow, and subsequent generations grew up 
hearing the story of how the courts had taken advantage of the Indians. . . . In 
1950 the three pueblos employed . . . attorneys . . . to represent them in their claim 
to the Ojo del Espiritu Santo Grant. 
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Joe S. Sando, Nee Hemish: A History of Jemez Pueblo (2008) at 83-84.  Mr. Sando went on to 

quote from a joint statement of representatives from the three pueblos who were directly 

involved in the pueblos’ ICC litigation: 

[Referring to the pueblos’ 19th century efforts to obtain confirmation of the Ojo 
del Espiritu Santo grant] “[w]e know that our forefathers were cheated in the 
Territorial Courts by the Americans. The American Territorial Courts were no 
better than the Mexican courts . . . “[b]ut worst of all, our people never really had 
any idea of what was settled there in the court. We didn’t have any help except 
our lawyer . . . The Indian Service never came out and talked to us about the land 
or the trial, or gave us any advice. We never saw any papers of any kind about the 
case.  
 

Nee Hemish, at 83-84. 
 
The claims attorneys filed the Pueblo of Zia et al. petition in the ICC on July 9, 1951.  

The original petition covered a tract of land amounting to 382,849 acres, which was later revised 

to 410,000 acres and still later revised to 520,000 acres to correct an error in the translation of the 

original Spanish grant papers.  Nee Hemish at 85.  The claim became Docket 137 before the 

ICC. It is evident that the three pueblos’ claim before the ICC was to recover compensation for 

the government’s failure to confirm their 1766 grant.  Counts One and Four of the three pueblos’ 

amended ICC petition are both titled, “Aboriginal Title.”  Amended Pet. in Docket 137 at 2 and 

24. Count Two is titled “Aboriginal Title Recognized by Official Acts” (apparently an effort to 

claim “recognized title” for the area of the 1766 grant) and Count Three is titled “Spanish 

Grant.”  Id. at 12 and 16.  A thorough reading of the petition reveals that it was focused entirely 

on recovering compensation for the failure of the government to confirm the 1766 grant, and the 

claim was limited to the area of the 1766 grant.  Since the Supreme Court had invalidated the 

1766 grant by holding that it was a grazing permit that was subsequently terminated, the pueblos 

could bring no claim based on property rights created by the grant itself.  The only theory of 
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recovery available to the claims attorneys in the ICC was compensation for a taking of the three 

pueblos’ joint Indian title5 underlying the area of the 1766 grant.  Docket 137 was not a claim for 

compensation for a general “taking” of all Jemez Pueblo Indian title lands, nor the separate 

Indian title lands of Zia Pueblo and Santa Ana Pueblo. 

 Attached to the Declaration of Vicki Killian (“Killian Decl.”) is plaintiffs’ Exhibit 19 in 

Zia, Docket 137.  It was prepared by Dr. Florence Hawley Ellis, a noted southwestern 

anthropologist, from interviews with elders and religious leaders from all three pueblos.  The 

west boundary of the 1766 grant, the Rio Puerco, is clearly shown.  The north boundary of the 

grant is demarcated by a line running east from just south of La Ventana on the Rio Puerco.  The 

south boundary of the grant is demarcated by a line running east from the “Old Stone Dam” on 

the Rio Puerco.  Three different east boundary lines are shown. From west to east, the first runs 

north-south at the longitude of the west boundary of the Zia Pueblo “league” grant. This is the 

east boundary claimed in the original petition and included 382,849 acres.  After the initial filing 

the east boundary was amended, expanding the claim area to 410,000 acres.  Then the east 

boundary line was amended again to run just east of the east boundary of the Santa Ana Pueblo 

“league” grant.  This expanded the area of the grant to 520,000 acres, which was the basis for the 

final negotiated recovery in Docket 137, less areas included within confirmed subsequent 

overlapping Spanish grants.  The boundaries of the Docket 137 claim area, encompassing the 

1766 grant, are shown on Def.’s Ex. T-23 in ICC Docket 137 attached to Killian Decl.  Ex. T-23 

also shows the overlapping Spanish grants within the 1766 grant area. 
                                            
5 Joint aboriginal Indian title is recognized as part of the federal common law doctrine of 
aboriginal Indian title.  United States v. Pueblo of San Ildefonso, 513 F.2d 1383, 1392 (Ct. Cl. 
1975). 
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 That this claim did not include, and was not intended to include, any of the individual 

Indian title lands of the three pueblos is evident from examination of Plf.’s Ex. 19 and Def.’s 

Ex.T-23 in Docket 137 attached to Killian Decl.  The individual Pueblos’ Indian title areas and 

cultural sites are depicted on Plf.’s Ex. 19.  All three pueblos’ Indian title areas overlap within 

the 1766 grant, which explains the three pueblos’ original joint petition to the Spanish authorities 

for the joint grant.  Large areas of Santa Ana Pueblo Indian title lands lie south and east of the 

1766 grant claim area. Some Zia Pueblo hunting areas lie to the south and east of the grant as 

well.6  No attempt was made to map the entire Jemez Pueblo Indian title area.  The broken line 

that defines the Jemez Indian title area on the west and south is open to the north and the east. 

Jemez Pueblo cultural sites extend far to the north into the Valles Caldera (Baca Location #1). 

The southeast corner of the Baca Location #1 is defined by faint lines visible in the upper right 

quadrant of the map just south and east of the notation “Baca Location #1 cattle & horse 

grazing.” 

B. Issue Preclusion Is Not Applicable Here. 
 

In addition to arguing that the Pueblo’s current claim is barred by the ICCA statute of 

limitations, the government argues that issue preclusion is applicable here.  ECF 14 at 27.  The 

government asserts that “the issue of aboriginal title to lands patented7 by the United States” was 

                                            
6 Congress has returned significant portions of these uncompensated Indian title lands to Santa 
Ana and Zia Pueblos since the conclusion of the Docket 137 ICC proceedings.  Pub. L. No. 95-
498, 92 Stat. 1672 (October 21, 1978); Pub. L. No. 109-94; 119 Stat. 2106 (October 26, 2005). 
7 Apparently, Congress never confirmed any of the tracts selected, nor were patents ever issued 
with respect to them.  The federal Land Department took the position that the grants were 
complete when the Department approved the selections. It declined to issue patents because the 
1860 Act did not specifically authorize it and instructed the New Mexico Surveyor General to 
inform the Baca heirs that the 1860 Act, together with the approved survey, plat and field notes, 
constituted evidence of title. Shaw, 170 U.S. at 343; see also, Lane v. Watts, 234 U.S. 525, 530 
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“fully and fairly litigated before the ICC.” ECF No. 14 at 27.  As discussed above, the issue of 

the extent of the Pueblo’s individual Indian title outside of the 1766 grant was neither pleaded 

nor litigated in Docket 137.8 

In its argument for the application of issue preclusion, the government cites Murdock v. 

Ute Indian Tribe of Uintah and Ouray Reservation, 975 F.2d 683 (10th Cir. 1992) for the 

elements of issue preclusion.  ECF No. 14, Motion to Dismiss at 28.  Murdock identified four 

elements:  

(1) the issue previously decided is identical with the one presented in the action in 
question, (2) the prior action has been finally adjudicated on the merits, (3) the 
party against whom the doctrine is invoked was a party or in privity with a party 
to the prior adjudication, and (4) the party against whom the doctrine is raised had 
a full and fair opportunity to litigate the issue in the prior action. 
 

Murdock, 975 F.2d at 686 (citations omitted).  

The Pueblo does not dispute that Docket 137 was settled by stipulated judgment, or that 

privity exists.  The Pueblo contests, however, that the issue previously decided is identical with 

the one presented in this action and that the Pueblo had a full and fair opportunity to litigate this 

claim to unextinguished Indian title issue in the prior action.  

With respect to the applicability of issue preclusion, the court in Kerr McGee said: 
                                                                                                                                             
(1913).  Although Shaw was concerned with Baca Location No. 4 and Lane with Baca Location 
No. 3, we have discovered nothing that would indicate that transfer of title to Baca Location No. 
1 was accomplished any differently.  Plaintiff’s counsel has been unable to find a patent for the 
Baca Location No. 1 in the National Archives or any other location. 
8 Pueblo de Zia, Pueblo de Jemez and Pueblo de Santa Ana v. United States, 165 Ct. Cl. 501 
(1964), 19 ICC 56 (1968) and 24 ICC 270 (1970).  The pleadings, proceedings and court 
decisions in the case contain no suggestion whatsoever that the claim raised there encompassed  
all of the possible land claims of the three Pueblos.  Cf. Uintah Ute Indians of Utah v. United 
States, 28 Fed. Cl. 768 (1993) (where prior ICC claim was for the taking of all of the tribe’s 
aboriginal Indian title lands, and the extent of those lands was litigated and determined, the tribe 
is collaterally estopped from bringing a later aboriginal title claim to lands outside of those 
boundaries). 
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Issue preclusion bars litigation of an issue (1) that was “actually litigated” (that is, 
contested in a prior action), and “actually and necessarily determined” in a final 
judgment; and (2) when preclusion of subsequent litigation would be fair or, as 
more commonly stated, when the parties had a full and fair opportunity to litigate 
the issue in the first proceeding. Whether an issue was actually and necessarily 
determined in the prior action is a question of law to be addressed de novo by the 
appellate court. The party seeking to preclude litigation of an issue has the burden 
of showing with clarity and certainty that the issue was actually and necessarily 
determined; if the basis of the prior decision is unclear, subsequent litigation may 
proceed.  
 

Kerr-McGee, 898 P.2d at 1260 (internal citations omitted). 

In Arizona III, the Supreme Court rejected the states’ ICCA “statutory preclusion” 

argument that would have barred the Quechan Tribe’s claim of water rights for disputed lands 

because of a prior ICC award in Docket 320.  The Court also rejected the State’s claim of issue 

preclusion.  Arizona III, 530 U.S. at 416.  The tribe and the United States settled Docket 320 for 

$15 million in full satisfaction of “all rights, claims, or demands which [the tribe] has asserted or 

could have asserted with respect to the claims in Docket 320.  Id. at 405.  This language is 

virtually identical to that in the stipulation of settlement in Docket 137.  Zia, 33 Ind. Cl. Comm. 

at 6 ¶ 2.  The Supreme Court further noted that the consent judgment in Docket 320 had claim 

preclusive effect but that settlements do not have issue preclusive effect unless it is clear that the 

parties intended the settlement to have that effect.  Arizona III, 530 U.S. at 414.  Because both 

parties agreed that the “final judgment is based on a compromise and settlement and shall not be 

construed as an admission by either party for the purposes of precedent or argument in any other 

case” the Court concluded that the settlement did not have issue preclusive effect.  Arizona III, 

530 U.S. at 405, 414.  The same language was used in the stipulated settlement at issue here.  

Zia, 33 Ind. Cl. Comm. at 6 ¶ 4.   
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As a matter of both claim and issue preclusion, the proceedings in Docket 137 settled 

only that the three pueblos’ Indian title within the area of the 1766 grant was taken, and the 

compensation due for that land.  The three pueblos, or any one of them, are precluded from 

asserting a contrary position - that this land was not taken and paid for by the government.  

C. The Pueblo’s Claim Is Not Barred by Section 22(a) of the ICCA. 

1. The Pueblo’s Claim Does Not “Touch” the Claim Settled in Docket 
137. 
 

Section 22(a) of the ICCA is a statutory bar which provides that “[t]he payment of any 

claim, after its determination in accordance with this chapter, shall be a full discharge of the 

United States of all claims and demands touching any of the matters involved in the 

controversy.”  The government argues that the Pueblo’s claim at bar is precluded by payment of 

the judgment in Docket 137 because the present claim “touches” “matters involved in the 

[previous] controversy;” i.e., Jemez Pueblo Indian title.  As explained above, the claim in Docket 

137 was for compensation for a taking of the jointly held three-pueblo Indian title underlying the 

area of the 1766 grant only.9  Unlike virtually all other ICC cases involving Indian title, the 

plaintiffs in Docket 137 did not claim compensation for, or attempt to prove, the extent of each 

of the three pueblos’ individual Indian title areas, nor did the ICC purport to adjudicate those 

areas.10  Because the current claim does not “touch” any of the matters involved in the ICC 

controversy, Section 22(a) of the ICCA is not a bar to this claim.  

                                            
9 That the three pueblos viewed the area of the 1766 grant as jointly held is also supported by the 
fact that they agreed to divide the ICC award equally.  Nee Hemish at 91. 
10 Havasupai Tribe v. United States, 752 F. Supp. 1471 (D. Ariz. 1990) is distinguishable on this 
basis. Havasupai was a claim for an aboriginal right of access to a sacred site on National Forest 
lands threatened by plans for uranium mining.  The court held that the access right was 
extinguished by payment of the Havasupai ICC judgment.  “In this case, the court finds and 
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2. Payment of the ICC Judgment in Docket 137 Does Not Preclude the 
Pueblo’s Claim. 

Section 22(a) of the ICCA is intended to preclude the relitigation or litigation of claims 

that were brought or should have been brought under the ICCA.  The question here is the scope 

of that bar. The bar is logically limited to claims that do “touch” and claims based on actual 

takings prior to August 13, 1946, for which the ICCA provided the only remedy.  The bar of 

Section 22(a) should not be interpreted so broadly as to constitute a toxic cloud with indistinct 

boundaries hovering over all Indian tribes to preclude otherwise legitimate land, water and treaty 

claims that would not be barred by the common law finality doctrines of claim preclusion and 

issue preclusion. Since the Pueblo’s present claim neither “touches” nor should have been 

brought under the ICCA (since the Pueblo did not have a claim under the ICCA against the 

United States for “taking” the Valles Caldera because no “taking” occurred), it is not barred. 

The statutory bar of ICCA Section 22(a) should not be read as broader than the common 

law doctrines of finality, claim preclusion and issue preclusion.  Section 22(a) states:  

When the report of the Commission determining any claimant to be entitled to 
recover has been filed with Congress, such report shall have the effect of a final 
judgment of the Court of Claims, and there is authorized to be appropriated such 
sums as are necessary to pay the final determination of the Commission.  

 
The payment of any claim, after its determination in accordance with this chapter, 
shall be a full discharge of the United States of all claims and demands touching 
any of the matters involved in the controversy. 

 

                                                                                                                                             
concludes that the plaintiffs' current right to access claim ‘touches’ a matter involved in the prior 
case before the Indian Claims Commission because the Canyon Mine site is within the area of 
land that was in controversy during those proceedings involving the Havasupai.”  As explained 
in footnote 4 of that opinion, the ICC adjudicated and determined the entire Havasupai aboriginal 
territory.  Id.at 1477 n.4.  We have found no other reported decision that interprets or applies the 
“touching” language of the ICCA. 
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A favorable decision of the ICC did not provide any compensation to the plaintiff tribe – it only 

provided an authorization for a Congressional appropriation to pay the judgment, which 

Congress might or might not make.  The purpose of the second paragraph was simply to delay 

the application of common law doctrines of finality until Congress made the appropriation and 

the plaintiff was paid. 

3. The Stipulation of Settlement in Docket 137 Does Not Bar the Present 
Claim. 

 
The Government argues that paragraph 2 of the Stipulation of Settlement in Docket 137 

bars the present claim.11  The operative language in paragraph 2 bars future “claims or demands 

which plaintiffs in said docket, or any of them, have asserted or could have asserted, with respect 

to the subject matters of such case . . . .”  As discussed above, Jemez Pueblo did not have a claim 

against the United States for a taking of the Valles Caldera on August 13, 1946, that it could 

have asserted, did not make a claim in Docket 137 for compensation for a taking of any 

individual Jemez Pueblo Indian title land outside of the boundaries of the 1766 grant, and did not 

even attempt to prove the full extent of the Pueblo’s aboriginal Indian title area. Paragraph 2 of 

the Stipulation of Settlement is not a bar to the Pueblo’s present claim.  Justice Bosson addressed 

issue preclusion in the context of a negotiated settlement of an ICCA case as follows: 

We begin by observing that settlements and consent judgments are not normally 
considered fertile ground for issue preclusion. By its nature, a consent judgment 
usually falls short of a full-blown, contested adjudication of all issues, so that the 
end result, being achieved by negotiation, may well include matters that were not 

                                            
11 The government relies on paragraph 2 of the Stipulation, which reads “Entry of final judgment 
on this basis shall finally dispose of all rights, claims or demands which plaintiffs in said docket, 
or any of them, have asserted or could have asserted, with respect to the subject matters of such 
case, and plaintiffs or any of them shall be barred thereby from asserting any such rights, claims, 
or demands against defendant in any other or future action or actions.”  ECF 14 at 15.  See 
Stipulation of Settlement, 33 ICC at 6. 
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actually and necessarily decided by the court. Therefore, in its simplest terms, we 
are taught by experience that a non-adjudicated judgment is a less reliable source 
for the sense of fairness that underscores the preclusion doctrine. Just as it would 
be unfair to permit a party a second chance to improve on his performance in 
regard to a given issue clearly decided against him, it would be equally unfair to 
presume prior determination of an issue from the mere fact of settlement when the 
contrary may more likely be true.  

Kerr-McGee, 120 N.M. at 122 (emphasis in original) (internal citations omitted).  See Arizona 

III, 520 U.S.414 (settlements do not have issue preclusive effect unless it is clear that the parties 

intended the settlement to have that effect).  

 In this case the contrary is true.  Paragraph 4 of the Stipulation of Settlement, 33 ICC at 

6, preserves the Pueblo’s current claim:  

The final judgment entered by the Indian Claims Commission shall be by way of 
compromise and settlement of all the claims and litigation in said numbered 
docket before the Indian Claims Commission and shall not be construed as an 
admission of either party, for the purpose of precedent or argument in any other 
case.  
 
Since the Pueblo did not assert an Indian title claim to the Valles Caldera, has never 

conceded that it was taken by the government, and has never abandoned its Indian title, this 

provision of the Stipulation of Settlement precludes the government from asserting that the 

Docket 137 proceedings affected, or should have included, any land outside of the area of the 

1766 grant.  

VI. THE VALLES CALDERA PRESERVATION ACT DID NOT EXTINGUISH 
THE PUEBLO’S INDIAN TITLE. 

Neither the plain language of the Valles Caldera Preservation Act, P.L. 106-248, 114 

Stat. 598 (July 25, 2000), nor its legislative history, contains any indication that Congress 

intended to extinguish the Pueblo’s Indian title consistent with the standards set forth in Santa 
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Fe.  In fact, the Preservation Act expressly preserved valid existing rights.  § 105(e), 114 Stat. 

598. 

CONCLUSION 

Given this Court’s “virtually unflagging obligation” to exercise the jurisdiction granted to 

it, Colorado River Conservation Dist. v. United States, 424 U.S. 800, 817 (1976), and the long-

standing canon of construction that statutes are to be liberally construed in favor of the Indians, 

Cohen’s Handbook at 113, § 2.02, the ICCA should not be invoked to dismiss the Pueblo’s 

Indian title claim unless it can be conclusively shown that the Pueblo’s Indian title to the Valles 

Caldera National Preserve was legally extinguished by the United States prior to August 13, 

1946, consistent with the standards articulated in Santa Fe.  

For the reasons set forth above, the United States’ Motion to Dismiss Plaintiff’s 

Complaint should be denied.  

Respectfully submitted, this 16th day of May, 2013. 

LUEBBEN JOHNSON & BARNHOUSE LLP 
 

 

/s/ Thomas E. Luebben     
Thomas E. Luebben 
Karl E. Johnson 
7424 4th Street NW 
Los Ranchos de Albuquerque, New Mexico 87107 
(505) 842-6123 (telephone) 
(505) 842-6124 (facsimile) 
tluebben@luebbenlaw.com (email) 
kjohnson@luebbenlaw.com (email) 

 

Attorneys for Plaintiff, 
Pueblo of Jemez 
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I HEREBY CERTIFY that on the 16th day of May, 2013, I filed the foregoing 
electronically through the CM/ECF system, which caused the following parties or counsel to be 
served by electronic means, as more fully reflected on the Notice of Electronic Filing: 

 

Kenneth Rooney, Attorney for Defendant United States  
kenneth.rooney@usdoj.gov,efile_nrs.enrd@usdoj.gov 

/s/ Thomas E. Luebben  
Thomas E. Luebben 
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DECLARATIONS: 

1. Declaration of Vicki Killian. 

a. Plf.’s Ex. 19, ICC Docket 137 

b. Def.’s Ex. T-23, ICC Docket 137 

2. Declaration of Paul Tosa. 

3. Declaration of Dr. Henry Walt 

a. Exhibit A, Henry J. Walt, Ph.D “An Ethnological and Archaeological 
 Expert Witness Assessment of the Relationship of Jemez Pueblo to the 
 Valles Caldera” (April 20, 2013) 
 
b.  Exhibit B, Curriculum Vitae 
  

EXHIBITS: 
 

1. Transcript of Hearings before the House Committee on Indian Affairs on H.R. 
1198 and H.R. 1341, 79th Cong. 1st Sess. (1945) 
 

2. Tribal Land and Water Rights Claims 
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