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No rational trier of fact could find that the government offered 
sufficient evidence of Damien Zepeda’s “Indian” status for 
prosecution under 18 U.S.C. §1153. 

 
 The “defendant's Indian status is an essential element of a §1153 

offense which the government must allege in the indictment and prove 

beyond a reasonable doubt.” United States v. Cruz, 554 F.3d 840,846 (9th 

Cir. 2009), citing United States v. Bruce, 394 F.3d 1215, 1229 (9th 

Cir.2005). This circuit’s “specific framework for determining whether a 

person can be prosecuted by the federal government under §1153 . . . 

requires that the government must prove both that the defendant has a 

sufficient “degree of Indian blood” and has “tribal or government 

recognition as an "Indian.” United States v. LaBuff, 658 F.3d 873, 875 (9th 

Cir. 2011), quoting Bruce, supra at 1223. When analyzing whether 

“sufficient social and practical connections” exist to satisfy Bruce’s 2nd 

prong inquiry (LaBuff, supra at 877), this court has considered evidence of 

“1) tribal enrollment; 2) government recognition formally and informally 

through receipt of assistance reserved only to Indians; 3) enjoyment of the 

benefits of tribal affiliation; and 4) social recognition as an Indian through 

residence on a reservation and participation in Indian social life.” Bruce, 

supra, (citations omitted). “Enrollment” alone has never been held to be 
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dispositive without consideration of the other factors (see discussion infra at 

pp.6-10).1 

 To prove Damien’s “Indian” status, the government relied on a 

document (and related testimony concerning a requisite showing of “Indian 

blood”) entitled “Certified Degree of Indian Blood” purporting to show that 

Zepeda “is an enrolled member of the Gila River Indian Community.” It was 

created and signed nearly one year after the offense, alleges no enrollment 

date, no criteria beyond “blood ancestry,” and fails to confirm that Damien 

was enrolled in the Tribe at the time of the offense. (A. 2); (RT10/22/09-450-

453); (RT10/28/09 – 683-685) Otherwise, the evidence showed that 

Matthew Zepeda and his brother Damien lived in together in Maricopa for 

the past 3 years - off a reservation. (RT10/20/09-202-03) Matthew was half 

Mexican and half Native-American (Pima and Tiho Tribes). Matthew and 

Damien shared the same Native American father as well as an (Hispanic) 

mother (Id.p.203). Matthew, one of his mother’s ten children, was “not sure” 

how many years older Damien was. (Id.p.201)  Damien’s “brother” Jeremy 

Zepeda testified that he was from “Stanfield, Arizona” (RT RT10/22/09-502) 

and had only lived in Maricopa for “about three years.” (Id.p.507) No 
                                                 
1 It was plain error for the court to fail to instruct the jury of the “declining 
order of importance” of the four factors used to determine whether there has 
been tribal or federal government recognition of the defendant as a Native 
American. United States v. Cruz, 554 F.3d 840, 851 n. 17 (9th Cir.2009). 
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evidence suggested that Damien actually received any benefits “reserved 

only to Indians,” that he was involved in tribal life in any respect, or that he 

“self-identified” as an “Indian.” The Presentence Investigation Report, 

(“PSR”), not in evidence but properly before this court, wholly fails to even 

hint Damien’s possible “Indian” status. 2 

1.  The government offered no evidence on the threshold inquiry 
of whether any tribe that “recognized” Damien Zepeda was 
federally recognized at all, much less on the date of the offense. 
  

 In Maggi, this court confirmed that the Bruce test, “presupposes” that 

“tribal or government recognition as an Indian” means “as an Indian from a 

federally recognized tribe.” United States v. Maggi, 598 F.3d 1073, 1080 (9th 

Cir. 2010). A tribe’s “federal recognition” is factual and may be easily 

resolved by locating the tribe’s name on a Bureau of Indian Affairs 

publication. LaPier v. McCormick, 986 F.2d 303, 305-06 (9th Cir. 1993), 

without any need for a court to interpret a constitutional provision or statute. 

                                                 
2 The PSR details Damien’s birthplace as Grande, Arizona; Damien’s “race” 
as “Hispanic-American,” and notes an “Alien identification number.” 
Damien. (PSR 2) “lived his entire life primarily in Stanfield, Coolidge, and 
Maricopa.” (PSR 13) Damien’s mother and father were never married; 
Damien’s father died when he was 10. Nothing suggested that Damien ever 
lived or associated with his father. Rather, he was raised by his [Hispanic] 
mother, and in foster homes, none of which were affiliated with or on a 
reservation. Damien attended Coolidge, Arizona High School and speaks 
fluent English and Spanish. Id. Damien’s legal adjudications had all been 
within the Arizona State Court system, without any indication of tribal 
adjudication or involvement. (PSR 9-12) 
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Cf. Zeqiri v. Mukasey, 529 F.3d 364, 369 (7th Cir. 2008) (distinguishing 

questions of fact and law”). Indeed, the fact of the tribe’s federal recognition 

was an element of the charged offense, along with every other fact required 

to sustain a conviction. Maggi, supra at 1080. Because the government made 

no effort to establish the tribe’s federal recognition in the district court, it 

now asks this Court to treat its failure to establish this element below as 

harmless by characterizing it as a “question of law” and requesting judicial 

notice of an administrative document that was never submitted to the district 

court. Such action would eviscerate the constitutional requirement that the 

government must prove each element of its case beyond a reasonable doubt. 

United States v. James, 987 F.2d 648 (9th Cir 1993). 

 In U.S. v. James, 987 F.2d 648 (9th Cir. 1993), this court’s assessment 

that “FDIC insured status” was a jurisdictional element subject to proof 

beyond a reasonable doubt, is analogous to §1153’s first prong “federal 

recognition” requirement. In James, during a bank robbery trial, the 

government failed to introduce any evidence on an essential element that the 

banks were FDIC insured, despite a stipulation between the parties which 

hadn’t been read to the jury. This court reversed the conviction and rejected 

the government’s post-trial suggestion that it should, or the District Court 
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may have, taken judicial notice of the bank’s FDIC insured status.3 Likewise, 

Zepeda’s requirement of “federal recognition” is a factual finding which 

does not turn on an interpretation of law. Belatedly characterizing this as a 

“question of law” or according “judicial notice” would undermine Zepeda’s 

Sixth Amendment right to trial by jury, particularly since the government 

presented absolutely no information regarding first or second prong federal 

recognition, particularly at the time of the offense. Since the evidence was 

insufficient as a matter of law, the inquiry should have ended, and the 

convictions should be reversed. Maggi supra at 1078, citing LaPier, supra at 

304-305.4   

 

                                                 
3 Appellant has responded in opposition to the government’s belated motion 
that this Court Take Judicial Notice of the Tribes’ federal recognition. (A.  )  
 
4 In no case has this Court held that making a factual finding by consulting 
an administrative document such as the Bureau of Indian Affairs (“BIA”) list 
is necessarily a question of law, even if the task was conducted by the court. 
LaPier v. McCormick, 986 F.2d 303, 305 (9th Cir. 1993) (court truncated 
analysis by noting that fact that tribe was not included in the BIA list of 
tribes that had already been deemed federally recognized).  In Maggi, both 
Maggi and co-defendant Mann appealed denial of their motions for acquittal. 
On appeal, this court observed that only that “given the absence of evidence 
of any blood from a federally recognized tribe,” the evidence against Mann 
failed to satisfy the first prong of Bruce, and vacated his conviction. Maggi, 
at 1080.  Co-defendant Maggi’s record failed to show whether he descended 
from a federally recognized tribe; and ample evidence of Indian status under 
the 2nd prong Bruce factors, wasn’t dispositive in the absence of the 
government’s showing on federal recognition. Id.  

 5

Case: 10-10131     08/07/2012          ID: 8277349     DktEntry: 64-4     Page: 5 of 13



2.  No rational trier of fact could find sufficient evidence to satisfy 
this Circuit’s second prong, “Indian” status test which requires a 
showing of Zepeda’s voluntary and current social and practical 
connections with his ancestral tribe. 
 

 In Cruz, supra at 847, this court reiterated Bruce’s “’clear admonition 

that tribal enrollment,’ ‘is not dispositive of Indian status,’” Id. Besides the 

“Certificate,” the government showed not even a scintilla of evidence of 

Zepeda’s voluntary, bilateral association with any tribe of ancestral 

“descent.” The evidence actually establishes Damien’s non-Indian status. 

 Appellant has found no case in which a tribal Certificate of 

Enrollment has been held to be insufficient to prove “Indian” status; however, 

no case has evaluated the sufficiency of such a certificate, or mere 

“enrollment” status, without consideration of the evidence touching on the 

other Bruce factors. Requiring “membership or affiliation with a federally 

recognized tribe . . . filters out individuals who may have an Indian ancestral 

connection, but do not possess sufficient current social and practical 

connections to a federally recognized tribe.” Maggi, supra at 1079, citing 

Bruce, 394 F.3d at 1224 (“tribal or government recognition” prong is 

designed to “‘probe[ ] whether the Native American has a sufficient non-

racial link to a formerly sovereign people.’” (quoting St. Cloud v. United 

States, 702 F.Supp. 1456, 1461 (D.S.D.1988) (Mere “enrollment” not 

dispositive without examinating all factors before concluding lack of subject 
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matter jurisdiction)). In fact, “[e]nrollment in an official tribe has not been 

held to be an absolute requirement for federal jurisdiction, [where] defendant 

lived on the reservation and ‘maintained tribal relations with the Indians 

thereon.’ ” LaBuff, supra at 878, quoting United States v. Antelope, 430 U.S. 

641, 647 n. 7, 97 S.Ct. 1395, 51 L.Ed.2d 701 (1977).  

 Nonetheless, consideration of Bruce’s second prong factors appears 

necessary to ensure that determination of “Indian” status in an §1153 

prosecution is not merely “race” or “blood” based. Likewise, mere 

“eligibility” for tribal benefits cannot suffice to establish a defendant’s 

requisite affirmative, voluntary association with a tribe. Mere tribal benefit 

eligibility is often solely “blood” based, and if viewed alone, would 

effectively “render the second Bruce factor a de facto nullity, 

and  . . .transform the entire Bruce analysis into a [impermissible] “blood” 

test. “ Cruz, supra at 849, citing Bruce, supra at 1223. 

 Accordingly, this Court has stated that determination of §1153 

“Indian” status is a “bilateral matter” which must be determined from both 

“the perspective of both the tribe and the individual” Cruz, supra at 850. 

One’s identification as an “Indian” may shown by the extent to which an 

individual decides ”for example, to “reside[ ] on a reservation,” to 

“participat[e] in Indian social life,” or to “recei[ve] assistance reserved only 
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to Indians,” Id.  It is noteworthy that Indians who are “emancipated from 

tribal relations” or whose tribes have been terminated, are not subject to the 

Major Crimes Act even if they are racially to be classified as “Indians.” 

Means v. Navajo Nation, 432 F.3d 924, 934 (9th Cir. 2005) (citation 

omitted). In fact, the pertinent statute, 1 CFR 54.1, et. seq, requires an 

individual's voluntary "consent" to jurisdiction as a precondition to “federal 

recognition.” (A. ) Such consent cannot be inferred from the fact of a tribe’s 

unilateral assertion of “enrollment.” This circuit’s case law suggests that the 

government has the burden of showing an individual’s subjective and 

voluntary association, with a “federally recognized” tribal entity  -  such that 

the person "enjoys" the protection or benefits of tribal membership 

sufficiently; such that it is foreseeable that the person might be prosecuted as 

an "Indian" under §1153 (so as not to offend traditional notions of fair play 

and substantial justice). The words “eligibility” and “enrollment” are 

conceptual twins; but the evil twin of “enrollment” bears ominous legal 

consequences for a “descendant” unfortunate enough to somehow be 

mislabeled as “enrolled.” 

 Given that “mere enrollment” is not enough, cases have evaluated 

what actually would constitute a “sufficient current practical and social link 

to the relevant tribe.” In all cases, the government’s showing on the issue 
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was far more voluminous; yet in several cases, this court nonetheless found 

insufficient proof of “Indian” status. In Bruce, charged under §1152, 

defendant presented the affirmative defense that she was an Indian, and 

therefore could not be prosecuted. 394 F.3d at 1226. This court concluded it 

was error for the district court to rest its Indian status determination on lack 

of enrollment in a tribe. Id. at 1224-25. Coupled with the blood degree 

evidence, her substantial involvement in tribal life was sufficient to meet 

Bruce's burden of production for raising the affirmative defense of “Indian” 

status. Id.at 1082   

 In Cruz, a §1153 prosecution, the district court’s failure to grant his 

motion to acquit was error where the government failed to show any of the 

Bruce factors determining Indian status. Cruz was an unenrolled 

“descendant” 554 F.3d at 846. Like Zepeda might have been, Cruz was 

eligible for benefits, but there was no evidence the he received any services 

or benefited from tribal affiliation.  Id. at 847-48. Unlike Zepeda, Cruz lived 

on the reservation as a child. Id. Like Zepeda, nothing suggested that Cruz 

participated in tribal cultural life. Id. at 848.  Cruz had been subject to tribal 

adjudication, whereas Zepeda had no previous tribal prosecutions; and 

Zepeda’s PSR showed legal adjudications solely within the Arizona State 

Court system. Yet, “Cruz satisfie[d] at best only a small part of the least 
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important factor of the four Bruce factors,” and this court held that the 

district court erroneously failed to grant his motion to acquit.  Id. at 848, 851. 

 In Maggi’s case the government evidenced: status as a descendant 

member tribal member; use of Indian Health Services; tribal court 

prosecutions; and testimony that Maggi participated in some tribal 

ceremonies. Nonetheless, this court refused to deem such a “sparse 

collection” of findings sufficient evidence to establish any of any of the 

Bruce factors, and vacated Maggi’s convictions. Maggi, supra at 1082.5 This 

circuit has continued to evaluate “Indian” status on a case-by-case basis, 

utilizing the Bruce factors, and has yet to hold that mere enrollment alone is 

sufficient to carry the government’s burden or be otherwise dispositive. See 

United States v. LaBuff, 658 F.3d 873 (9th Cir. 2011), cert. denied, 132 S. 

Ct. 1855, 182 L. Ed. 2d 647 (U.S. 2012) (sufficient evidence presented by 

government in §1153 prosecution where Tribe recognized non-enrolled 

defendant; he was born, raised, attended school, and continued to live on 

reservation; received tribal benefits; was arrested, prosecuted, and he was 
                                                 
5 In Maggi, the evidence supporting 2nd prong “social” factors, (actually 
absent in Zepeda’s case) was nonetheless insufficient to establish Bruce's 
second prong requirement of “sufficient current affiliation” of tribal or 
government recognition “with a federally recognized tribe.” Since the court 
could have found on two or more grounds, their ruling is binding upon this 
court. Best Life Assurance Co. of Cal. v. Comm’r of Internal Revenue, 281 
F.3d 828, 834 (9th Cir. 2002). 
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convicted under tribal court jurisdiction); United States v. Juvenile Male, 

666 F.3d 1212, 1215 (9th Cir. 2012) (rejecting defendant’s assertion of non-

Indian status, where defendant was proven to be an enrolled member of a 

“federally recognized” tribe; he actually resided on the tribal reservation; 

and he received benefits available exclusively to tribal members).   

 Zepeda’s comparative evidentiary void, viewed with the PSR, 

suggests that Damien benefited from none of the social, familial, economic, 

or educational support that the federal government and BIA provide to 

strengthen the fabric of Native-American communities (and warrant federal 

prosecution). Rather, evidence of Zepeda’s non-tribal residence and 

background contradicted any inference that the Certificate might have 

warranted. Since no rational juror could have found sufficient evidence of 

Damien Miguel Zepeda’s status as an “Indian” in accordance with circuit’s 

established law, the convictions must be reversed. 
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CERTIFICATION OF RELATED CASES 
 
 The following cases currently pending before the Court raise the same 

or closely related issues to the argument regarding “Indian status” presented 

in Defendant-Appellant’s Supplemental Brief: 

 
• United States v. Edgar Mike Alvirez, Jr., CA No. 11-10244, argued 

June 13, 2012; 
 

• United States v. Eugene J. Escalanti, CA No. 10-10465, to be argued 
August7, 2012, Courtroom 1, San Francisco; and 

 
• United States v. J. Rogelio Thomas Carrillo, CA No. 11-10295, 

motion to dismiss appeal (based on waiver provision in plea 
agreement) filed June 7, 2012.  

 
 

     /s  Michele R. Moretti 
     Michele R. Moretti, Esq. 
     7671 S.W. 117th Place 
     Lake Butler, Florida 32054 
     Attorney for Appellant 

Dated:  August 7, 2012 
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CERTIFICATION OF COMPLIANCE 
 

 In accordance with F.R.A.P. Circuit Rule 32, the foregoing document 

has been produced using double spaced, proportionately spaced, fourteen (14) 

point type face with a word count of 2881 comprised of an average of fewer 

than two-hundred eighty (280) words per page. 
      

     /s  Michele R. Moretti 
     Michele R. Moretti, Esq. 
     7671 S.W. 117th Place 
     Lake Butler, Florida 32054 
     Attorney for Appellant 

 
 
Dated:  August 7, 2012 
 
 

CERTIFICATION OF SERVICE 
 

 
 I, Michele R. Moretti, Esq., certify that on this day, I electronically 
filed the foregoing with the Clerk of the Court for the United States Court of 
Appeals for the Ninth Circuit by sing the appellate CM/ECF system. 
 
 I certify that all participants in the case are registered CM/ECF users 
and that service will be accomplished by the appellate CM/ECF system. 

 
       /s  Michele R. Moretti 

      Michele R. Moretti, Esq. 
      7671 S.W. 117th Place  

       Lake Butler, Florida  32054 
      (386) 496-0701 
      Attorney for Appellant 
 
Dated:  August 7, 2012  
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