
IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF OKLAHOMA

(1) THLOPTHLOCCO TRIBAL TOWN,  
a federally-recognized Indian Tribe, 

Plaintiff

-vs-

(2) GREGORY R. STIDHAM, et al., 

Defendants.

)
)
)
)
)
)
)
)
)
)

No. 09-CV-527-JHP-FHM

PLAINTIFF THLOPTHLOCCO’S REPLY BRIEF IN SUPPORT
OF FIRST AMENDED MOTION FOR PRELIMINARY INJUNCTION

MICHEAL SALEM  OBA #7876
Salem Law Offices
101 East Gray, Suite C
Norman, Oklahoma  73069
Phone:  (405)  366-1234
Fax:  (405)  366-8329
msalem@msalemlaw.com

ATTORNEY FOR  PLAINTIFF
THLOPTHLOCCO TRIBAL TOWN, a 
Federally Recognized Indian Tribe

July 31, 2012

Case 4:09-cv-00527-JHP-FHM   Document 62  Filed in USDC ND/OK on 07/31/12   Page 1 of 12



PLAINTIFF THLOPTHLOCCO’S REPLY BRIEF IN SUPPORT
OF FIRST AMENDED MOTION FOR PRELIMINARY INJUNCTION

THLOPTHLOCCO TRIBAL TOWN (“Thlopthlocco” or “TTT”), a federally recognized

Indian Tribe and Plaintiff, comes before the Court and submits the following Reply Brief in Support

of its Motion for Preliminary Injunction against judicial officers of the Muscogee (Creek) Nation

(“MCN”) to stop interference with matters of internal Thlopthlocco governance. 

In consideration of Defendants’ Response, it should be kept in mind that Thlopthlocco seeks

a preliminary injunction restraining the exercise of jurisdiction by the MCN Defendants over

Thlopthlocco, a separate sovereign Indian tribe independent from the MCN.  Although Defendants

cite Thlopthlocco Tribal Town v. Babbitt, No. 97-306-P, 1/31/2002, Babbitt makes the point that

Thlopthlocco is not an underling to the MCN:1

The historical and traditional background of the Muscogee (Creek) Nation is largely
undisputed.  The Muscogee (Creek) Nation is actually a confederacy of autonomous
tribal towns, or talwa, each with its own political organization and leadership.  

- - - - -
Thlopthlocco Tribal town is one of three Muscogee (Creek) tribal towns that is
organized and federally chartered under the Oklahoma Indian Welfare Act
(“OIWA”).  The Thlopthlocco Tribal Town adopted a constitution on December 27,
1938, and ratified its OIWA charter on April 13, 1939.  The Department of the
Interior recognizes these organized tribal towns as entities separate from the Creek
nation, entitled to receive Bureau of Indian Affairs (“BIA”) funding and services
directly, rather than through the Creek Nation who is also organized under the
OIWA.  (emphasis added).

1  Defendants are correct that Babbitt is not directly on point to this action and, instead,
supports Plaintiff. (Doc. 057, p. 10, Fn. 2).  The result in Babbitt  was that decisions made by the
BIA in funding services to Tribes are related to factors such as avoiding duplication and not to
sovereignty issues.

Respectfully, the Court’s decision in Babbitt has changed in at least one respect.  While the
Babbitt Court appears to describe Thlopthlocco as a “member of the service provider tribe” (Doc.
057-01, p. 8-9), the Tenth Circuit has since held that Thlopthlocco is not a member of the MCN.
Crowe & Dunlevy,  640 F.3d 1140, 1152 (10th Cir. 2011) (“While the Creek Nation has jurisdiction
to regulate its own citizens, the Thlopthlocco is an independent tribal entity that elects its own
government pursuant to its own Constitution and is not itself a citizen of the Creek Nation”). 

1
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Doc. 057-01, p. 1-2.

This statement in Babbitt is consistent with the Anthropology Report of Morris Opler. (Doc.

047-05).  Opler’s Report determined tribal towns were the original governing units of tribal

government and not the Confederacy. (Doc. 047-05, p. 22) (“. . .many of these Towns were

originally separate tribes . . . .  and each Town retained its autonomy, internal government, and

individuality. . . Even today the people from different Towns are quick to point out differences in

traditions and customs which differentiate their Town from others”).

Opler points out that “The history of white contact with the Creeks is a continual record of

the attempt to break down the autonomy and independence of these component tribes or bands”

because the whites realized the value of the lands inhabited by the Creeks and soon “. . . every

attempt was made to centralize authority among the Creeks so that the Towns would not have to be

dealt with separately”).  id., pp. 22-3.  

Solicitor Frederic Kirgis followed the evidence of Opler’s Report and identified the Tribal

Towns as the “original independent units of government of the Creek Indians.” (Doc. 047-17, p. 2).

Thus, it is ironic that when the MCN Defendants self-describe the extent of their

“jurisdiction” over Thlopthlocco as just another Tribal Town,2 they are reinforcing words of those

nonindians from the 1800’s who forced the Tribal Towns into an unwanted confederacy and in so

doing demeaned Tribal Town governments, while failing to recognize Creek traditions of autonomy

and independence founded in the separate sovereignty of the Tribal Towns.  It is only curious that

2  See Doc. 002-03, p. 3-4:

Thlopthlocco is a reorganized Indian tribe; under tribal law, Thlopthlocco is a
Muscogee (Creek) Nation tribal town. . . . The Tribal Town Constitution affects
neither the status of tribal town members as citizens of the Muscogee (Creek) Nation
nor the relationship of the Tribal Town to the Muscogee Nation which remains
analogous to a city/state government or state/federal government relationship. 

2
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these MCN Defendants do not see this essential element of Creek Tribal Town tradition that were

seen most clearly by a resident Assistant Anthropologist and Acting Solicitor of the BIA.

Babbitt also recognizes that the Creek Nation, Thlopthlocco, Kialegee, and Alabama-

Quassarte all have sovereign immunity (Doc. 057-01, p. 5-6) with regard to relief involving the

distribution of funds under various compacts, yet the MCN does not acknowledge a similar

limitation of its jurisdiction when Thlopthlocco is hailed into its courts.  Instead, as both the 2007

and 2011 cases make clear, MCN completely ignores Thlopthlocco sovereign immunity.

This assertion of jurisdiction by the MCN Defendants is an abrogation of Thlopthlocco

sovereignty and as well as an invasion of its inherent powers of tribal self-government and control

of its own internal relations, primarily its election and governance process..Nevada v. Hicks, 533

U.S. 353, 360 (2001). ( “. . . inherent sovereign powers of an Indian tribe do not extend to the

activities of nonmembers of the tribe except to the extent necessary to protect tribal self-government

or to control internal relations”).  The basis for this claim of jurisdiction does not fit either exception

under Montana v. United States, 450 U.S. 544, 564–65 (1981).  See Crowe & Dunlevy, 640 F.3d at

1150-51:

. . . a tribe may regulate “activities of nonmembers who enter consensual
relationships with the tribe or its members, through commercial dealing, contracts,
leases, or other agreements.” . . . Under the second, a tribe may exercise authority
over nonmember conduct where “the conduct threatens or has some direct effect on
the political integrity, the economic security, or the health or welfare of the tribe.” 

The exercise of jurisdiction by MCN over Thlopthlocco, a nonmember, is not necessary to

protect MCN political integrity, economic security, or the health or welfare of the Tribe.  On the

other hand,  the exercise of jurisdiction affects Thlopthlocco’s political integrity, economic security,

and the health and welfare of the Tribe.3  As such, both irreparable harm and the balance of harm

3  There is no limited waiver of sovereign immunity in the 2011 litigation.  Thus a contractual
(continued...)

3
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factors weigh in Thlopthlocco’s favor.  

DEFINING THE STATUS QUO

The MCN Defendants argue that Thlopthlocco  has incorrectly described the status quo, thus

is not entitled to a “modified” less restrictive burden of proof. (057, p. 2).  The status quo has been

identified as “. . . the last peaceable uncontested status existing between parties before dispute

developed.” Beltronics USA, Inc. v. Midwest Inventory Distribution, LLC, 562 F.3d 1067, 1071 (10th

Cir. 2009).

Thlopthlocco contends that it is entitled to a preliminary injunction even with a “heightened

standard” because MCN’s effort to exercise of jurisdiction represents irreparable harm to its tribal

self-government and control of internal relations.”  (See p. ?).

Still, Defendants contend that the “last peaceable uncontested status” was “the exercise of

jurisdiction over Thlopthlocco by the Muscogee (Creek) Nation . . . courts, which, as emphasized

in the Defendants’ Motion to Dismiss, resulted from Thlopthlocco’s waiver of sovereign immunity

and express consent to jurisdiction in the MCN Courts as a plaintiff.” (Doc. 057, p.2-3). 

But this statement continues the error in Defendants’ Motion to Dismiss and omits the actual

terms of the “consent to jurisdiction.”  Defendants try to lead this Court down the  same rabbit hole

they used in their judicial pronouncements refusing to consider the details of the actual limited

consent to which Thlopthlocco agreed in 2007 (a case now moot except for the lingering question

of the exercise of jurisdiction which is capable of repetition, yet evading review).  

Defendants’ argument also ignore the exercise of jurisdiction by Defendants in the second

3(...continued)
relationship cannot be the basis of a claim of jurisdiction.  

If Thlopthlocco’s limited waiver of sovereign immunity is a “consensual relationship” then
the MCN was bound by the specific limitations specified.  By rejecting limitations specified by
Thlopthlocco, MCN suggests there is no “agreement” since it does not consider itself bound by the
waiver.  In any case Thlopthlocco withdrew the waiver and it is permitted to do so.  See p. ?.

4
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case which began in 2011 in which Thlopthlocco officials were sued in the absence of any consent

to jurisdiction.  The status quo as between Thlopthlocco and MCN would be that point of stasis right

before the suit was filed by Anderson and MCN began to exercise jurisdiction. 

In the 2007 litigation the “last peaceable uncontested status” involved the exercise of

jurisdiction consistent with the “limited consent” to jurisdiction granted by Thlopthlocco.4  The

suggestion by Defendants that Thlopthlocco granted some open-ended and general consent to

jurisdiction is a cavalier misdirection (and an “agreement” ignored).  During the litigation, once

Anderson was removed as Mekko by a grievance procedure under the Thlopthlocco Constitution

(Doc. 002-07), Thlopthlocco notified the court of the resolution of its action (Doc. 027-08).

Even so, the MCN courts continued to exercise jurisdiction over Thlopthlocco eventually

leading Thlopthlocco to withdraw its consent (Doc. 002-09) and file a conditional motion to dismiss

(Doc. 017-06)  after resisting Anderson’s “Specially Appearing Defendants’ Cross-Claims. (Doc.

017-05).  As between Thlopthlocco and MCN, the time before Doc. 017-05 perhaps may be the time

of the last “peaceable uncontested status existing between parties before dispute developed.”  That

is when the MCN courts began to exercise jurisdiction in excess of Thlopthlocco’s limited consent.

In January 2011, the MCN Defendants began exercising jurisdiction over Thlopthlocco

Tribal Officials when Nathan Anderson and his group brought suit against Thlopthlocco’s Election

and Business Committees.  The last peaceable uncontested status existing between Thlopthlocco and

4    See Doc. 002-04, Ex. C, Resolution of June 7, 2007, p. 2:

Thlopthlocco Tribal Town does not consent to jurisdiction in any other court or any
other dispute except as explicitly provided in a separate resolution.  

BE IT FURTHER RESOLVED, that the Thlopthlocco Tribal Business Committee
does hereby waive its immunity on a limited basis only for the purposes of
adjudicating this dispute only, only claims brought by the Plaintiff, Thlopthlocco
Tribal Town, and only for injunctive and declaratory relief.  This waiver of immunity
shall not include election disputes.

5
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MCN was immediately prior to the time the case was filed.  MCN began exercising jurisdiction in

the absence of any consent of Thlopthlocco.  

THLOPTHLOCCO SOVEREIGN IMMUNITY

Defendants contend (Doc. 057, p. 4-5) Thlopthlocco waived its sovereign immunity for

matters in “recoupment” citing Berrey v. Asarco, 439 F.3d 636 (10th Cir., 2006).  While a novel

theory, recoupment is not a basis for jurisdiction or a waiver of sovereign immunity for the limited

claims brought by Plaintiff Thlopthlocco in the 2007 action.  

Recoupment does not apply at all in the 2011 action because Thlopthlocco officials are being

sued and Thlopthlocco has not brought any kind of counteraction.  Besides, MCN has no claim in

recoupment in the instant case since it has asserted no counterclaims.  The MCN is trying to assert

a recoupment claim for Anderson in the 2007 litigation and that case is moot5 since Anderson has

admitted he was properly removed and was no longer the Mekko. (Doc. 036-16, p. 7-8).  

In any case, “Recoupment, . . . is an equitable defense that applies only to suits for money

damages.  ‘[R]ecoupment is purely defensive and not offensive . . . [and applies] only to the

abatement, reduction, or mitigation of damages claimed by plaintiff.’ 80 C.J.S. Set-Off and

Counterclaim §2 (1953)”  See Citizen Band Potawatomi Indian Tribe of Oklahoma v. Oklahoma

Tax Com’n, 888 F.2d 1303, 1305 (10th Cir. 1989) (rev. in part on other grounds), 498 U.S. 505, 111

S.Ct. 905 (1991).  In reviewing Citizen’s Band, the Supreme Court held that “ . . .  a tribe does not

waive its sovereign immunity from actions that could not otherwise be brought against it merely

5  Besides Anderson’s admission that he was properly removed as Mekko, the case is also
moot because Thlopthlocco withdrew its limited consent to jurisdiction. (Doc. 002-09).   Sovereigns
are allowed to set the terms of their waivers of sovereign immunity and may withdraw a waiver of
sovereign immunity during a proceeding. See Iowa Tribe of Kansas and Nebraska, et al., v. Salazar,
607 F.3d 1225 (10th Cir. 2010) (Iowa Tribe); Beers v. Arkansas, 61 U.S. (20 How.) 527, 529, 15
L.Ed. 991 (1857), See Hill v. Kemp, 478 F.3d 1326, 1243 (10th Cir. 2007)  (“A legislature is, of
course, free to amend its own laws at any time and thereby moot ongoing litigation.”).  

6
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because those actions were pleaded in a counterclaim to an action filed by the tribe. . . . ‘Possessing

... immunity from direct suit, we are of the opinion [the Indian nations] possess a similar immunity

from cross-suits.’” 498 U.S. at 510.  

In Berrey, although the Tribe sought injunctive relief, the defendants were only entitled to

recoupment on the Tribe’s claims for damages as a defensive measure only and could not assert a

claim for affirmative relief whether in damages or injunctive relief. Footnote 5 of Berrey shows the

disjunction between injunctive relief and damages and distinguishes the Supreme  Court’s decision

in Pottawatomi Indian Tribe because Oklahoma’s counterclaims were barred by sovereign immunity

in that they did not sound in recoupment.  “Thus, the Court concluded, “the Tribe did not waive its

sovereign immunity merely by filing an action for injunctive relief.” Id. at 510, 111 S.Ct. 905.” 

In the 2011 litigation, recoupment does not apply at all because the claims asserted by

Anderson and his group are not counterclaims since they are the plaintiffs.  In Berrey the Circuit

discusses United States v. Dalm, 494 U.S. 596 (1990) at 439 F.3d at 643which is directly applicable. 

Recoupment is not available to a Plaintiff who sues a governmental entity. See Berrey, 439 F.3d 

at 644. (“Thus, the plaintiff’s claim was barred even though she characterized it as a claim in

recoupment. .”).

Thlopthlocco has previously argued that the MCN is not entitled to exercise jurisdiction

based upon Ex parte Young, 209 U.S. 123 (1908).  Thlopthlocco sues in this action to test the limits

of MCN jurisdiction under Federal law when it exercises jurisdiction over nontribal members.

Crowe & Dunlevy v. Stidham, 640 F.3d 1140, 1154-55 (10th Cir. 2011).  

But the MCN courts cannot apply Ex Parte Young to Thlopthlocco because Thlopthlocco

is not violating federal law and thus MCN is not applying federal law, and by its own admission is

7
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only applying MCN law6 for which there is no nexus to Thlopthlocco, nor is the exercise of

jurisdiction necessary for protection of MCN self-government or control of internal relations.

Nor does MCN have authority to enforce the Thlopthlocco Constitution because this also

does not implicate MCN self-government or control of internal affairs. (See Doc. 056, Prop. A, p.

12).  MCN should be forbidden from enforcing Thlopthlocco’s Constitution or the Indian Civil

Rights Act, 25 U.S.C. §§ 1301, et seq., because Thlopthlocco has its own rights of self-determination

which entitles it to provide remedies within its own tribal structure even if it does not have a court

system.  The Indian Civil Rights Act does not create jurisdiction in any adjudicative body outside

of Thlopthlocco.  See Santa Clara Pueblo v. Martinez, 436 U.S. 49, FN22 (1978).  These are

sovereign choices which MCN cannot make for Thlopthlocco if the term “sovereignty” is to have

validity.

It is also incorrect for Defendants to say that the Anderson litigation is equitable relief

against “individual members of the Business Committee and Thlopthlocco Election Committee, and

does not involve Thlopthlocco . . . at all.” (Doc. 057, p. 6).  Ex Parte Young actions are brought

against tribal officials in their official capacity which is the same as a suit against the Tribal Town

itself. Hafer v. Melo, 502 U.S. 21, 26 (1991).  The basis for the jurisdiction is the fiction that the

government officials are acting ultra vires to federal law and thus the action can be maintained. 

The suit is not against the Tribal officials in their individual capacity as they have no tribal

authority as individuals.  

THLOPTHLOCCO IRREPARABLE HARM

6  In fact, the MCN Courts are forbidden by statute to apply any other law except MCN law
or certain specific federal law meeting the specification of MCN  Title 27, §1-103(B) (Doc. 027-03)
(See Doc. 058, Fn. 12, and p. 24).  “No other statutes and laws of the United States shall be applied
by the Muscogee (Creek) Nation courts unless. . .” suggests that MCN is forbidden to apply federal
common law including the law of tribal sovereignty because there are no federal statutes that
explicitly define tribal sovereignty.  

8
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There is nothing speculative about Thlopthlocco’s injury in being forced to litigate in the

MCN Courts.  The Tenth Circuit has indicated that a “probable irreparable harm is the single most

important prerequisite for the issuance of a preliminary injunction, the moving party must first

demonstrate that such injury is likely before the other requirements for the issuance of an injunction

will be considered.” Dominion Video Satellite, Inc. v. EchoStar Satellite Corp., 269 F.3d 1149, 1154,

1260 (10th Cir. 2001) quoting Reuters Ltd. v. United Press Int’l., Inc., 903 F.2d 904, 907 (2d Cir.

1990). 

Thlopthlocco, as a sovereign, suffers irreparable harm when there is significant interference

with its tribal self-government.  Nor should it be compelled to expend effort on litigation in a court

that does not have jurisdiction over it. See Kiowa Indian Tribe v. Hoover, 150 F.3d 1163, 1171-72

(10th Cir. 1998):

Recognizing the sovereign status of the Kiowa Tribe, we are convinced the Tribe has
made a sufficient showing of irreparable harm as a matter of law. First, the seizure
of tribal assets, including severance taxes owed to the Tribe, and the concomitant
prohibition against full enforcement of tribal laws, significantly interferes with the
Tribe’s self-government. See Seneca–Cayuga Tribe v. Oklahoma, 874 F.2d 709, 716
(10th Cir. 1989) (finding irreparable injury where threatened loss of revenues and
jobs created “prospect of significant interference with [tribal] self-government”).
Second, the Tribe should not be compelled “to expend time and effort on litigation
in a court that does not have jurisdiction over them.” Id. . . .The Tribe’s full
enjoyment of its sovereign immunity is irrevocably lost once the Tribe is compelled
to endure the burdens of litigation. Cf. Seminole Tribe v. Florida, 517 U.S. 44, 116
S.Ct. 1114, 1124 (pointing out how the Eleventh Amendment immunity of a State
“serves to avoid ‘the indignity of subjecting a State to the coercive process of judicial
tribunals at the instance of private parties’ ”) (quoting Puerto Rico Aqueduct &
Sewer Authority v. Metcalf & Eddy, Inc., 506 U.S. 139, 146, 113 S.Ct. 684 (1993)).

Thlopthlocco’s status before the MCN Courts fit this description like a glove.  The MCN has chosen

to interfere with a core self-governmental function, Thlopthlocco’s right to determine and select its

officers under its Constitution.  Thlopthlocco internal remedies have been swept aside by a MCN

judiciary that ignores Thlopthlocco tribal remedies.  Thlopthlocco’s full enjoyment of its sovereign

immunity is being “irrevocably lost” if the MCN is allowed to continue its exercise of jurisdiction

9
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over Thlopthlocco’s election.  

Kiowa Indian also indicates that Thlopthlocco is no ordinary litigant that is haled into a

Tribal court and is not required to “exhaust” tribal remedies before asserting its tribal sovereignty. 

MCN also contends that Thlopthlocco and its official capacity individual member of the

Business and Election Committee could win and suffer no harm. (Doc. 057, p. 8).  As identified

earlier, mere litigation destroys full enjoyment of sovereign immunity irreparably.  More

importantly, the inevitable result of the 2011 litigation is that Thlopthlocco will be obligated to

conduct an election which could result in control of the Business Committee by Anderson and his

allies who would be obviously disinclined to further litigate the jurisdiction of the MCN court which

they used to gain office.  In such case Thlopthlocco sovereignty would be irretrievably lost. 

III.  CONCLUSION

WHEREFORE, premises considered, Plaintiff respectfully request this Court to set this

matter for hearing as may be necessary, and grant Plaintiff’s Application for Preliminary Injunction

and for such other and further relief as may be appropriate.

Respectfully submitted,

MICHEAL SALEM (OBA #7876) 
Salem Law Office
101 East Gray, Suite C
Norman, Oklahoma 73069
Telephone: (405) 366-1234
Telefax: (405) 366-8329

ATTORNEY FOR  PLAINTIFF
THLOPTHLOCCO TRIBAL TOWN, a 
Federally Recognized Indian Tribe
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CERTIFICATE OF SERVICE

I hereby certify that I electronically transmitted the above and foregoing document to which
this certification is attached and any attached exhibits to the Clerk of the Court using the ECF
System for filing and transmittal of a Notice of Electronic Filing to the following ECF Registrants:

Michael A. Simpson
Gregory Nellis
Atkinson, Haskins, Nellis, Brittingham, Gladd & Carwile
1500 Parke Centre
525 South Main
Tulsa, Oklahoma 74103

this 31st day of JULY, 2012.

MICHEAL SALEM (OBA #7876) 
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