
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

(1) THLOPTHLOCCO TRIBAL TOWN, )
a federally-recognized Indian Tribe, )

)
Plaintiff, )

)
vs. ) No. 09-CV-527-JHP-FHM

)
(2) GREGORY R. STIDHAM, Judge of the )
District Court of the Muscogee (Creek) Nation; )
and )

)
(3) KATHLEEN SUPERNAW, )
Chief Justice of the Muscogee (Creek) Nation )
Supreme Court; and )

)
(4) MONTE DEER, Justice of the )
Muscogee (Creek) Nation Supreme Court, and )

)
(5) GREGORY BIGLER, Judge of the )
District Court of the Muscogee (Creek) Nation, )

)
Defendants. )

RESPONSE BRIEF TO AMENDED MOTION FOR PRELIMINARY INJUNCTION

Defendants, by their undersigned counsel, provide the following Response to Plaintiff’s

Amended Motion for Preliminary Injunction and Brief in Support (Doc. Nos. 55 & 56):

I. Facts in Response

Defendants incorporate by reference herein the facts submitted in Part I of their Motion to

Dismiss Second Amended Complaint with Combined Brief (Doc. No. 54).  

II. Legal Argument

An injunction “is a drastic remedy to be exercised with caution, and should be granted only

in cases where the necessity therefor is clearly established.”  Goldammer v. Fay, 326 F.2d 268, 270
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(10  Cir. 1964); accord Aid for Women v. Foulston, 441 F.3d 1101, 1115 (10  Cir. 2006).  Inth th

determining whether to grant a preliminary injunction, courts consider the following four criteria:

(1) the applicant’s “substantial” likelihood of success on the merits; (2) irreparable harm to the party

seeking relief unless the injunction issues; (3) the threatened injury to the application outweighs any

harm to the opposing party and (4) the injunction would not be contrary to public interests. 

Wyandotte Nation v. Sebelius, 443 F.3d 1247, 1254-1255 (10  Cir. 2006).  In this case, Thlopthloccoth

fails to submit sufficient evidence to meet any of these criteria.

In addition, Thlopthlocco argues in its Amended Motion for a “modified,” less restrictive

burden of proof as to its injunction request, claiming the injunction it seeks is not a “historically

disfavored preliminary injunction.”  This is incorrect.  In O Centro Espirita Beneficiente Uniao Do

Vegetal v. Ashcroft, the case relied upon by Thlopthlocco for this proposition, the per curium opinion

of the en banc court noted disfavored injunctions include “preliminary injunctions that alter the

status quo.”  389 F.3d 973, 975 (10  Cir. 2004) (en banc), aff’d on other grounds, 546 U.S. 418th

(2006).  “Status quo” for purposes of this rule means the “last peaceable uncontested status existing

between the parties before the dispute developed,” not the status at the time suit is filed.  Id. at 1013

(McConnell, J., concurring) (quoting 11A Wright, Miller & Kane, Federal Practice & Procedure

§2948 (2d ed. 1995)).  

In this case, the “last peaceable uncontested status” was the exercise of jurisdiction over

Thlopthlocco by the Muscogee (Creek) Nation (“MCN”) courts, which, as emphasized in the

Defendants’ Motion to Dismiss, resulted from Thlopthlocco’s waiver of sovereign immunity and

express consent to jurisdiction in the MCN courts as a plaintiff.  The underlying dispute in this case

did not arise until after the Thlopthlocco Business Committee (“Business Committee”) received
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unfavorable decisions from the MCN courts and the Business Committee decided to contest the

tribal courts’ jurisdiction.  As a result, Thlopthlocco’s injunction request seeks to alter the status quo,

i.e., the exercise of jurisdiction by the MCN courts.  Therefore, Thlopthlocco is not entitled to the

“modified approach” it seeks; in reality, Thlopthlocco’s motion “must be more closely scrutinized

to assure that the exigencies of the case support the granting of a remedy that is extraordinary.”  Id.

at 975 (en banc decision).  

Finally, citing an Eighth Circuit decision, Thlopthlocco also argues it should not have to

prove the balance of harms or public interest factors in its injunction request because of federal

preemption.  (Doc. No. 56 at pgs. 9 and 24 (citing Bank One, Utah v. Guttau, 190 F.3d 844, 847-848

(8  Cir. 1999)).  This argument has multiple problems.  First, there does not appear to be any Tenthth

Circuit decision agreeing with this rule.  Further, even if this Court were to apply such a rule, Bank

One makes it clear the plaintiff must definitively prove the existence of federal preemption.  In this

case, Thlopthlocco cites to the Oklahoma Indian Welfare Act (“OIWA”) as preemptive authority. 

As already argued in the Motion to Dismiss, however, the OIWA has no such preemptive effect.  In

fact, the OIWA actually supports the MCN’s authority to establish its own court system.  Muscogee

(Creek) Nation v. Hodel, 851 F.2d 1439, 1446 (D.C. Cir. 1988), and Thlopthlocco admits the MCN

courts receive federal money to implement its court system in a manner that includes jurisdiction

over Thlopthlocco citizens.  (Compl. Ex. C (Doc. No. 02-4) at pg. 1.)  

A. Thlopthlocco’s claims in this case lack merit.

First, and most obvious, if this Court determines that (1) it lacks federal question jurisdiction

over this intratribal dispute, (2) the Defendants enjoy sovereign immunity, (3) Thlopthlocco has
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failed to join necessary parties, or (4) Thlopthlocco has filed to exhaust its remedies before the tribal

courts, there is no likelihood of success on the merits at all because this case should be dismissed.

Further, Thlopthlocco’s underlying argument that its sovereign immunity allows it to

withdraw from a case in which it has already consented to the MCN courts’ jurisdiction lacks merit. 

Under established Tenth Circuit law, when a sovereign, including a tribal sovereign, “brings suit,

it impliedly waives its immunity as to all claims asserted by the defendant in recoupment.  Claims

in recoupment arise out of the same transaction or occurrence, seek the same kind of relief as the

plaintiff, and do not seek an amount in excess of that sought by the plaintiff.”  Berrey v. ASARCO

Inc., 439 F.3d 636, 643 (10  Cir. 2006).th

By filing a suit in equity, tribes such as Thlopthlocco assume “the risk that its position [will]

not be accepted, and that the Tribe itself would be bound by an order it deemed adverse.”  United

States v. Oregon, 657 F.2d 1009, 1015 (9  Cir. 1981).  Simply put, tribal immunity cannot “beth

transformed into a rule that tribes may never lose a lawsuit.”  Id. at 1014; see also Rupp v. Omaha

Indian Tribe, 45 F.3d 1241, 1245 (8  Cir. 1995) (“We will not transmogrify the doctrine of tribalth

immunity into one which dictates that the tribe never loses a lawsuit.”)  

In Anderson I, the defendants’ “cross-claims” are not actually brought against the sovereign,

but, rather, seek injunctive and declaratory relief against the individual official members of the

Business Committee and relate to Thlopthlocco’s similar claims in Anderson I as to who the rightful

leaders of Thlopthlocco are.  Based on Berrey, supra, however, even if the Anderson I defendants’

“cross-claims” can be construed as a counterclaim directly against Thlopthlocco, those claims are

within the “recoupment” doctrine such that the MCN courts have jurisdiction to hear those claims. 
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Ultimately, the MCN courts, not this Court, should make the determination whether the

Anderson I defendants’ claims fit within the recoupment doctrine because that determination

involves a review of tribal law, including interpretations of the Thlopthlocco and MCN Constitutions

and statutes.  Should this Court, however, decide to delve into these tribal law matters, the Anderson

I defendants’ claims involve the same transaction or occurrence, i.e., the dispute for control over the

Business Committee that arose before the Anderson I litigation was filed in 2007.  In addition, the

Anderson I defendants’ claims request the same kind of relief – equitable relief – and do not

“exceed” Thlopthlocco’s claims because they merely seek rulings affecting who has valid control

of the Business Committee under tribal law.  (See Ex. 4 to Defs.’ Mot. to Dismiss (Doc. No. 54-4)). 

As such, these claims are properly before the tribal court.

More important, as noted, the “cross-claims” in Anderson I and the lawsuit in Anderson II

are not against the sovereign – Thlopthlocco – but are allowable claims under the Ex parte Young

doctrine for prospective relief against individual officers of Thlopthlocco.  For this reason,

Thloptholocco’s citations to Beers v. Arkansas, 61 U.S. 527 (1857), and Iowa Tribe of Kansas &

Nebraska v. Salazar, 607 F.3d 1225 (10  Cir. 2010) are inapposite.  First, Beers involved a claimth

for money damages (bond interest) against a state, while Iowa Tribe involved a quiet title action

against the federal government.  See 607 F.3d at 1229, 1233.  Thus, those cases did not involve a

claim for prospective equitable relief under Young.  Further, neither of those cases involved the same

procedural situation as Anderson I wherein the sovereign, as a plaintiff, was countersued or had third

party claims brought against any individual officers.  As such, Beers and Iowa Tribe simply do not

support Thlopthlocco’s position this Court can enjoin the third-party claims in Anderson I, or the
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entire suit in Anderson II, when those tribal court claims are not claims directly against a sovereign

affecting its monetary or property interests.  

In addition, the Anderson II case seeks equitable relief solely against the individual officials

of the Business Committee and Thlopthlocco Election Committee, and does not involve

Thlopthlocco – the plaintiff in this case – at all.  Thlopthlocco has also effectively stipulated in the

tribal courts that 12 of the 13 defendants in Anderson II are joint members of the Thlopthlocco and

the MCN.  (Compare Doc. No. 36-1 at pg. 2, ¶1 with Doc. No. 36-3 at pgs. 1-2.)  In fact, all 3

members of the Election Committee, who are the main target of the claims for equitable relief in

Anderson II, are MCN members.  (Id.)  Thus, contrary to Thlopthlocco’s underlying argument in this

case, the MCN courts are in fact exercising jurisdiction over MCN members, which they are

empowered to do under tribal and federal law.  As such, Thlopthlocco’s claim that the Defendant

judicial officers of the MCN are somehow violating federal law by exercising adjudicatory

jurisdiction over MCN citizens fails.  Thus, Thlopthlocco simply cannot prove conclusively to this

Court that federal law preempts the MCN courts’ exercise of jurisdiction over the Thlopthlocco

officials.  

B. Thlopthlocco suffers from no demonstrable “irreparable harm”.

As to the balancing of harm to the parties, the Tenth Circuit has stated a plaintiff must satisfy

the irreparable harm requirement “by demonstrating a significant risk that he or she will experience

harm that cannot be compensated after the fact by monetary damages.  Purely speculative harm will

not suffice, but rather, a plaintiff who can show a significant risk of irreparable harm has

demonstrated that the harm is not speculative and will be held to have satisfied his burden.”  RoDa

Drilling Co. v. Siegal, 552 F.3d 1203, 1210 (10  Cir. 2009) (quotations and alterations omitted). th
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“Mere injuries, however substantial, in terms of money, time and energy necessarily expended in the

absence of a stay are not enough.  The possibility that adequate compensatory or other corrective

relief will be available at a later date, in the ordinary course of litigation, weighs heavily against a

claim of irreparable harm.”  Virginia Petroleum Jobbers Ass’n v. Federal Power Comm’n, 259 F.2d

921, 925 (D.C. Cir. 1958).  Accordingly, the alleged irreparable harm must be “certain and great”

and generally cannot consist of economic loss.  Port City Props. v. Union Pacific R.R. Co., 518 F.3d

1186, 1190 (10  Cir. 2008).th

Based on these authorities, Thlopthlocco fails to present the clear evidence of “irreparable

harm” necessary to obtain injunctive relief.  “[I]rreparable harm exists only where there is a

threatened imminent loss that will be very difficult to quantify at trial.”  Tom Doherty Assocs., Inc.

v. Saban Entm’t, Inc., 60 F.3d 27, 38 (2nd Cir. 1995) (emphasis added).

At this time, in the Anderson I litigation, Thlopthlocco has merely been ordered to proceed

with the claims before the MCN courts.  While Anderson I involves defending the individual

Business Committee members against the interrelated claims brought by the Anderson I defendants,

as noted above, Thlopthlocco has waived any immunity as to these claims under the recoupment

doctrine.  Ultimately, however, all but one of those individual Business Committee members are

admitted to be MCN citizens and, therefore, subject to the jurisdiction of the MCN courts. 

Thlopthlocco’s argument that it suffers harm in having to proceed with the Anderson I case

might make sense if Thlopthlocco was merely a defendant, and clearly entitled to immunity, in that

litigation.  In the current scenario, however, Thlopthlocco repeatedly asked the MCN tribal courts

to take jurisdiction over the Anderson I litigation before receiving a decision from the MCN courts

that the Business Committee members did not like.  As noted above, Thlopthlocco cannot “revoke”

7

Case 4:09-cv-00527-JHP-FHM   Document 57  Filed in USDC ND/OK on 07/09/12   Page 7 of 12



its prior immunity waiver simply because it is faced with related, compulsory third party claims in

Anderson I, and fears some hypothetical adverse decision in the future.  These facts mitigate, if not

obviate, any claims of “irreparable harm” by Thlopthlocco.

Finally, Thlopthlocco and the third-party Business Committee and Election Committee

members could also prevail in the Anderson cases, thus suffering no harm at all.  As noted in the

Motion to Dismiss, Thlopthlocco must litigate the merits in full to claim it has exhausted its tribal

remedies before resorting to assistance from this Court.  Kerr-McGee Corp. v. Farley, 115 F.3d

1498, 1508 (10  Cir. 1997) (“Because of Iowa Mutual’s expansive abstention, we are required toth

allow full exhaustion of tribal court litigation, potentially including litigation of the merits”). 

Accordingly, at this stage, any “harm” to Thlopthlocco is simply too speculative and certainly not

“irreparable” such that this Court could issue a preliminary injunction effectively terminating the

Anderson cases.  1

In addition, some of the MCN court orders referenced in the Motion (Doc. No. 55) are not1

the proper subject of an injunction in this case.  For instance, as noted in the Motion to Dismiss, the
orders entered by the MCN Supreme Court dismissing the most recent interlocutory appeals in
Anderson I and II (id. at ¶¶9.A.iii.-iv.) simply dismissed those appeals on procedural grounds and
are not active efforts to invoke jurisdiction over Thlopthlocco.  (See Mot. to Dismiss (Doc. No. 54)
at ¶¶14, 17).  Next, the order by Judge Stidham setting a jury trial on October 5, 2009, is obviously
moot as the trial never happened and the order has not been continued.  (Doc. No. 55 at ¶9.B.iv.) 
Finally, the orders involving the attorney fees of Crowe & Dunleavy, P.C. (id. at ¶¶9.A.ii & 9.B.ii),
are already enjoined by the Court in a different federal suit, Crowe & Dunleavy, P.C. v. Stidham,
Case No. 09-CV-95.  See 609 F. Supp. 2d 1211 (N.D. Okla. 2009).  Those orders against Crowe &
Dunleavy, however, were enjoined based on the firm’s undisputed status as a “non-Indian.”  This
case is obviously distinguishable from Crowe because all but one of the individual Thlopthlocco
officials sued in the Anderson cases are admittedly members of the MCN.  
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C. Any harm to Thlopthlocco does not outweigh the harm to the Muscogee (Creek)
Nation that an injunction would cause in this case.

As for harm to the Defendants, this action invades the authority of the MCN tribal courts to

determine the outcome of the Anderson I case, which Thlopthlocco itself brought before them.  The

Tenth Circuit has “repeatedly stated that such an invasion of tribal sovereignty can constitute

irreparable injury” to a tribe.  Wyandotte Nation, 443 F.3d at 1255.  Allowing Thlopthlocco to usurp

the authority of the tribal courts by using this Court as a secondary “appellate” court to enjoin tribal

judges casts doubt on the integrity of the MCN’s court system and is disruptive to the tribal courts’

procedures.  Further, any such injunction would bar the Anderson I defendants and Anderson II

plaintiffs from proceeding with their claims, which are based on purely tribal law issues, in the

Muscogee (Creek) Nation courts.  This violates principles of comity by asking this Court to

substitute its own judgment for that of the tribal courts over an issue based on tribal law. 

Accordingly, the Muscogee (Creek) Nation possesses sovereignty interests in providing tribal courts

to its citizens – and to Thlopthlocco – that an injunction clearly would harm.

D. The “public interest,” particularly in comity, weighs against an injunction.

Finally, the public policy concerns arising out of the issuance of injunctive relief also weigh

heavily against an injunction here.  In this case, the public policy concerns are reflected in the long-

standing recognition by federal courts that “in the absence of congressional abrogation of tribal

sovereign immunity from suit,” or “an express waiver of its sovereign immunity” by the MCN, an

injunction is not a proper remedy against its courts.  Miner Elec., Inc. v. Muscogee (Creek) Nation,

505 F.3d 1007, 1013 (10  Cir. 2007).  th
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In this case, no public interest would be served by an injunction.  In fact, the granting of an

injunction would thwart the very purposes of tribal courts and “impair[s] the authority of tribal

courts,” which the Supreme Court cautioned against in Iowa Mutual Insurance Co. v. LaPlante, 480

U.S. 9, 15 (1987).  As noted, an injunction from this Court allowing Thlopthlocco to invoke the

same sovereign immunity it previously waived by filing suit as a plaintiff would violate principles

of comity by substituting this Court’s judgment on a tribal law issue over that of the MCN courts. 

If anything, federal policy supports MCN jurisdiction over the underlying lawsuit.  As even

Thlopthlocco admitted in the Anderson I suit, “the Muscogee (Creek) Nation pursuant to a self-

governance compact with the United States of America, received federal monies for judicial

services ... for the benefit of Thlopthlocco people[.]”  (Compl. Ex. C (Doc. No. 02-4) at pg. 1

(emphasis added)).  And, as noted in Defendants’ Motion to Dismiss, in passing the Indian Tribal

Justice Act in 1993, Congress intended these federal “funds ... [to] be used by the tribes for purposes

of establishing intertribal court systems and regional tribal appellate systems.”  H. Rep. 103-205

at 15, reprinted in 1993 U.S.C.C.A.N. 2425, 2435 (emphasis added).   Thus, the public interest in2

Judge Payne (sitting in the Eastern District) issued an Order in Thlopthlocco Tribal Town v.2

Babbitt, Case No. 97-306-P, on January 31, 2002, which addressed the “extraordinary” relationship
between the MCN and Thlopthlocco.  (Courtesy copy attached as Ex. 1.)  In that decision, the Court
awarded summary judgment against Thlopthlocco’s claim it was entitled to direct payment of
benefits from the Bureau of Indian Affairs under the Indian Self-Determination and Education Act
(25 U.S.C. §450, et seq.), instead of those funds being received by the MCN for the benefit of
Thlopthlocco citizens based on their dual citizenship in the MCN.  

While not directly on point, Babbitt involved concepts analogous to this case.  As noted,
Thlopthlocco initially invoked the jurisdiction of the MCN judiciary based on the dual citizenship
of many Thlopthlocco citizens and the MCN’s receipt of federal funds to provide judicial forums to
Thlopthlocco citizens.  Only after Thlopthlocco’s ruling faction received unfavorable decisions in
the MCN courts, did Thlopthlocco suddenly change tactics and argue federal law prevents MCN
jurisdiction over its officials.  Babbitt, however, supports the proposition that federal policy allows
for such jurisdiction because of the “extraordinary” relationship between the two recognized tribes.
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this case supports the Defendants’ exercise of jurisdiction over the individual parties in the Anderson

cases, which also supports that Thlopthlocco’s injunction request should be denied.

III. Conclusion

Putting all four of the injunction criteria together, the Court should deny Thlopthlocco’s

request for an injunction.  In addition to the various jurisdictional and procedural defects in

Thlopthlocco’s Second Amended Complaint, which are addressed in the Defendants’ Motion to

Dismiss, Thlopthlocco’s underlying case lacks merit because (1) as the plaintiff in the Anderson I

litigation, Thlopthlocco waived its immunity as to the “cross-claims” under the recoupment doctrine

and (2) the tribal court claims Thlopthlocco complains about in reference to Anderson I and II are

actually claims against tribal officials, all but one of whom are also enrolled MCN members. 

Thlopthlocco’s claim that the MCN courts have no jurisdiction over these officials and MCN

members, even in their capacity as Thlopthlocco officials, lacks merit.

Thlopthlocco also has not articulated any immediate, irreparable harm it would suffer from

proceeding with the Anderson cases.  Further, any such harm does not outweigh the detriment an

injunction from this Court would cause to the MCN courts’ ability to determine the underlying

matters of tribal law in the Anderson cases and the tribal courts’ ability to provide the Anderson I

defendants and Anderson II plaintiffs with access to a judicial forum.  Finally, for similar reasons,

an injunction would violate federal public policies that favor tribal sovereignty and deference to

tribal courts rendering decisions based on tribal law.  Accordingly, the Court should deny

Thlopthlocco’s Amended Motion for Preliminary Injunction.
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WHEREFORE, Defendants respectfully request that the Court deny Plaintiff’s Amended

Motion for Preliminary Injunction, and award them such other relief the Court deems appropriate. 

Respectfully submitted,

ATKINSON, HASKINS, NELLIS,
      BRITTINGHAM, GLADD & CARWILE 

 A PROFESSIONAL CORPORATION 

 /s/Michael A. Simpson                          
Gregory D. Nellis, OBA #6609
Michael A. Simpson, OBA #21083 
1500 ParkCentre
525 South Main
Tulsa, Oklahoma 74103
Telephone: (918) 582-8877
Facsimile: (918) 585-8096
Attorneys for Defendants

Certificate of Service

I hereby certify that on July 9, 2012, I electronically transmitted the attached document to the
Clerk of the Court using the ECF System for filing and transmittal of a Notice of Electronic Filing
to the following ECF registrant:

Michael Salem
Salem Law Office
101 East Gray, Suite C
Norman, OK 73069
Attorneys for Plaintiff 

   /s/Michael A. Simpson                                
S:\Files\220\3\Resp-2ndMot-PI-mas.wpd
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