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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO.: 12-cv-62238-Cohn/Seltzer

SEMINOLE TRIBE OF FLORIDA,
a Federally recognized Indian Tribe,

Plaintiff,

v.

STATE OF FLORIDA, DEPARTMENT
OF REVENUE, and MARSHALL STRANBURG,
AS INTERIM EXECUTIVE DIRECTOR AND
DEPUTY EXECUTIVE DIRECTOR,

Defendants.

_______________________________________/

PLAINTIFF'S MEMORANDUM OF LAW IN OPPOSITION TO DEFENDANTS' MOTION
TO DISMISS PLAINTIFF'S COMPLAINT AND MOTION TO STRIKE PLAINTIFF'S

DEMAND FOR A JURY TRIAL

Plaintiff, SEMINOLE TRIBE OF FLORIDA (the "Tribe"), a Federally recognized Indian

tribe, files this memorandum of law in opposition to Defendants', STATE OF FLORIDA,

DEPARTMENT OF REVENUE, and MARSHALL STRANBURG in his official capacity as

Department Interim Executive Director and Deputy Executive Director (collectively "the

Department"), Motion to Dismiss Plaintiff's Complaint and Motion to Strike Plaintiff's Demand for

a Jury Trial.1

1 On December 4, 2012, the Tribe and the Department filed a Joint Stipulation to Non-Jury Trial in
which the Tribe agreed to withdraw its jury trial demand and both parties agreed to set this cause for
a non-jury trial. (Doc. 9.) This stipulation renders moot the Department's Motion to Strike
Plaintiff's Demand for a Jury Trial.
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INTRODUCTION

This Court should deny the Department's motion to dismiss in its entirety. First, the Tribe's

complaint sufficiently states a cause of action. The Fuel Tax violates Federal law. The Indian

Commerce Clause categorically bars the taxation of fuel used on-reservation. The State cannot

circumvent the Constitutional limitations on its taxing authority by simply enacting a statute which

deems an on-reservation activity to have occurred off-reservation.

Second, this Court has jurisdiction over this action notwithstanding the Eleventh

Amendment and the Tax Injunction Act. Both the United States Supreme Court and Federal

appellate courts have recognized that neither the Eleventh Amendment nor the Tax Injunction Act

prevent an Indian tribe from accessing Federal court to obtain prospective relief against State

taxation of activities on reservation lands.

Third, the Rooker-Feldman doctrine and principles of res judicata do not apply here. In this

case, the Tribe seeks entirely different relief and raises different causes of action than it did in its

State court action. These preclusive doctrines are not only inapplicable to the Tribe's claims, but

also would work a significant injustice on the Tribe.

STATEMENT OF FACTS

As stated in the Complaint, the Tribe is an organized Indian tribe that is recognized by the

United States Secretary of the Interior with a governing body as defined in § 16 of the Indian

Reorganization Act of June 18, 1934 (25 U.S.C. § 461 et seq.), and a sovereign Native American

tribal government whose headquarters is located in Hollywood, Florida. (Doc. 1 ¶ 7.) The Tribe has

Indian reservations and other property held in trust by the United States of America for the Tribe's

benefit throughout Florida, all of which constitutes "Indian land" or "Indian country" (as those

terms are used in Federal law) and which is collectively referred to as "Tribal Land." (Doc. 1 ¶ 8.)

Pursuant to the Self-Determination and Educational Assistance Act (25 U.S.C. § 450 et seq.) and its
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Self-Determination Contracts with the United States of America, the Tribe provides the same

essential governmental services on Tribal Land that states typically provide off Tribal Land,

including, but not limited to, police and fire protection, emergency medical services, public schools,

public transportation, garbage pick-up, business regulation, and road construction and maintenance

("Essential Governmental Services"). (Doc. 1 ¶ 9.)

Fuel Tax—Chapter 206

Fla. Stat. Ch.. 206, et. seq. imposes various excise taxes ("Fuel Tax"), on the motor and

diesel fuel (collectively "fuel") that is used in the State. (Doc. 1 ¶ 11.) Fla. Stat. § 206.41 provides

that, as a matter of "administrative convenience," Fuel Tax is pre-collected as and when the fuel is

first removed from the rack by the terminal supplier. (Doc. 1 ¶ 12.) Fuel Tax is passed on to the

ultimate consumer of the fuel who pays it at the pump as part of the purchase price of the fuel.

(Doc. 1 ¶ 12.) The Fuel Tax is compensation to the State for use of its roadways. (Doc. 1 ¶ 13.)

The legislative purpose of the Fuel Tax is to collect funds for the construction and maintenance of

the State's roadways from the persons who use them. (Doc. 1 ¶ 13.) The Fuel Tax is designed as an

excise tax so that persons who use the State's roadways will contribute to the cost of their

construction and maintenance in proportion to the quantities of fuel they consume on them. (Doc. 1

¶ 13.)

Fla. Stat. § 206.01(24) defines "use" of fuel as occurring at the time it is placed into the fuel

tank of the vehicle in which it will be consumed. (Doc. 1 ¶ 14.) Fla. Stat. § 206.41(4) provides

various exemptions from the Fuel Tax. (Doc. 1 ¶ 15.) Each exemption depends on how the fuel is

actually used. (Doc. 1 ¶ 15.) In the case of municipal or county governments, or school districts, a

portion of the pre-paid Fuel Taxes are refunded to such governments or school districts for use in

constructing and maintaining their own roadways. (Doc. 1 ¶ 15.)
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Whether fuel is subject to Fuel Tax depends on the purpose for which it is used. (Doc. 1 ¶

16.) Any consumer who pre-pays the Fuel Tax at the pump and then uses the fuel for an exempt

purpose is entitled to a refund of the Fuel Tax. (Doc. 1 ¶ 16.) The State does not construct or

maintain any of the roadways on Tribal Land. (Doc. 1 ¶ 17.) None of the Fuel Tax collected by the

State is used to fund the construction or maintenance of roadways on Tribal Land. (Doc. 1 ¶ 17.)

All roadways on Tribal Land are constructed and/or maintained by the Tribe and/or the Federal

Government at no cost to the State. (Doc. 1 ¶ 17.) There is no nexus between the Fuel Tax and the

Tribe's use of fuel on Tribal Land. (Doc. 1 ¶ 17.)

Between June 7, 2009 and March 31, 2012, the Tribe paid Fuel Tax on the fuel that it

purchased at off-reservation fueling stations, but used on Tribal Lands to provide Essential

Governmental Services, totaling $393,247.30. (Doc. 1 ¶ 18.) On June 6, 2012, the Tribe filed a

claim for refund of such Fuel Tax which the Department denied. (Doc. 1 ¶ 18.) This case does not

seek a refund; it seeks prospective relief.

Previous State Court Proceedings

The Tribe sued the Department in State court for (1) a refund of Fuel Tax paid between

January 1, 2004, and February 28, 2006, on fuel the Tribe purchased at fueling stations located off

Tribal Land but used on Tribal Land to provide Essential Governmental Services; and (2) a

declaration that fuel used by the Tribe on Tribal Land is exempt from Fuel Tax regardless of where

it was purchased. (Doc. 1 ¶ 19.) The State court action involved a different tax period and sought

an entirely different form of relief (i.e., refund of Fuel Tax) than that sought here. (Doc. 1 ¶ 19.)

In the State court case, the Department conceded that Fuel Tax is imposed on the use of fuel,

rather than on the retail sales and purchase transaction. (Doc. 1 ¶ 20.) The Department contended

that, under Fla. Stat. § 206.01(24), fuel purchased at fueling stations located off Tribal Land should

be treated as having been used off Tribal Land since the vehicle was off Tribal Land when the fuel
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was placed in the fuel tank. (Doc. 1 ¶ 20.) The Department's concession that the "taxable event" of

the Fuel Tax is the use of fuel eliminated the need to litigate various issues of Federal law, including

the validity of the Fuel Tax under the Equal Protection Clause and the Indian Sovereignty Doctrine,

that are implicated only when the Fuel Tax is characterized as a sales tax on the retail sale and

purchase transaction. (Doc. 1 ¶ 20.) As a result, these issues of Federal law have never been

adjudicated. (Doc. 1 ¶ 20.)

The State trial court correctly held that Fuel Tax does not apply to any fuel that is actually

used by the Tribe on Tribal Land, regardless of where it was purchased or the purpose for which it

was used. (Doc. 1 ¶ 21.) Because the Fuel Tax scheme is not tailored to exempt fuel the Tribe uses

on Tribal Land, the trial court held that the entire Fuel Tax scheme is invalid as applied to all fuel

used by the Tribe, including fuel that the Tribe uses off Tribal Land. (Doc. 1 ¶ 21.)

In Florida Department of Revenue v. Seminole Tribe of Florida, 65 So. 3d 1094 (Fla. 4th

DCA 2011), rev. denied, Seminole Tribe of Florida v. Florida Department of Revenue, 86 So. 3d

1114 (Fla. 2012) the Fourth District Court of Appeal reversed. (Doc. 1 ¶ 22.) The Fourth District

Court of Appeal characterized (without factual or legal basis) the Fuel Tax as a sales tax on a retail

sales and purchase transaction, rather than an excise tax on the use of fuel. It assumed that where

and why the fuel was used was irrelevant. (Doc. 1 ¶ 22.) As such, the appellate court did not

interpret or apply the Indian Commerce Clause—believing the Clause was inapplicable. (Doc. 1 ¶

22.) The appellate court's mischaracterization of the Fuel Tax as a sales tax on the retail sales and

purchase transaction implicates a variety of issues under Federal law in addition to the Indian

Commerce Clause, including issues under the Equal Protection Clause and the Indian Sovereignty

Doctrine, that depend on where and the purpose for which the fuel is used by the Tribe. (Doc. 1 ¶

22.) The Tribe has never been afforded an opportunity to litigate those issues of Federal law. (Doc.

1 ¶ 22.)
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The Fourth District Court of Appeal's decision left unresolved the critical issue of whether

the Fuel Tax is imposed on the use of the fuel (as the Department and Tribe contended) or on the

retail sales and purchase transaction, and, therefore whether the "taxable event" that triggered the

Fuel Tax occurred on or off Tribal Land. (Doc. 1 ¶ 23.) It also left unresolved the critical issue of

whether the application of the Indian Commerce Clause depends on where the fuel is actually used,

or on where it is deemed to be used by a State statute. (Doc. 1 ¶ 20.) It also left unresolved the

critical issue of whether the Indian Sovereignty Doctrine invalidates State tax on fuel that is used by

the Tribe to provide Essential Governmental Services. (Doc. 1 ¶ 23.) It also left unresolved the

critical issue of whether the Fuel Tax as applied to the Tribe's fuel is prohibited by the Equal

Protection Clause in these particular circumstances. (Doc. 1 ¶ 22.)

This Proceeding

The Tribe filed the instant Complaint against the Department seeking declaratory and

prospective injunctive relief on the basis the Department's imposition of the Fuel Tax violates

Federal law—specifically the Indian Commerce Clause, Indian Sovereignty Doctrine, and Equal

Protection Clause. (Doc. 1 ¶¶ 27-55.)

LEGAL ARGUMENT

I. STANDARD OF REVIEW

Facial attacks on subject matter jurisdiction under Fed. R. Civ. P. 12(b)(1) "require[] the

court merely to look and see if [the] plaintiff has sufficiently alleged a basis of subject matter

jurisdiction, and the allegations in his complaint are taken as true for the purposes of the motion."

Lawrence v. Dunbar, 919 F.2d 1525, 1528-29 (11th. Cir. 1990) (quoting Menchaca v. Chrysler

Credit Corp., 613 F.2d 507, 511 (5th Cir. 1980)); see also McElmurray, III v. Consol. Gov't of

Augusta-Richmond Cnty., 501 F.3d 1244, 1251 (11th Cir. 2007). Under facial challenges to subject

matter jurisdiction, "the plaintiff is left with safeguards similar to those retained with a Rule
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12(b)(6) motion to dismiss for failure to state a claim is raised."2 McElmurray, III, 501 F. 3d at

1251 (quoting Williamson v. Tucker, 645 F.2d 404, 412 (5th Cir. 1981)).

A motion to dismiss under Fed. R. Civ. P. 12(b)(6) may only be granted if, accepting all

well-pleaded allegations in the complaint as true and viewing them in the light most favorable to the

plaintiff, a court finds the plaintiff has failed to set forth fair notice of what the claim is and the

grounds upon which it rests. Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555-56 (2007 (citations

omitted); Glover v. Liggett Grp., Inc., 459 F.3d 1304, 1308 (11th Cir. 2006). The factual

allegations of the complaint must merely "be enough to raise a right to relief above a speculative

level" to defeat a motion to dismiss. Twombly, 550 U.S. at 555 (citation omitted). "Rule 12(b)(6)

does not countenance . . . dismissals based on a judge's disbelief of a complaint's factual

allegations." Id. at 556 (citation omitted). Indeed, "a well-pleaded complaint may proceed even if it

appears 'that a recovery is very remote and unlikely.'" Id. (citation omitted).

II. THE TRIBE'S COMPLAINT SUFFICIENTLY STATES A CLAIM UPON WHICH
RELIEF CAN BE GRANTED.3

The Department asks this Court to dismiss the Tribe's Complaint on the grounds it fails to

state a cause of action upon which relief can be granted. The Department argues that the Indian

Commerce Clause does not apply to fuel the Tribe purchases at off-reservation fueling stations.

The Department's position relies on the erroneous legal argument that any fuel purchased off-

2 Of note, a defendant may also raise a "factual attack" on subject matter jurisdiction in which the
defendant "challenge[s] the existence of subject matter jurisdiction in fact, irrespective of the
pleadings, and matters outside the pleadings, such as testimony and affidavits are considered."
Lawrence, 919 F.2d at 1529 (quoting Menchaca, 613 F.2d at 511) (internal quotation marks
omitted). Because the Department's motion does not ask this Court to consider matters outside the
pleadings, the motion is a "facial attack" on subject matter jurisdiction, not a "factual attack."
3 Some of the Department's arguments overlap. As such, Argument II here responds to arguments
on pages 18 - 26 of its motion. Argument III responds to pages 7 - 8 and 15 - 18 of its motion.
Argument IV responds to pages 9 – 14 of its motion.
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reservation is deemed to be "used" off-reservation, even if it is actually "used" on-reservation.4 The

Fuel Tax is invalid. The Indian Commerce Clause categorically bars the taxation of fuel used on-

reservation.

The Department correctly concedes in its motion that the Fuel Tax is imposed on the "use,"

and not the purchase, of the fuel.5 The Department further agrees the Indian Commerce Clause

prohibits the State from taxing any fuel the Tribe "uses" on its reservation. It nevertheless claims

that, as a matter of law, any fuel the Tribe purchases at off-reservation fueling stations is deemed to

be "used" off-reservation because section 206.01(24), Fla. Stat., defines "use" as "the placing of

motor fuel or diesel fuel into any receptacle of a motor vehicle from which the fuel is supplied."

The Department contends that, if the Tribe's vehicle is physically located at an off-reservation

fueling station when the fuel is placed into its fuel tank, the fuel is deemed to have been "used" off-

reservation and, therefore, the Indian Commerce Clause does not apply. The essence of the

Department's argument is that a State may avoid the Constitutional limitations on its taxing

authority by simply enacting a statute which deems an on-reservation activity to have occurred off-

reservation. Supreme Court precedent makes it clear that the State may not unilaterally circumvent

the Constitutional limitations on its taxing authority. Only Congress can lift the Tribe's exemption

from State tax on fuel that it "uses" on its reservation.

4 All of the fuel that the Tribe claims is exempt from State fuel tax was used in its police cars, fire
trucks, ambulances, school buses and other government vehicles to provide on-reservation Essential
Governmental Services. Much of the fuel that the Tribe uses for these purposes is purchased at on-
reservation fueling stations which the State agrees it is prohibited from taxing. However, since
there are no fueling stations on some of the Tribe's reservations, some of the fuel that the Tribe uses
to provide these on-reservation governmental services must be purchased at off- reservation fueling
stations.
5 In its motion to dismiss, the Department states: "[The] motor fuel tax is imposed at the time of
'use' buy the consumer." (Doc. 11 p. 14.) The Department also states: "Florida law provides the
tax is on the 'use' of motor fuel." (Doc. 11 p. 21.)
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If the "legal incidence" of a State tax on any on-reservation activity rests with an Indian

tribe, the tax is categorically barred by the Indian Commerce Clause. The tax cannot be imposed

unless it is expressly authorized by Congress. Section 206.41(4)(a), Fla. Stat., provides that the

"legal incidence" of the Fuel Tax rests with the Tribe as the "ultimate consumer" of the fuel. As the

Court explained in Oklahoma Tax Commission v. Chickasaw Nation, 515 U.S. 450, 458 (1995):

When a State attempts to levy a tax directly on an Indian tribe or its members inside
Indian country . . . we have employed . . . a more categorical approach: '[A]bsent
cession of jurisdiction or other Federal statutes permitting it,' we have held a State is
without power to tax reservation lands and reservation Indians." County of Yakima v.
Confederated Tribes and Bands of Yakima Nation, 502 U. S. 251, 258 (1992) (citation
omitted). Taking this categorical approach, we have held unenforceable a number of
State taxes whose legal incidence rested on a tribe or on tribal members inside Indian
country. See, e.g., Bryan v. Itasca County, 426 U. S. 373 (1976) (tax on Indian-owned
personal property situated in Indian country); McClanahan v. Arizona State Tax
Comm'n, 411 U. S. 164, 165-166 (1973) (tax on income earned on reservation by tribal
members residing on reservation). . . "

The initial and frequently dispositive question in Indian tax cases, therefore, is who
bears the legal incidence of a tax. If the legal incidence of an excise tax rests on a tribe
or on tribal members . . ., the tax cannot be enforced absent clear congressional
authorization.

In Mescalero Apache Tribe v. Jones, 411 U.S. 145, 148 (1973), the Supreme Court, citing

McClanahan v. State Tax Comm'n of Arizona, 411 U.S. 164, 165-166 (1973), stated "[state] taxation

is not permissible absent congressional consent." In Montana v. Blackfeet Tribe of Indians, 471

U.S. 759, 765 (1985), the Court said that an Indian tribe's exemption from State taxation is lifted

"only when Congress has made its intention to do so unmistakably clear." Because Congress has

not lifted the Tribe's exemption from State fuel taxes, the tax on fuel that the Tribe "uses" on its

reservation is categorically barred.

Whether the application of the Indian Commerce Clause depends on where the fuel is

actually used, or where it is "deemed" to have been used by a State statute, was impliedly resolved

in White Mountain Apache Tribe v. Bracker, 448 U.S. 136 (1980). In Bracker, the Court held that a

State fuel tax on fuel that was actually used on the reservation was barred by the Indian Commerce
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Clause. It did so despite the existence of an Arizona statute which, like section 206.01(24), Fla.

Stat., deemed all fuel purchased in the State to have been used on the roadways of the State (and not

on the reservation).6 If the Supreme Court had applied the Department's theory in Bracker, all of

the fuel that was actually used on-reservation would have been deemed to have been used off-

reservation and the Indian Commerce Clause would not have applied. However, because the

application of the Indian Commerce Clause depends on whether the fuel is actually used on or off of

the reservation, the State fuel tax in Bracker was invalid.7

Fla. Stat. § 206.01(24) serves an important purpose that is unrelated to the Indian Commerce

Clause. It defines "use" as the placing of the fuel in the fuel tank in order to address limitations

imposed by the Interstate Commerce Clause. Many, if not all, States have adopted this same or

similar fuel tax scheme. Treating fuel as having been "used" at the same time it is purchased

provides an efficient and administrable means by which each State can collect its fair share of the

tax on fuel used in interstate commerce without having to monitor the actual fuel consumption of

each vehicle in the State. A State tax scheme is valid under the Interstate Commerce Clause if those

engaged in interstate commerce would not be subjected to multiple impositions of the tax if that tax

scheme applied identically in every State. See, e.g., Oklahoma Tax Comm'n v. Jefferson Lines, Inc.,

514 U.S. 175 (1995), superseded by statute on other grounds by 49 U.S.C. § 14505 (2004).

Accordingly, a State may statutorily deem the fuel to have been "used" by the consumer when it is

purchased provided the State exempts any fuel the provider of the fuel purchased in another State.

Section 206.41(3), Fla. Stat., satisfies that requirement by exempting any fuel that is transported

into the State in a tank that supplies the fuel to the vehicle in which it is transported.

6 Arizona Rev. Statute §28-5615 provides that "fuel received into any receptacle on a motor vehicle
from which the fuel is supplied to propel the vehicle is presumed to be consumed in propelling the
vehicle on the highways of this state."
7 While the same argument that the Department makes in this case was available to the Arizona
Department of Revenue in Bracker, there is no indication from the opinion that it was made.
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The limitations imposed on a State's taxing authority by the Interstate Commerce Clause are

separate and unrelated to the limitations imposed by the Indian Commerce Clause. While Fla. Stat.

§ 206.01(24) and 206.41(3) are an expedient means of addressing the limitations imposed by the

Interstate Commerce Clause, they have no application to the Indian Commerce Clause. "The

Interstate Commerce and Indian Commerce Clauses have very different applications." Cotton

Petroleum Corp. v. New Mexico, 490 U.S. 163, 192 (1989). "The Indian Commerce Clause

accomplishes a greater transfer of power from the States to the Federal Government than does the

Interstate Commerce Clause. This is clear enough from the fact the States still exercise some

authority over interstate trade but have been divested of virtually all authority over Indian

commerce and Indian tribes." Seminole Tribe of Fla. v. Fla., 517 U.S. 44, 62 (1996).

The Department's claim that the Supreme Court has given deference to State legislative

decisions "in areas such as defining when motor fuel is 'used' " (Doc. 11 p. 21) is incorrect. In each

of the cases the Department cites, the issue related to the "legal incidence" of the State tax. If the

State legislature designates which party to a taxable transaction bears the "legal incidence" of the

tax, that designation will be respected. That is not the issue here. The issue here involves the

timing of the "use" of fuel. No case cited by the Department addresses the timing of the use of fuel

or otherwise supports the position that a State may fictionally declare an on-reservation activity as

having occurred off-reservation so that it may tax it.

Because the Fuel Tax is clearly invalid under Federal Law, the Tribe's complaint sufficiently

states a claim upon which relief can be granted.

III. NEITHER THE ELEVENTH AMENDMENT NOR THE TAX INJUNCTION ACT
BAR THE TRIBE'S CLAIMS.

This Court has jurisdiction over this action notwithstanding the Eleventh Amendment and

the Tax Injunction Act. Both the United States Supreme Court and Federal appellate courts have

recognized that neither the Eleventh Amendment nor the Tax Injunction Act prevent an Indian tribe
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from accessing Federal court to obtain prospective relief against state taxation of activities on

reservation lands.

The Department contends that despite the grant of jurisdiction under 28 U.S.C. § 1331 and

28 U.S.C. § 13628, the Eleventh Amendment bars the Tribe from bringing a declaratory/injunctive

relief action in federal court." (Doc. 11 p. 7-8.) The Department makes the blanket argument that

the Eleventh Amendment bars this action because "Florida has never consented to be sued in

Federal Court over [the Tribe's] claims." (Doc. 11 p. 7.) The Department also argues the Tax

Injunction Act bars this action "[b]ecause [the Tribe] is seeking to declare Florida's motor fuel tax

invalid as applied to their off reservation purchases of motor fuel, rather than state taxation of its on

reservation activities." (Doc. 11 p. 18.) These arguments are entirely unsupported by Federal law.

As explained above, the Tribe's challenge to the Fuel Tax is a challenge to State taxation of the

Tribe's on-reservation activities—specifically, the Tribe's on-reservation use of fuel.

The Eleventh Amendment provides: "The Judicial power of the United States shall not be

construed to extend to any suit in law or equity, commenced or prosecuted against one of the United

States by Citizens of another State, or by Citizens or Subjects of any Foreign State." In Blatchford

v. Native Village of Noatak, 501 U.S. 775, 780 (1991), the Supreme Court rejected the proposition

that the Eleventh Amendment "only restricts suits by individuals against sovereigns, not by

sovereigns against sovereigns." (Emphasis in original). The Court also rejected the claim that the

states waived their immunity against Indian tribes when they adopted the Constitution. Id. at 781-

82. Thus, the Blatchford Court concluded the Eleventh Amendment barred a tribe's suit against an

Alaskan state official over a state revenue-sharing plan despite the tribe's sovereign status. The

8 Section 1362 provides: "The district courts shall have original jurisdiction of all civil actions,
brought by any Indian tribe or band with a governing body duly recognized by the Secretary of the
Interior, wherein the matter in controversy arises under the Constitution, laws, or treaties of the
United States."
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Court also rejected the argument that 28 U.S.C. § 1362 represents a congressional abrogation of

Eleventh Amendment immunity. Blatchford, 501 U.S. at 786-88.

However, despite these pronouncements, both the Supreme Court and Federal appellate

courts have recognized neither the Eleventh Amendment nor the Tax Injunction Act bar an Indian

tribe from accessing Federal court to obtain prospective relief against State taxation of activities on

reservation lands. For example, in Blatchford, the Supreme Court recognized that its decision in

Moe v. Confederated Salish and Kootenai Tribes, 425 U.S. 463 (1976), reached a different

conclusion in a case involving a tribe's access to Federal court "for the purpose of obtaining

injunctive relief from state taxation." Blatchford, 501 U.S. at 784. In Moe, the Supreme Court

upheld a tribe's right to seek injunctive relief from State taxation in Federal court. There, the tribe

attacked a State sales tax as applied to cigarette sales to both Indians and non-Indians on Indian

lands. Before addressing the merits, the Court considered the district court's jurisdiction to entertain

the tribe's suit against a State sheriff responsible for tax enforcement. Moe, 425 U.S. at 470-75.

The Moe Court held that § 1362 proscribed application of the Tax Injunction Act (28 U.S.C.

§ 1341) to the tribe's suit.9 After first recognizing § 1341 did not apply to suits "brought by the

United States to protect itself and its instrumentalities from unconstitutional state exactions," Moe,

425 U.S. at 470, the Court reasoned:

Looking to the legislative history of § 1362 . . . we find an indication of congressional
purpose to open the federal courts to the kind of claims that could have been brought by
the United States as trustee, but for whatever reason were not so brought. Section 1962
is characterized by the reporting House Judicial Committee as providing "the means
whereby the tribes are assured of the same judicial determination whether the action is
brought in their behalf by the Government or by their own attorneys." [H.H.Rep.
No.2040, 89th Cong., 2d Sess., 2-3 (1966), U.S. Code Cong. & Admin. News at 3145,
3146-47]. While this is hardly an unequivocal statement of intent to allow such
litigation to proceed irrespective of other explicit jurisdictional limitations, such as §
1341, it would appear that Congress contemplated that a tribe's access to federal court

9 The Tax Injunction Act provides: "The district courts shall not enjoin, suspend or restrain the
assessment, levy or collection of any tax under State law where a plain, speedy and efficient remedy
may be had in the courts of such State."
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to litigate a matter arising "under the Constitution, laws, or treaties" would be at least in
some respects as broad as that of the United States suing as the tribe's trustee.

Moe, 425 U.S. at 472-73. Accordingly, the Court concluded that because § 1341 would not bar the

United States from seeking to enjoin enforcement of the State tax law on behalf of the tribe, the

tribe itself could maintain its suit against the State. Id. at 474-75; see also Osceola v. Fla. Dep't of

Revenue, 893 F.2d 1231, 1233-34 (11th Cir. 1990) (relying on Moe in recognizing that because

Indian lands are regarded as an instrumentality of the United States, Indian tribes can avail

themselves of the exception to the Tax Injunction Act just like the United States can) (emphasis

added); Gila River Indian Cmty. v. Waddell, 967 F.2d 1404, 1407 (9th Cir. 1992) ("The barrier

posed by 28 U.S.C. § 1341 to suits in federal court challenging the assessment, levy or collection of

State taxes does not apply to actions commenced by an Indian tribe." (citing Moe, 425 U.S. at 470-

75; Hoopa Valley Tribe v. Nevins, 881 F.2d 657, 659 (9th Cir. 1989)) (emphasis added).

Although Moe did not directly address the Eleventh Amendment restrictions, other Federal

appellate courts—relying on Blatchford and Moe—have explicitly rejected an Eleventh Amendment

challenge to a tribe's suit against a State to enjoin enforcement of a State tax. For instance, in Sac &

Fox Nation of Missouri v. Pierce, 213 F.3d 566, 572-73 (10th Cir. 2000), several tribes sought

declaratory and injunctive relief against the Kansas Department of Revenue to enjoin the collection

of tax on motor vehicle fuel distributed to the tribes' retail stations. Id. at 569. The district court

denied the State's motion to dismiss the tribes' complaint based on sovereign immunity. Id. at 570.

The Tenth Circuit Court of Appeals determined that the district court properly exercised jurisdiction

in the case. Id. at 571. Specifically, the appellate court reasoned:

Moe leads us to conclude that we have jurisdiction under 28 U.S.C. § 1362 to
reach the merits of this case. Surely if an Indian tribe may maintain suit on its own
behalf in federal court to enjoin collection of a state's cigarette sales tax, it may maintain
a similar suit on its own behalf to enjoin collection of a state's motor fuel distribution
tax. Neither the Tax Injunction Act nor the Eleventh Amendment bars the Tribes' suit in
this case. Undoubtedly after Seminole Tribe, the Eleventh Amendment generally bars an
Indian tribe's suit in federal court against a state where the tribe's claim rests solely on
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Article I's Indian Commerce Clause. As the Supreme Court stated in both Blatchford
and Moe, however, an Indian tribe's suit for injunctive relief against state taxation
occurring on trust lands is another matter. Blatchford expressly recognized what
Moe necessarily inferred from § 1362. Blatchford explained that in Moe, the Court
found in § 1362:

an implication that a tribe's access to federal court to litigate federal-
question cases would be at least in some respects as broad as that of the
United States suing as the tribe's trustee. The "respect" at issue in Moe was
access to federal court for the purpose of obtaining injunctive relief from
state taxation.

Blatchford, 501 U.S. at 784 (emphasis in original) (internal citations, quotations, and
brackets omitted). Accordingly, we conclude that the Eleventh Amendment does not bar
the Tribes' suit against the State to enjoin enforcement of the Kansas motor fuel tax law.
FN3

FN3. The district court relied on the legal fiction established in Ex Parte Young, 209
U.S. 123 (1908), to overcome the State's claim of sovereign immunity. Sac and Fox
Nation [v. Lafaver], 979 F.Supp. [1350,] 1352-54 [D. Kan. 1997]. Under the Ex Parte
Young legal fiction, when an official of a state agency is sued in her official capacity for
prospective equitable relief, she is generally not regarded as "the state" for purposes of
the Eleventh Amendment, and the case may proceed in federal court. See ANR Pipeline
Co. v. Lafaver, 150 F.3d 1178, 1188 (10th Cir. 1998).[10] Because we conclude that we
have jurisdiction to reach the merits of this case under 28 U.S.C. § 1362, we decline to
address the question of Ex Parte Young's application to matters of state taxation affecting
Indian tribes.

Sac & Fox Nation, 213 F.3d at 572-73 (emphasis added).

The Ninth Circuit went even further, directly addressing whether Ex Parte Young applies to

matters of State taxation affecting Indian tribes and concluding that it does.11 See Agua Caliente

Band of Cahuilla Indians v. Hardin, 223 F.3d 1041, 1043 (9th Cir. 2000). In Agua Caliente, the

Indian tribe sought a declaratory judgment that Federal law precluded imposition of a State sales

and use tax on food and beverage purchases by non-tribal members at the tribal resort on

reservation land. Id. The district court dismissed the action for lack of jurisdiction on the basis that

the Eleventh Amendment barred the tribe's claims. Id. As explained by the appellate court:

10 ANR Pipeline was overruled on other grounds by Hill v. Kemp, 478 F.3d 1236 (10th Cir. 2007).

11 Ex Parte Young has been superseded by statute on other grounds, as stated in The Presbyterian
Church (U.S.A.) v. U.S., 870 F.2d 518 (9th Cir. 1989).
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Citing the Supreme Court's recent treatment of the Ex Parte Young doctrine in
Idaho v. Coeur d'Alene Tribe of Idaho, 521 U.S. 261 (1997), the [district] court
reasoned that state taxation involved a "core area of state sovereignty," and found that
the Young exception to sovereign immunity did not apply. The [district] court also
found that the Young exception was inapplicable because the Tribe had an adequate
remedy at law: it could pay the disputed tax and then sue in state court for a refund.

Agua Caliente, 223 F.3d at 1043.

The Ninth Circuit expressly rejected this conclusion, finding the tribe's claims fell within the

Ex Parte Young exception to the Eleventh Amendment bar and Coeur d'Alene did not alter the

scope of the Young exception in the case at issue. Agua Caliente, 223 F.3d at 1043, 1046-47. The

Agua Caliente court characterized the Young exception in Coeur d'Alene as a narrow one and

distinguished State taxation of tribes from the situation in Coeur d'Alene.

Applying this understanding of Coeur d'Alene to our case, it is clear that state
taxation of tribes presents a very different circumstance from the situation in Coeur
d'Alene. While we recognize that the power to impose a sales and use tax involves an
important aspect of state sovereignty, we cannot overlook the fact that the claims here
are brought by an Indian tribe. Indeed, in the context of state taxation of tribes, there
are preemption considerations and competing sovereignty interests, the merits of which
are governed by a long line of cases. See, e.g., [California v.] Cabazon Band [of
Mission Indians], 480 U.S. 202 [(1987)][12]; White Mountain Apache Tribe v. Bracker,
448 U.S. 136 (1980); [Washington v. Confederated Tribes of the Colville Indian
Reservation, 447 U.S. 134, 1 [(1980)]; and Moe,. As we stated in Crow Tribe of Indians
v. Montana, 819 F.2d 895 (9th Cir. 1987):

In Cabazon, the Supreme Court stated that "the federal tradition of Indian
immunity from state taxation is very strong and ... the state interest in
taxation is correspondingly weak. Accordingly, it is unnecessary to
rebalance these interests in every case."

Id. at 901 (citation omitted). The determination of whether the Young exception applies
does not call for a balancing of one sovereign interest vis-a-vis another sovereign
interest. Nonetheless, to assess the significance of the potential interference with
California's sovereignty in this case, it is important to distinguish between the sovereign
divestiture claim in Coeur d'Alene and the dispute here among sovereigns as to the reach
of the taxing authority. Accordingly, although we express no view on the merits, we
conclude that the Tribe's requested relief would not affect California's sovereignty
interests to such "a degree fully as intrusive as almost any conceivable retroactive levy

12 Cabazon was superseded by statute on other grounds, as stated in Cheyenne River Sioux Tribe v.
State of S.D., 830 F. Supp. 523 (D.S.D. 1993).
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upon funds in its Treasury," Coeur d'Alene, 521 U.S. at 287, but would only ensure that
the state sales and use tax be applied by state officials in a manner consistent with
federal law. Any effect the Tribe's requested relief would have on the state's tax
collection activities does not rise to the level of the interference with state sovereignty
that existed in Coeur d'Alene.

Agua Caliente, 223 F.3d at 1048-49 (emphasis added).

The principles set forth in these cases firmly establish that the Federal district courts have

jurisdiction over the Tribe's action for injunctive and declaratory relief notwithstanding the Eleventh

Amendment or the Tax Injunction Act.13 Like the relief sought in Agua Caliente, the relief sought

in this case would not affect Florida's sovereignty interests in a manner so intrusive so as to

constitute a retroactive levy upon funds in the State's treasury. 223 F.3d at 1049. Rather, as

explained herein, the relief would only ensure Florida applies the State's tax law in a manner

consistent with Federal law. Id. Thus, the relief would not cause the interference with State

sovereignty at issue in Coeur d'Alene.

Moreover, the Department's attempt to distinguish Moe from this case fails. The

Department argues:

In Moe . . ., the Supreme Court held that Section 1362 overrides the bar of Section 1341
in a case brought by a Tribe to vindicate the Tribe's rights under federal law challenging
certain taxes imposed on reservation Indians. That is not the case here. . . . [T]he
[Tribe] is attempting to invalidate a non-discriminatory state tax on an off reservation
transaction, not to challenge a tax imposed on transactions occurring on its reservation.
As such, there is no authority for the proposition that Section 1341 does not apply to a
state tax imposed on off reservation transactions.

(Doc. 11 p. 16) (emphasis in original). However, as explained above, the Tax Injunction Act does

13 While the Department contends that the Eleventh Amendment and Tax Injunction Act prohibit
Indian tribes from challenging the application of a State tax in Federal court, they regularly do so.
Attached as Appendix 1 to this memorandum is a list of 88 cases in which Indian tribes challenged
State taxes in Federal court. Each appellate court case included in the list involves an appeal of the
Federal district court decision in which the challenge was initially brought. The law is now so well
settled that States rarely challenge the Federal district court's jurisdiction to resolve Constitutional
challenges of a State tax by an Indian tribe.
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not apply in this case. Further, as explained above and infra, the Fuel Tax is a tax on the Tribe's on-

reservation use of fuel. Thus, Moe is directly applicable to this case.

Based on the foregoing, this Court should reject the Department's arguments that the

Eleventh Amendment and the Tax Injunction Act bar the Tribe's claims.

IV. NEITHER THE ROOKER-FELDMAN DOCTRINE NOR THE PRINCIPLE OF RES
JUDICATA WARRANTS DISMISSAL OF THE TRIBE'S CLAIMS.

Neither the Rooker-Feldman14 doctrine nor the principle of res judicata operate to bar the

Tribe's claims. In this case, the Tribe seeks entirely different relief from that sought in its State

court action and raises issues not litigated in the State court action. Moreover, applying the doctrine

of res judicata to this case would work a significant injustice on the Tribe.

A. The Rooker-Feldman Doctrine Does Not Apply In This Case.

The Department alleges the Rooker-Feldman doctrine applies here because the issue of

"whether federal law prohibits the State's imposition of fuel tax upon [the Tribe] off the reservation

. . . has already been fully adjudicated in Florida courts" and the Tribe's Complaint "is a direct

challenge to a state court's conclusions regarding the Department's valid imposition of the fuel tax."

(Doc. 11 p. 10.) Contrary to the Department's contentions, the doctrine is wholly inapplicable to

this case because (1) the Tribe does not seek in this Complaint to overturn the State court ruling

finding the fuel was taxable; and (2) the Tribe did not have a reasonable opportunity to assert the

Federal claims at issue here in the State proceeding.

The Rooker-Feldman doctrine is a narrow exception to a Federal district court's jurisdiction.

See Exxon Mobil Corp. v. Saudi Basic Indus. Corp., 544 U.S. 280, 284 (2005) ("The Third Circuit

misperceived the narrow ground occupied by Rooker–Feldman . . . ."); Green v. Jefferson Cnty.

Comm'n, 563 F.3d 1243, 1245 (11th Cir. 2009) ("Both the Rooker – Feldman doctrine and the

14 Rooker v. Fid. Trust Co., 263 U.S. 413 (1923); D.C. Ct. of App. v. Feldman, 460 U.S. 462
(1986).
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Younger[15] doctrine are extremely narrow exceptions to the federal courts' 'virtually unflagging'

duty 'to adjudicate claims within their jurisdiction.'") (citation omitted).

"The Rooker-Feldman doctrine 'makes clear that federal district courts cannot review state-

court final judgments because that task is reserved for state appellate courts or, as a last resort, the

United States Supreme Court.'" Figueroa v. Merscorp, Inc., 766 F. Supp. 2d 1305, 1315 (S.D. Fla.

2011) (citation omitted), aff'd, 2012 WL 1648879 (11th Cir. May 11, 2012); see also Casale v.

Tillman, 558 F.3d 1258, 1260 (11th Cir. 2009) (same). The doctrine applies to claims "inextricably

intertwined" with a State court judgment, meaning the success of the Federal claim would

"effectively nullify" the State court judgment or the Federal claim "succeeds only to the extent that

the state court wrongly decided the issues." Figueroa, 766 F. Supp. 2d at 1315; Casale, 558 F.3d at

1260.

As such, the Rooker-Feldman doctrine only applies to Federal court review of a State court

judgment. See Exxon, 544 U.S. at 284 ("The Rooker–Feldman doctrine, we hold today, is confined

to cases of the kind from which the doctrine acquired its name: cases brought by state-court losers

complaining of injuries caused by state-court judgments rendered before the district court

proceedings commenced and inviting district court review and rejection of those judgments."). The

"[p]laintiffs in both [Rooker and Feldman] cases, alleging federal-question jurisdiction, called upon

the District Court to overturn an injurious state-court judgment." Exxon, 544 U.S. 280 at 291-92.

However, only the U.S. Supreme Court, not a district court, has jurisdiction to review a State court

judgment. Id. at 292.

Here, the Tribe does not seek to overturn the State court ruling finding the fuel was taxable.

In State court, the Tribe sought a tax refund and a declaration of exemption under State law (as well

as the Indian Commerce Clause) which was denied. In this Court, the Tribe seeks prospective relief

15 Younger v. Harris, 401 U.S. 37 (1971).
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in the form of a declaratory judgment and injunction preventing the Department from continuing to

levy the Fuel Tax under Federal law. Such relief is distinct from the refund sought in State court

and is based on claims never adjudicated below and for which the Tribe was never afforded the

opportunity to litigate.

An independent claim brought in Federal court is permissible even if the claim denies a legal

conclusion made by the State court. Id. at 293 ("If a federal plaintiff "present[s] some independent

claim, albeit one that denies a legal conclusion that a state court has reached in a case to which he

was a party ..., then there is jurisdiction and state law determines whether the defendant prevails

under principles of preclusion.") (citations omitted). Thus, it is irrelevant whether the Tribe's

independent claims under the Indian Commerce Clause, Indian Sovereignty Doctrine, and Equal

Protection Clause deny legal conclusions made by the State courts. The Rooker-Feldman doctrine

simply does not operate to bar the Tribe's claims in this case.

Additionally, the Rooker-Feldman doctrine does not apply if a party did not have a

reasonable opportunity to assert its Federal claims in the State proceeding. See Wood v. Orange

Cnty., 715 F.2d 1543, 1547 (11th Cir. 1983) ("The [Rooker-Feldman doctrine] can apply only

where the plaintiff had a reasonable opportunity to raise his federal claim in state proceedings.

Where the plaintiff has had no such opportunity, he cannot fairly be said to have 'failed' to raise the

issue. Moreover, an issue that a plaintiff had no reasonable opportunity to raise cannot properly be

regarded as part of the state case."); Casale, 558 F.3d at 1260 ("[Rooker-Feldman] does not apply,

however, where a party did not have a 'reasonable opportunity to raise his federal claim in state

proceedings.'") (citation omitted).

The Tribe did not have a reasonable opportunity to assert all of its potential Federal claims

in the State court proceedings. First, the State appellate court never reached the key issue in this

Case 0:12-cv-62238-JIC   Document 22   Entered on FLSD Docket 12/21/2012   Page 20 of 32



{25538013;3} 21

case—whether the application of the Indian Commerce Clause depends on where the fuel is actually

used or where it is deemed to be used by a State statute.

Second, the Tribe did not assert its claims under the Indian Sovereignty Doctrine and Equal

Protection Clause in State court because those claims had no application given the critical

concessions by the Department explained above. Despite the Department's concession that the Fuel

Tax is an excise tax on the "use" of fuel, the Fourth District Court of Appeal characterized the tax as

a tax on the purchase rather than use of fuel—which is the test used for a sales tax. Rather than

relying on Washington v. Confederated Tribes of Colville Indian Reservation, 447 U.S. 134 (1980)

and Bracker, in which the Supreme Court invalidated tax schemes similar to Florida's Fuel Tax,16

the district court relied on Wagnon v. Prairie Band Potawatomi Nation, 546 U.S. 95 (2005). Unlike

Florida's, the tax scheme in Wagnon taxed the "purchase" of the fuel by the distributor, not the "use"

of the fuel by the ultimate consumer (i.e., the Tribe). The Supreme Court upheld the tax in Wagnon

because the "taxable event" triggering the tax was the distributor's "purchase" of the fuel which

occurred off of the reservation. In relying on Wagnon, and on the Department's representation that

it made an administrative decision not to tax fuel purchased by the Tribe on the reservation,

regardless of where it is used, the State appellate court focused solely on where the fuel was

purchased; not on where the fuel was used, stating: "The Tribe reaps the benefit of untaxed fuel

when it is purchased on tribal lands even if the fuel is used off of tribal lands. Common sense

suggests that the tax should correspondingly be imposed if the fuel is purchased off the reservation

regardless of where it is consumed." Seminole Tribe, 65 So. 3d at 1097 (emphasis added).

Thus, the State appellate court ignored the Department's concession, improperly construed

the tax as a sales tax despite that concession, and relied on entirely inapposite and distinguishable

16 Colville invalidated an excise tax on the on-reservation "use" of an Indian tribe's vehicles—
because the "taxable event" was the "use" of the vehicle, not the "purchase" of the vehicle. Bracker
similarly invalidated a tax scheme on the on-reservation "use" of fuel by an Indian tribe's contractor
where the taxable event was the "use" of the fuel.
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case law. The court's decision to do so left the question of section 206.01(24)'s definition un-

adjudicated and left the Tribe without an opportunity to raise counterarguments and issues it would

have raised had the Department not conceded that the tax was one on the "use" of the fuel; not the

"purchase" of the fuel. Given the Department's concession and the appellate court's decision to

ignore that concession and rely on inapposite case law, the Tribe did not have an opportunity to

raise and litigate the Federal claims at issue here. Therefore, Rooker-Feldman does not bar the

Tribe from making these arguments in Federal court.

B. Res Judicata Does Not Apply In This Case.

When considering whether to give res judicata effect to a State court judgment, the Eleventh

Circuit applies the res judicata principles of the State that issued the judgment. Green v. Jefferson

Cnty. Comm'n, 563 F.3d 1243, 1252 (11th Cir. 2009) (citing Kizzire v. Baptist Health Sys., Inc., 441

F.3d 1306, 1308-09 (11th Cir. 2006)). Res judicata is an equitable doctrine. State v. McBride, 848

So. 2d 287, 291 (Fla. 2003). Two requirements must be met to successfully invoke a res judicata

defense in Florida: (1) a judgment on the merits must have been rendered in the former suit; and (2)

four identities must exist between the former suit and the suit in which res judicata is applied.

Zikofsky v. Mktg. 10, Inc., 904 So. 2d 520, 523 (Fla. 4th DCA 2005) (citations omitted). The four

identities include: (1) identity in the thing sued for; (2) identity of the cause of action; (3) identity

of the persons and parties to the action; and (4) identity of the quality or capacity of the persons for

or against whom the claim is made. Id. Only the first and second identities are at issue here: the

thing sued for and the cause of action.

1. Identity of the Thing Sued For

The "identity of the thing sued for" asks whether the subsequent action seeks the same

grounds for relief. See Accardi v. Hillsboro Shores Improvement Ass'n, 944 So. 2d 1008, 1012 (Fla.

4th DCA 2005). Res judicata is not applicable where the prior suit and the subsequent suit seek
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entirely different relief. Donahue v. Davis, 68 So. 2d 163, 169 (Fla. 1953) (res judicata is not

applicable where "the complaint in the prior suit and the complaint in the present suit . . . sought

entirely different relief"); Swinney v. City of Tampa, 707 So. 2d 765, 766 (Fla. 2d DCA 1998) (res

judicata "has no applicability . . . where the relief sought in the second suit was not the same as the

relief sought in the first suit"). Additionally, the identity of the relief sought in each action can be

different even if the relief sought arises from the same factual situation. Seaboard Coast Line R.R.

Co. v. Indus. Contracting Co., 260 So. 2d 860, 864 (Fla. 4th DCA 1972).

In Accardi, the Fourth District Court of Appeal found res judicata not applicable where "the

thing sued for in the past was equitable relief to prevent the continued violation of [a] restrictive

covenant . . . , while the thing sued for [in the present action] is monetary damages based on

nuisance and trespass stemming from the impact of [the violation of the restrictive covenant]." 944

So. 2d at 1012. The appellate court based its conclusion on the rationale from Inter-Active Services,

Inc. v. Heathrow Master Association, 809 So. 2d 900 (Fla. 5th DCA 2002) in which the Fifth

District reasoned:

In Inter-Active I, "the thing sued" for was an injunction against Heathrow's
threatened breach of the parties' contract, whereas "the thing sued" for here was
money damages sustained by Inter-Active as a result of Heathrow's actual breach of
contract. The instant damages arose after trial in Inter-Active I. The facts and
evidence necessary to prove Inter-Active's breach of contract claims are different
from the facts and evidence which were necessary to prove Inter-Active's claim for
injunctive relief and thus, an identity of the "thing sued for" does not exist in this
case.

Inter-Active Svcs., 809 So. 2d at 902-03.

As in Accardi and Inter-Active Services, res judicata does not bar the Tribe's Complaint

because it seeks declaratory and injunctive relief—different relief than what was sought in the State

court action. In the State court action, the Tribe sought (1) a refund of taxes paid on the basis that

state law and the Indian Commerce Clause prohibited the State from taxing fuel used by an Indian

tribe on its own tribal lands; and (2) a declaration the Tribe was exempt from the taxes under State
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law (as well as the Indian Commerce Clause). In this action, the Tribe seeks entirely different

relief—namely, prospective relief from future payment of the taxes and a declaration that the

imposition of the taxes violates various provisions of Federal law (the Indian Commerce Clause,

Indian Sovereignty Doctrine, and Equal Protection Clause). Thus, the Department cannot establish

the "identity of the thing sued for" element.

2. Identity of the Cause of Action

The "identity of the cause of action" asks "whether the essential elements of the cause of

action, and thus the ultimate facts to be proved, are the same." Leahy v. Batmasian, 960 So. 2d 14,

17-18 (Fla. 4th DCA 2007). As explained further in Zikofsky, 904 So. 2d at 523:

To decide whether there is an identity of cause of action between two
lawsuits, a court looks not only at the causes of action actually raised in the first suit,
but also at every other matter which the parties might have litigated and had
determined, within the issues as [framed] by the pleadings or as incident to or
essentially connected with the subject matter of the first litigation.

(citations and internal quotation marks omitted). Causes of action that concern different periods of

time are not "identical" and thus do not require proof of the same ultimate facts. See M.C.G. v.

Hillsborough Cnty. Sch. Bd., 927 So. 2d 224, 227 (Fla. 2d DCA 2006). Moreover, "[a] difference in

the standard of proof suggests that the causes are not identical." Pfeiffer v. Roux Lab., Inc., 547 So.

2d 1271, 1273 (Fla. 1st DCA 1989).

Res judicata does not bar the Tribe's Complaint because the Department cannot establish

"the identity of the cause of action." As explained above, the Complaint is based on a different time

period than the State court action. This action is prospective in nature and is not based on facts

concerning taxes already paid, but rather on facts concerning taxes to be paid in the future. And the

cause of action arises under issues of Federal law, including the Equal Protection Clause and Indian

Sovereignty Doctrine, that were not applicable in the State court action.
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3. Equity Precludes Application of Res Judicata

Application of res judicata to this case also would work a significant injustice. Res judicata

is not an absolute bar to a subsequent action; it is a discretionary doctrine. In re Anson, 457 B.R.

130, 136 (Bankr. M.D. Fla. 2011). Notwithstanding the doctrine's applicability, it is an equitable

doctrine that will not be invoked where it will work an injustice. deCancino v. Eastern Airlines,

Inc., 283 So. 2d 97, 98 (Fla. 1973) (citation omitted); Saadeh v. Stanton Rowing Found., Inc., 912

So. 2d 28, 31 (Fla. 1st DCA 2005) (citation omitted).

The Department contends res judicata applies because the State appellate court determined

that the Indian Commerce Clause does not apply to prohibit the State from taxing fuel tax that the

Tribe purchases at off-reservation fueling stations. (Doc. 11 p. 13-14.) What the appellate court

actually held was that, because tax was on the purchase rather than use of fuel, the Indian

Commerce Clause did not apply. By reaching that erroneous conclusion, the appellate court never

resolved what the Department and Tribe agree to be the key issue in this case—whether the

application of the Indian Commerce Clause depends on where the Tribe actually "uses" the fuel as

the Tribe contends, or on where the fuel is deemed to be "used" under section 206.01(24), Fla. Stat.,

as the Department contends. Since the State appellate court did not decide this critical issue, equity

precludes application of res judicata.

In fact, as explained above, the Fuel Tax is an excise tax on the "use" of fuel and not a sales

tax on the retail sale and purchase transaction. The motor fuel tax is compensation to the State for

use of its roadways. Acme Freight Lines v. Lee, 143 Fla. 635 (1940). Section 207.003, Fla. Stat.,

specifically provides that the tax on fuel used in commercial motor vehicles is imposed for the

privilege of operating those vehicles on the State's public highways. The legislative purpose of the

fuel tax is to collect the funds that are required for the construction and maintenance of the State's
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roadways from those who use them.17 Florida law provides a number of exemptions from the fuel

tax, each of which depends on how and where the fuel is used. For example, section 206.41(4)(c),

Fla. Stat., exempts fuel that is used for agricultural purposes because it is not used on the State's

roadways. After characterizing the Fuel Tax as a sales tax on the retail sale and purchase

transaction, the State appellate court determined that where and how the fuel is "used" is irrelevant.

Section 206.01(24) defines "use" of the fuel because "use" is the "taxable event" that triggers the

Fuel Tax. The State appellate court's characterization of the Florida fuel cannot be reconciled with

section 206.41(3), Fla. Stat., which specifically exempts any fuel that is used in the State if it was

purchased in another State. If the tax were a sales tax on the retail sales and purchase transaction,

section 206.41(3), Fla. Stat., would serve no purpose because the retail sales and purchase

transaction occurred outside the State.

The State appellate court's characterization of the Fuel Tax as a retail sales tax is so contrary

to law that even the Department has rejected it. The Department makes the same argument in this

case that it made in the State court proceedings. It agrees that the tax is imposed on the "use", and

not the purchase, of the fuel, but contends that section 206.01(24), Fla. Stat., treats that "use" as

having occurred off-reservation. The Department's repudiation of the State appellate court's

characterization of the Fuel Tax as a retail sales tax precludes any argument that the critical issue in

this case was fully litigated and actually decided in the State court. It is now properly before this

Court in this case.

Only by mischaracterizing the Fuel Tax as a retail sales tax could the State appellate court

apply Wagnon v. Prairie Band of Potawatomi Nation, 546 U.S. 95 (2005). This was an expedient

way to resolve the case, but it produced an incorrect result. Wagnon involved a Kansas fuel tax

17 Under section 9(c)(5), Art. XII, of the Florida Constitution, the portion of the Florida fuel tax
that is imposed by section 206.41(1)(a) must be used "to finance the acquisition and construction of
roads as defined by law; and . . . for the acquisition and construction of roads and for road
maintenance".
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scheme that taxed the purchase of the fuel by the fuel distributor. Since the distributor's purchase

transaction occurred off-reservation, the Court determined that the Indian Commerce Clause did not

apply.18 Wagnon has no application to a fuel tax scheme, such as Florida's, that imposes the tax on

the "use" of the fuel.19

The State appellate court did not apply proper Constitutional analysis in concluding that the

State may tax fuel that the Tribe uses on its reservation. It relied on the affidavit of an employee of

the Department of Revenue in which he testified that the Department does not to tax fuel that the

Tribe purchases at on-reservation fueling stations, regardless of how or where it is used. According

to the State appellate court, "common sense" dictates that, in such circumstances, the Department

should be allowed to tax fuel that the Tribe purchases at off-reservation fueling stations, regardless

of how or where it is used. According to the State appellate court, the State's taxing authority is

limited only by fairness.20 This is not a proper application of the Supreme Court precedents, and

there is nothing "fair" about the tax. The Tribe purchases approximately 50% of its fuel at off-

reservation fueling stations, but uses more than 90% of that fuel on its reservation. In exchange for

18 In Wagnon, the Indian tribe argued that the tax was imposed on the purchase of the fuel by the
on-reservation Indian retailer who bore the legal incidence of the tax. 546 U.S. at 102. The Indian
tribe argued, alternatively, that, even if the legal incidence of the tax did not rest with the Indian
retailer, the validity of the tax should be determined under the Bracker balancing test. Id. The
Court determined that the Kansas fuel tax was imposed on the purchase of fuel by the fuel
distributor who bore the legal incidence of the tax. Id. at 109-10. Since the distributor's purchase
transaction occurred off reservation, the Court held that the Indian Commerce Clause did not apply
to limit the State's ability to impose the tax. Id. at 114. The Court also held that the Bracker
balancing test applies only to State taxation of on-reservation activities or transactions. Id. at 113.
19 Even if the Florida fuel tax case were a retail sales tax, Wagnon would be distinguishable. The
fuel in Wagnon was not purchased for the Indian tribe's use. Id. at 99. It was purchased for resale at
the Indian tribe's on-reservation fueling stations. Id. The Indian Sovereignty Doctrine is not
implicated in those circumstances. The fuel in this case was purchased for the Tribe's own use in
providing on-reservation services as a sovereign government. The Indian Sovereignty Doctrine is
implicated in those circumstances. The State appellate court did not consider the application of that
doctrine in upholding the validity of the fuel tax.
20 The State appellate court also found it significant that "The DOR had never allowed refunds of
excise taxes when the fuel was purchased outside of tribal land". Seminole Tribe, 65 So. 3d at 1095.
In its view, an invalid tax scheme is "grandfathered" if it is not challenged within some unspecified
period of time. See id.
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the Department's willingness to forego tax on the 5% that is used off-reservation, the State appellate

court held that the State may tax the 45% that is purchased off- reservation but used on-

reservation.21

Because the Tribe and Department agreed that the Fuel Tax is imposed on the "use", and not

the purchase, of the fuel, the only issue presented to the State court was whether section 206.01(24),

Fla. Stat., applies to treat fuel that is actually used on the Tribe's reservation as having been used

off-reservation for purposes of the Indian Commerce Clause. As a tax on the "use" of the fuel, the

Indian Commerce Clause was the only provision of the Constitution that was implicated in the State

court case. In this case, the Tribe has also challenged the validity of the Fuel Tax under the Indian

Sovereignty Doctrine and the Equal Protection Clause.

The Department claims that the Tribe could have argued these alternate theories for relief in

the State court, but that is incorrect. These alternate theories were only implicated because of the

State appellate court's surprising characterization of the Fuel Tax as a sales tax on the retail sales

and purchase transaction. The effect of this characterization was to allow the State to tax fuel that

the Tribe "uses" on-reservation, a result that neither party advocated. If the State appellate court

had correctly characterized the fuel tax as an excise tax on the "use" of fuel, these alternate theories

would not have applied.

The Indian Sovereignty Doctrine applies to invalidate a State tax which burdens on-

reservation activities that the Tribe conducts as a sovereign government. See McClanahan v. State

Tax Comm'n of Arizona, 411 U.S. 164 (1973); Oklahoma v. Sac and Fox Nation, 508 U.S. 114

21 The State appellate court also determined that it would be administratively burdensome for the
Tribe to have to prove how much fuel that was actually used on or off the reservation. Seminole
Tribe, 65 So. 3d at 1097. The Tribe does not share those concerns. The Tribe's employees will
have to maintain contemporaneous logs in which they record mileage readings whenever they enter
or leave the reservation. This is much less burdensome than the requirement that the Internal
Revenue Code imposes on every taxpayer to separately record the miles for which his vehicle is
used for business and personal purposes.
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(1993). Consequently, its application depends on the purpose for which the fuel is used. If the

Tribe had prevailed in its argument that the Indian Commerce Clause prohibits the State from taxing

fuel that the Tribe actually uses on-reservation for any purpose, the Indian Sovereignty Doctrine

would not have applied. If the Department had prevailed in its argument that section 206.01(24),

Fla. Stat., applies to treat fuel that is actually used on-reservation as having been used off-

reservation, the Indian Sovereignty Doctrine would not have applied since the activities for which

the fuel was used would be considered to have been conducted off-reservation.22 The Indian

Sovereignty Doctrine exempts only fuel that the Tribe "uses" on-reservation. It is only because the

State appellate court held that the State may tax fuel that the Tribe "uses" on-reservation that the

Indian Sovereignty Doctrine was implicated. Since the State appellate court did not consider the

application of the Indian Sovereignty Doctrine after mischaracterizing the Fuel Tax as a retail sales

tax, the Tribe never had the opportunity to litigate the validity of the tax under that doctrine.23

22 Under the Department's theory, if the fuel used to perform Essential Governmental Services is
deemed to be "used" off-reservation, presumably those Essential Governmental Services would also
be deemed to have been performed off-reservation. This illustrates the absurdity of the
Department's argument. Where there are no fueling stations on the reservation, the Indian tribe
could not be treated as ever performing on-reservation governmental services that require the use of
fuel, such police and fire protection and transporting children to and from school. That flies in the
face of Federal law which pervasively regulates the on-reservation provision of these Essential
Governmental Services, such as the Self-Determination and Educational Assistance Act in 25
U.S.C. §450, et. seq.
23 The State appellate court relied on Mescalero Apache Tribe v. Jones, 411 U.S. 145 (1973), for
the proposition that commercial activities that an Indian tribe conducts off-reservation are subject to
State taxation. Seminole Tribe, 65 So. 3d at 1097. The Indian Sovereignty Doctrine does not apply
to those activities. In this case, the activities involve the Tribe's on-reservation provision of
Essential Governmental Services. The Indian Sovereignty Doctrine provides the backdrop against
which the Federal regulation of these activities must be read. McClanahan, 411 U.S. at 172. The
Federal regulation of the Tribe's provision of governmental services under the Self-Determination
and Educational Assistance Act, 25 U.S.C. § 450, et seq. and other Federal law is comprehensive
and pervasive. It preempts State law and prohibits any State tax that burdens those activities
because it would obstruct the goals and objectives of that Federal regulation. "It must always be
remembered that the various Indian tribes were once independent and sovereign nations, and that
their claim to sovereignty long predates that of our own Government." Id. "We are far from
convinced that when a State imposes taxes upon reservation members without their consent, its
action can be reconciled with tribal self-determination." Id. at 180.
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Similarly, two of the Tribe's claims under the Equal Protection Clause (Counts IV and V)

are predicated on the fact that the Tribe "used" the fuel on its reservation and not on the State's

roadways. If the Tribe had prevailed in its argument that the State is prohibited by the Indian

Commerce Clause from taxing fuel that the Tribe actually uses on the reservation, the Tribe would

not have suffered disparate treatment and the Equal Protection Clause would not have applied. If

the Department had prevailed in its argument that the fuel was "used" on the State's roadways under

section 206.01(24), Fla. Stat., the Tribe would not have suffered disparate treatment and the Equal

Protection Clause would not have applied. It is only because the State appellate court

mischaracterized the Fuel Tax as a retail sales tax and determined that the State may tax fuel that

the Tribe uses on the reservation that the Equal Protection Clause was implicated. Since the Tribe

could not raise its Equal Protection Clause argument after the State appellate court mischaracterized

the Fuel Tax as a retail sales tax, the Tribe was denied the opportunity to litigate that issue.

Thus, res judicata is not only inapplicable to this case, but its application would also work a

significant injustice on the Tribe.

CONCLUSION

Based on the foregoing, the Tribe respectfully requests this Court deny the Department's

Motion to Dismiss Plaintiff's Complaint and Motion to Strike Plaintiff's Demand for a Jury Trial.

The State taxation of the fuel that the Tribe uses to provide on-reservation Essential
Governmental Services unquestionably burdens those Federally regulated activities and obstructs
the objectives of that regulation. The State appellate court ignored that concern after interpreting
Wagnon as rendering it irrelevant. See Seminole Tribe, 65 So. 3d at 1097. Nothing in Wagnon can
be interpreted as supporting that result. In Wagnon, the Court merely held that the Bracker
balancing test does not apply to off-reservation transactions, 546 U.S. at 112-14, but the Bracker
balancing test never applies to State taxes the "legal incidence" of which rests with an Indian tribe.
The "legal incidence" of the Florida fuel tax rests with the Tribe as the ultimate consumer, while the
"legal incidence" of the Kansas fuel tax rested with the non-Indian distributor. 546 U.S. at 103.
Also, the tax in Wagnon did not burden any activities of the tribe that were preempted by Federal
law. It was not challenged as a violation of the Indian Sovereignty Doctrine. The Kansas fuel tax
in Wagnon burdened only the Tribe's commercial activities (resale of the fuel to non-Indians at its
on-reservation fueling stations). Id. at 99. Since the Kansas fuel tax did not obstruct the goals of
any Federal regulations, the Indian Sovereignty Doctrine was not implicated.
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DATED this 21st day of December, 2012.

Respectfully Submitted,

s/ Glen A. Stankee
Glen A. Stankee, Esq. (331848)
William S. Spencer, Esq. (100310)
AKERMAN SENTERFITT
350 East Las Olas Boulevard, Suite 1600
Fort Lauderdale, Florida 33301
Tel: 954-759-8972
Fax: 954-847-5379
Email: glen.stankee@akerman.com
Email: william.spencer@akerman.com

Katherine E. Giddings, Esq. (949396)
Michael J. Larson, Esq. (96029)
AKERMAN SENTERFITT
106 East College Avenue, Suite 1200
Tallahassee, Florida 32301
Tel: 850-224-9634
Fax: 850-222-0103
Email: katherine.giddings@akerman.com
Email: michael.larson@akerman.com

Attorneys for Plaintiff, Seminole Tribe of
Florida
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