
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW MEXICO  

 
FINE CONSULTING, INC., et al.,  ) 
  Plaintiffs,    ) 
      ) 
V.       ) Civil Action No. 1:12-cv-00004-LH-RHS 
      ) 
GEORGE RIVERA, et al.,   ) 
  Defendants.   ) 
____________________________________) 

 
REPLY IN SUPPORT OF DEFENDANTS’ MOTION TO DISMISS F OR  

FAILURE TO EXHAUST TRIBAL REMEDIES 
 

INTRODUCTION  

Plaintiffs seek to avoid their duty to exhaust tribal remedies in this case as required by 

National Farmers Union Insurance Companies v. Crow Tribe of Indians, 471 U.S. 845 (1985) 

and Iowa Mutual Insurance Company v. Laplante, 480 U.S. 9 (1987). They claim exhaustion of 

tribal remedies is not required for a variety of reasons. Plaintiffs are wrong on all counts. 

Exhaustion is required in this case under the law of this Circuit. 

ARGUMENT  

A. The Pueblo of Pojoaque Tribal Courts have Colorable Jurisdiction over Plaintiffs’ 
Claims under the Montana Test 

 
1. Plaintiffs (Resp. pp 6-9) have fundamentally misperceived the Montana Test for 

when Tribal jurisdiction exists over claims filed by non-member Plaintiffs against Tribal entity 

Defendants or their officials, officers, employees or attorneys where (as here) those claims arise 

from consensual relationships voluntarily entered into by such Plaintiffs with those Tribal 

entities. The law of this Circuit on that point is clear: Montana does not require that the non-

member Plaintiff have a consensual relationship with the officials, officers, employees or 

attorneys of a Tribal entity, only (a) that Plaintiffs have a consensual relationship with the Tribal 
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entity and (b) that Plaintiffs’ claims against the officials, officers, employees or attorneys of that 

Tribal entity have a logical relationship (nexus) to the underlying consensual relationship. 

Atkinson Trading Co. v. Shirley, 532 U.S. 645, 655-656 (2001). 

In those circumstances (as here) there exists a colorable basis for the exercise of Tribal 

Court jurisdiction under Montana, even when Plaintiffs claim Defendants acted ultra vires. 

Hartman v. Kickapoo Tribe Gaming Commission, 319 F. 3d 1230, 1233 (10th Cir. 2003). In 

Hartman tribal officials were sued for actions they took while exercising authority they claimed 

derivative of their positions with a tribal entity with whom the non-Indian plaintiff had a 

consensual relationship (a gaming license). Exhaustion was required even though the officials 

themselves had no consensual relationship with the Plaintiff and were alleged to have acted 

unlawfully. In other words, under Hartman, a colorable basis for Montana jurisdiction exists 

whenever the Plaintiffs’ claims have some logical connection to the underlying consensual 

relationship. That was obviously the case in Hartman because the Plaintiff claimed the tribal 

officials had wrongfully cancelled her license. The facts in the instant case are directly 

analogous. Here the Defendant tribal officials, officers, employees and attorneys for the various 

Pojoaque Pueblo entities are accused of interfering with and causing the termination of contracts 

(and a gaming license). The non-Indian Plaintiffs voluntarily entered these consensual 

relationships with the various Pojoaque tribal entities for whom Defendants work. Plaintiffs’ 

arguments that no basis for Montana jurisdiction exists and no duty to exhaust tribal remedies 

exists simply ignore Hartman and other controlling Tenth Circuit case law. See, Points B.1 and 

B.2, infra. 

Moreover, since we are here dealing with claims filed by non-member Plaintiffs against 

tribal officials, officers, employees or attorneys of tribal entities with whom the Plaintiffs had 
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consensual relationships—rather than claims filed by a tribal party plaintiff against a non-

member defendant—the underlying basis for exercise of Tribal Court jurisdiction is well-settled. 

Williams v. Lee, 358 U.S. 217 (1959); see, Nevada v. Hicks, 533 U.S. 353, 372 (2001) 

(reaffirming the validity of Williams under Montana).1 Here Defendants are being sued for 

interference with the tribal entities’ contracts (and gaming license) with the Plaintiffs and the 

termination of those contracts (and license)—which could only have occurred by actions of the 

entities themselves. Those entities can only act through their officers, officials, employees and 

attorneys. See, McMinn v. MBF Operating Acquisition Corp., 164 P.3d 41, 2007-NMSC-040 ¶ 

15 (2007). See, Def. Opening Memo, pp. 11-14. 

Tribal Court jurisdiction under Montana—and a plaintiff’s duty to exhaust tribal remedies 

to give a Tribal Court the first opportunity to rule on that jurisdiction—do not evaporate just 

because a plaintiff alleges that defendants engaged in misconduct or otherwise acted outside of 

the scope of their authority. Hartman, supra; see, Point B.1, infra.  

2. Plaintiffs’ argue that one of the Defendant’s conduct which they claim was 

improper occurred outside of the Pojoaque Indian country (Resp. pp 14-18), and argue that this 

destroys tribal jurisdiction. However, their complaint is that their contracts were improperly 

terminated (and that Defendants improperly attempted to revoke Fine’s gaming license). These 

events occurred within Pojoaque’s territorial jurisdiction and involved tribal entity contracts 

made on and to be performed on (and a tribal license issued on and to be used in) the Pojoaque 

                                    
1 Garcia v. Gutierrez, 147 N.M. 105, 2009-NMSC-044 (N.M. 2009) is not to the contrary. 
Williams v. Lee only ousts state court jurisdiction and supports tribal court jurisdiction when the 
plaintiff is non-Indian and the defendant is a tribal member or tribal entity and the cause of 
action arose in that tribe’s Indian Country. The Court in Gutierrez properly noted that Williams 
v. Lee did not apply to the child custody proceedings there involved because the plaintiff in the 
Tribal Court proceedings was a tribal member and the defendant was a non-Indian. Id. at 107-
108 and 116-117. Nothing in Gutierrez narrowed or altered the Williams v. Lee rule. 
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Pueblo Indian Country regarding the Pueblo’s most important economic enterprise. This makes 

the core claims in this case quintessentially “reservation affairs.” See, Navajo Nation v. 

Intermountain Steel Bldgs., Inc., 41 F.Supp.2d 1222, 1228-1229 (D.N.M. 1999). Moreover, The 

Pojoaque Pueblo Tribal Council has determined that the Pueblo will indemnify Defendants 

against any ultimate financial loss they may sustain in this litigation. Thus, the outcome of this 

case could impact the Pueblo in two ways—it involves a challenge to the validity of the tribal 

entity decisions to terminate Plaintiffs (and to revoke the gaming license) and if Plaintiffs prevail 

there will be an immediate financial impact upon the Pueblo See, Exhibit R. 

Thus the argument (Resp., pp. 14-18) that some of the alleged misconduct, which 

Plaintiffs claim evidence animus against them, may have occurred outside of Pojoaque territorial 

jurisdiction, does not divest the Pojoaque Courts of jurisdiction over Plaintiffs’ claims under 

Montana. Ninigret Development Corp v. Narrangansett Indian Wetumuck Housing Authority, 

207 F3d 21 (1st Cir. 2000) (exhaustion required even though all actionable conduct alleged 

occurred off-reservation where the impact on the tribe’s interests was clear). 

3. Plaintiffs also claim (Resp. pp. 8-9) that the Pojoaque Courts have no jurisdiction 

over their claims under Montana based on the Tenth Circuit’s ruling in MacArthur v. San Juan 

County, 497 F. 3d 1097 (10th Cir. 2007). Plaintiffs fundamentally misread MacArthur. In the 

MacArthur litigation Plaintiffs first filed their claims in the Navajo Court which issued a 

preliminary injunction against all Defendants. Plaintiffs then asked the Federal Court to enforce 

the Navajo Court’s injunction. The District Court declined to grant that relief and dismissed the 

claims against Truck Insurance and Dennis Ickes because neither had a consensual relationship 

with any Navajo entity which satisfied the nexus test as to Plaintiffs’ claims. MacArthur v. San 

Juan County, 309 F.3d 1216, 1226-1228 (10th Cir. 2002). The District Court also dismissed the 
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claims against the state and county Defendants on immunity grounds. Id. at 1226-1228 and 

Plaintiffs appealed. The Tenth Circuit affirmed dismissal of the claims against Truck Insurance 

and Ickes, but vacated the District Court’s immunity ruling as to the state and county Defendants 

because that District Court should have first examined whether the Navajo Court had Montana 

jurisdiction before ruling on the immunity defense. Id. at 1227-1229.  

On remand the District Court analyzed whether Montana jurisdiction existed over 

plaintiff’s claims against the state and county Defendants and various co-employees at the clinic. 

MacArthur v. San Juan County, 391 F Supp. 2d 895 (D. Utah 2005), ruling that there was no 

Montana jurisdiction over the state and county defendants under Hicks, supra. In the second 

appeal (MacArthur supra, 497 F. 3d at 1071-1072) the Court affirmed dismissal of the state and 

county Defendants then ruled that none of the remaining parties had a consensual relationship 

with any Navajo entity. It is in this context that the Tenth Circuit ruled that when a Plaintiff sues 

a Defendant in Tribal Court and neither party has a consensual relationship with a tribal 

member, tribe or a tribal entity there can be no Montana jurisdiction. Id at 1072. Here, it is 

undisputed that both Plaintiffs and Defendants had consensual relationships with the subject 

Pojoaque Tribal entities and that Plaintiffs claims have a logical relationship to those consensual 

relationships. (Defs. Opening Memo, at pp. 11-15). Thus, McArthur does not help Plaintiffs.  

B. Plaintiffs are Required to Exhaust Their Tribal Remedies 

1. Under National Farmers and Iowa Mutual, as construed in this Circuit, the Tribal 

Court must be given the first opportunity to rule on whether Tribal jurisdiction may properly be 

exercised on Plaintiffs’ claims under the Montana Test. This Circuit’s most recent rulings on this 

issue where claims against tribal officials were involved is most clearly illustrated by the Burrell 
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litigation. Burrell v. Armijo, 456 F. 3d 1159 (10th Cir. 2006) (“Burrell I ”); Burrell v. Armijo, 603 

F. 3d 825 (10Th Cir. 2010) (“Burrell II ”). 

The Burrell cases involved non-Indian plaintiffs who had entered into a consensual 

relationship with the Pueblo of Santa Ana in the form of a lease. The lease was subsequently 

terminated by the Pueblo after a series of disputes. The Burrells then sued the Pueblo and various 

individual Tribal officials arguing that those officials acted ultra vires and in so doing 

“intentionally ran them off their farm, stole their crops, terminated their lease and discriminated 

against them on account of their race (non-Indian)”. Burrell I, supra at 1162-1163. 

Notwithstanding these allegations of ultra vires misconduct on the part of the individual 

Tribal officials, the District Court twice required exhaustion of Tribal remedies on the claims 

against them (and the Tribe) before dismissing all claims on sovereign immunity grounds based 

on the Tribal Court’s own sovereign immunity ruling. Id. at 1164-1166. Plaintiffs did not 

challenge the Tribal Court’s jurisdiction in the second case, but had mounted such a challenge 

before being ordered to exhaust their tribal remedies in their first suit. Id. at 1168 and n.6. 

On appeal in Burrell I the Tenth Circuit approved the District Court’s exhaustion rulings 

(Id. at 1164-1169), but reversed the later immunity rulings as to the individual tribal officials 

holding that the District Court should not have given res judicata effect to the Tribal Court’s 

immunity ruling—based on due process concerns. The Tenth Circuit in Burrell I affirmed 

dismissal of the claims against the Pueblo itself on immunity grounds before remanding the case 

for further proceedings on the claims against the individual officials. Burrell I, supra at 1175. In 

Burrell II (after a trial on the merits) the Tenth Circuit dismissed the claims against the 

individual tribal officials, also on sovereign immunity grounds. Burrell II, supra at 836.  
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The key point here is that exhaustion was twice required on the claims against the 

individual defendants, even though there is no question that those tribal officials never had any 

kind of consensual relationship with the non-Indian plaintiffs, and they were accused of acting 

ultra vires. The Burrell exhaustion rulings reaffirm the Tenth Circuit’s prior holding in Hartman. 

Accord, Texaco, Inc. v. Zah, 5 F3d 1374, 1378 (10th Cir. 1993) (reversing district court for failing 

to examine whether exhaustion of tribal remedies was required in suit alleging ultra vires 

conduct by individual tribal officials who had no consensual relationships with plaintiffs and 

where the dispute arose from tribal taxation of non-Indian plaintiffs’ off-reservation conduct). 

Texaco makes clear that the mere fact that tribal officials (who have no consensual relations with 

a non-Indian plaintiff) are accused of ultra vires conduct does not ipso facto excuse exhaustion 

of tribal remedies. Cases from other jurisdictions which required exhaustion in those 

circumstances are cited at pp. 5-7, Defs. Opening Memo (Dkt. 14). See also, Ford Motor 

Company v. Todecheene, 474 F.3d 1196 (9th Cir. 2007) and 488 F.3d 1215 (9th Cir. 2007) ruling 

that exhaustion of tribal remedies was required in a Navajo police officer’s family’s tort suit 

against Ford based on the officer’s death due to alleged defective vehicle design even though 

Ford had no consensual relationship with the officer, only with the Tribe that employed her. 

2. Plaintiffs claim (Resp. pp 16-20) that they have already exhausted their tribal 

remedies on their claims against Defendants is obviously wrong. They did file a suit in Tribal 

Court challenging the PPGC’s initial revocation of Plaintiff Fine’s gaming license. In that case, 

the Pojoaque Court ruled that the PPGC had not followed certain required Tribal Law procedures 

in its initial license revocation proceeding. Plaintiffs are now in Tribal Court seeking further 

judicial relief regarding that issue. (See, Exhibits J and M of the Motion to Dismiss and 

additional pleadings filed in the ongoing Tribal Court proceeding, Exhibits O, P and Q to the 
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Motion filed together with this Reply). That Proceeding is thus ongoing and either party will 

have a right to appeal from any later Tribal Court ruling in that dispute. (Defs, Opening Memo, 

p.9). Likewise, a new license revocation proceeding is now pending before the PPGC from 

which there will be a right of appeal to the Pojoaque Tribal Courts. Id. Finally, Plaintiffs have 

never sought any relief in the Tribal Court against the present Defendants on the tort claims here 

pled. Plaintiffs have clearly not exhausted their tribal remedies as to those claims nor have the 

tribal remedies and proceedings ongoing regarding the Fine license revocation concluded.  

3. Plaintiffs blithely assert (Resp., pp 12-13.) that no issue of “tribal custom and 

usages… apply to this dispute.” Neither party can simply decree the answer. Plaintiffs admit that 

the key Tribal ordinance to which any court will have to look to determine the law applicable to 

the merits of Plaintiffs tort claims (§ J-3 (b), Pojoaque Tribal Code, Exhibit A to Response) 

makes clear that the first inquiry on this question requires a judicial ruling on whether any tribal 

customs or usages supply or alter the applicable rule of decision; and “[w]here doubt arises as to 

such customs and usages” authorizes the Tribal Court to seek the testimony of “counselors 

familiar with such customs and usages” to determine whether such exist and their content. This is 

an issue for the Court, in this instance, the Tribal Court. See, Def. Opening Memo, pp. 9-12. 

Exhaustion of tribal remedies is also required as regards these kinds of non-jurisdictional 

questions of Tribal Law. Intermountain Steel, supra at 1225-1226 (“In the Tenth Circuit, which 

promotes expansive application of the exhaustion rule, ‘tribal court remedies must be exhausted 

with respect to issues other than the scope of the tribe court’s jurisdiction.’ Calumet Gaming 

Group-Kansas, Inc. v. Kickapoo Tribe of Kansas, 987 F.Supp.1321, 1328 (D.Kan. 1997).”). 

4. Plaintiffs argue that various bad acts of Defendants or some of them which they 

claim establish the “improper means” or “improper motive” elements of the tort claim (Resp., p. 
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20) evidence the kind of “bad faith” that excuses their duty to exhaust tribal remedies. Plaintiffs 

are mistaken. It is well-settled that allegations of bad faith conduct going to the merits of a claim 

do not invoke the bad faith exception to the duty to exhaust tribal remedies. Calumet, supra at 

1337. Plaintiffs have not otherwise identified any actions or inactions that would constitute the 

kind of “bad faith” that would excuse exhaustion of tribal remedies under National Farmers. 

5. Plaintiffs argue that “harassment” or “delay” is the only reason that Defendants 

are seeking to require them to exhaust their tribal remedies. (Resp., p. 20.) This argument is 

based solely on their presupposition that there exists no basis for Tribal Court jurisdiction, the 

very question the Tribal Court is supposed to be given the first opportunity to answer. Every 

Plaintiff confronted with a motion requiring exhaustion of tribal remedies can argue that the only 

purpose of the motion is delay or harassment. Simply not wanting to go to Tribal Court and 

lamenting the delay this might cause does not excuse exhaustion of tribal remedies. Iowa Mutual, 

supra. 

6. Plaintiffs (Resp., p. 20) reprise their “there is no basis for Montana jurisdiction” 

argument in attempting to evoke the final exhaustion exception—arguing the exercise of tribal 

jurisdiction would be “patently violative of express jurisdictional prohibitions.” The Plaintiffs 

point to no such prohibitions on the exercise of Pojoaque Court jurisdiction over their claims. 

The cases which have enforced this exception to excuse exhaustion all involve Federal statutes 

which make clear that Congress intended that a Federal forum rule on the particular claims 

presented. El Paso Natural Gas Company vs. Neztsosie, 526 U.S. 473 (1999); Blue Legs vs. U.S. 

Bureau of Indian Affairs, 867 F.2d 1094 (8th Cir. 1989).  

7. Plaintiffs next speculate (Resp., pp 21-22) that they will not get a fair hearing on 

their claims in the Pojoaque Court or that pursuing those claims there would be “futile;” but, it is 
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well settled that such speculative allegations of bias or futility do not excuse exhaustion of tribal 

remedies. Iowa Mutual, supra at 16-17. Moreover, all evidence is to the contrary. Plaintiff Fine 

has already prevailed in his first Pojoaque Tribal Court suit against the PPGC. (Exhibit 3 to 

Compl.). He can hardly claim bias when he was the prevailing party.  

8. Plaintiff’s invocation of sundry cases from other jurisdictions is equally 

unavailing. All are contrary to the controlling U.S. Supreme Court and Tenth Circuit case law, 

do not stand for the proposition for which they are cited, or are otherwise distinguishable. 

Initially, Dodge v. Nakai, 298 F. Supp. 17, 25-26 (D. Ariz. 1968) was decided 18 years before 

National Farms, etc. and 13 years before Montana. Thus, neither its ruling not to require 

exhaustion of tribal remedies or its ruling that the Navajo Courts did not have jurisdiction over 

plaintiffs’ claims against two of the Defendants (Adams and Holmes) (both non-Indian federal 

officials), Id. at 20, 25-26, support the proposition that exhaustion is not required in the instant 

case or that there is no colorable Pojoaque Court jurisdiction over plaintiffs’ claims under current 

law.  

Likewise, in Olney Runs After v. Cheyenne River Sioux Tribe, 437 F. Supp. 1035 (D.S.D. 

1977) the Court (4 years before Montana and 7 years before National Farmers) rejected 

arguments that it should defer ruling on a tribal referendum dispute to permit exhaustion of tribal 

appellate remedies. After noting that “[P]laintiffs have exhausted their potential judicial remedy 

at the tribal trial court level” and that “use of the tribal judicial system must be encouraged and 

the tribal appellate court should normally be the interpreter of tribal laws,” Id. at 1036-1037, the 

Court ruled that exhaustion of tribal appellate remedies would not be required when no 

functional tribal appellate forum was available. Id. 
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In Altheimer & Gray v. Sioux Manufacturing Corp, 983 F. 2d 803, 815 (7th Cir. 1993) 

exhaustion was not required (a) where the tribe had expressly agreed to a federal or state forum 

and the Court ruled it would undermine the tribe’s own position to require the dispute to be 

resolved in the tribe’s court, (b) where there was no pending tribal court case (noting that the 

Eighth, Ninth and Tenth Circuits had adopted a contrary rule), and (c) where no issue of tribal 

law was involved (noting that the mere fact that federal or state law was involved would not by 

itself excuse exhaustion of tribal remedies).  

Garcia v. Akwesasne Housing Auth., 268 F.3d 76 (2nd Cir. 2001) involved a non-Indian 

former employee’s suit against a tribal housing authority and its non-Indian director (Ranson) 

based on termination of plaintiff’s employment contract. Id. at 78-79. The housing authority was 

sued on a variety of theories. Ranson was sued for interference with plaintiff’s contractual 

relations via actions plaintiff claimed were taken “outside the scope of his authority” and “for 

personal, retaliatory and unlawful reasons.” Id. at 79. Defendant’s motion to dismiss for failure 

to exhaust tribal remedies was denied because (a) the tribe had no functioning court system 

(defendant sought to have the dispute decided by the tribal council; plaintiff responded that 

recourse to non-existent tribal court remedies would be “futile” (Id. at 82)), and (b) no tribal 

court proceedings were ongoing.2 Id. at 82-88. A concurring judge noted that the Tenth Circuit 

would have required exhaustion of tribal remedies even in the absence of a pending tribal court 

case. Id. at 89.  

                                    
2 The Court in Garcia, supra at 80 (and Resp., p. 14) also sought to justify not requiring 
exhaustion of tribal remedies based on the Colorado River doctrine. That view is contrary to the 
Tenth Circuit’s exhaustion cases, e.g. Smith v. Moffett, 947 F.2d 442 (10th Cir. 1991); Accord, 
Bank One, N.A. v. Shumake, 281 F.3d 507, 515 (5th Cir. 2002): “The policy which animates the 
tribal exhaustion doctrine, however, ‘subordinates the federal court’s obligation to exercise its 
jurisdiction to the greater policy of promoting tribal self-government.’ Colorado River abstention 
is thus the exception to the rule, whereas tribal exhaustion is the rule rather than the exception.” 
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In Ninigret, supra, the Court required exhaustion of tribal remedies even where the 

claims only involved federal and state law issues and rejected plaintiff’s bad faith, bias and 

futility arguments—including the argument that tribal officials would predetermine the outcome 

of any tribal court proceedings. Id. at 32-35. Exhaustion was required because even though the 

alleged actionable conduct occurred entirely off-reservation, the dispute would “impact directly 

upon tribal affairs,” in that case an off-reservation tribal housing development. Id. at 32. Here the 

core actionable conduct—termination of the contracts and revocation of the gaming license—

occurred on-reservation and the impact on the tribe’s interests is clear. See, pp. 3-4, supra. 

Nothing in Basil Cook Enterprises, Inc. v. St. Regis Mohawk Tribe, 117 F.3d 61, 66 (2nd 

Cir. 1997) supports Plaintiffs. There exhaustion was required even in the face of claims there 

was no lawfully constituted tribal court. Likewise, Smith v. Salish Kootenai College, 434 F.3d 

1127, 1136-1138 (9th Cir. 2006) (en banc) required exhaustion on claims filed by a nonmember 

against a tribal entity. The Court emphasized that the threshold for finding colorable Montana 

jurisdiction was lower where the tribal entity was the defendant, not the plaintiff, thus invoking 

the Williams v. Lee paradigm. Philip Morris, USA, Inc. v. King Mountain Tobacco Company, 

569 F.3d 932, 944-945 (9th Cir. 2009) involved a federal suit by Philip Morris against King and a 

later tribal court suit reversing the parties. The case simply reaffirms that before Montana 

jurisdiction exists there must be some nexus between the Plaintiffs’ claims and the non-Indian 

party’s consensual relationships with a tribal entity. Finding that there was no such nexus 

connecting King’s claims with Philip Morris’s minimal reservation contacts, the Court ruled the 

Tribal Court had no jurisdiction. The facts of the instant case compel the opposite conclusion. 
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Respectfully submitted,  

      VanAMBERG, ROGERS, YEPA, ABEITA 
       & GOMEZ, LLP 
 
      By:  /s/ C. Bryant Rogers    
       C. BRYANT ROGERS 

RONALD J. VanAMBERG 
       Post Office Box 1447 
       Santa Fe, NM 87504-1447 
       Phone: (505) 988-8979  
       Fax: (505) 983-7508 
       E-mail: cbrogers@nmlawgroup.com  
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