
 THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF ALABAMA 

 
 
PAMELA SANDERFORD,   ) 
      ) 
Plaintiff,     ) 
      ) 
v.      ) 
      ) 
CREEK CASINO MONTGOMERY,  )  Civil Action: 2:12-CV-455-WKW 
      ) 
Defendant.     ) 
      ) 
 

DEFENDANT’S REPLY TO PLAINTIFF’S RESPONSE TO DEFENDANT’S 
MOTION TO DISMISS 

 
 COMES NOW Defendant Creek Casino Montgomery, by and through the undersigned 
attorneys, and files this its Reply to Plaintiff’s Response to Defendant’s Motion to Dismiss and 
respectfully moves the Court to dismiss all Plaintiff’s claims against it. As grounds therefore, the 
Defendant states: 
 

Defendant adopts, re-alleges and incorporates by reference all facts, law, and 
arguments submitted in its Motion to Dismiss filed on June 22, 2012 as if fully set forth herein. In 
further and additional support of said Motion to Dismiss and in reply to Plaintiff’s response to 
said Motion to Dismiss, and without waiving any allegations of law and/or fact as previously 
submitted, Defendant asserts as follows: 
 
 1.  The Poarch Band of Creek Indians (Tribe), as a sovereign and federally recognized 
Indian tribe, enjoys immunity from suit. Santa Clara Pueblo v. Martinez, 436 U.S. 49, 58 (1979); 
Kiowa Tribe of Okla. v. Mfg. Techs. Inc., 523 U.S. 751, 754 (1998); Tamiami Partners, Ltd. v. 
Miccosukee Tribe of Indians of Fla., 63 F.3d 1030, 1038 (11th Cir. 1995); Allman v. Creek 
Casino Wetumpka, 2011 U.S. Dist. LEXIS 65158 (M.D. Ala. May 23, 2011), ( citing Freemanville 
Water System, Inc. v. Poarch Band of Creek Indians, 2008 U.S. Dist. LEXIS 959, 2008 WL 
80644 (S.D. Ala. Jan. 7, 2008), affirmed, 563 F.3d 1205 (11th Cir. 2009)(granting motion to 
dismiss filed by Poarch Band of Creek Indians, Creek Indian Enterprises, and P.C.I. Gaming on 
the basis of sovereign immunity as to all defendants, where the latter two defendants were 
"wholly owned by the Tribe and chartered under its tribal laws")Fla. Paraplegic Ass’n v. 
Miccosukee Tribe of Indians of Fla., 166 F.3d 1126 (11th Cir. 1999); Sanderlin v. Seminole 
Tribe of Fla., 243 F.3d 1282 (11th Cir. 2001); Taylor v. Ala. Intertribal Council Title IV J.T.P.A, 
261 F. 3d 1032, 1034 (11th Cir. 2001). See also, 25 U.S.C § 479a-1; 75 Fed. Reg. 60810-01 
(Oct. 1, 2010); 74 Fed. Reg. 40218-02 (Aug. 11, 2009) (Notice published in the Federal 
Register, “the daily journal of the United States of America,” by the U.S. Department of Interior - 
Bureau of Indian Affairs (BIA) reflecting the Poarch Band of Creek Indians as among the 500-
plus Indian tribes recognized by the United States government and entitled to receive benefits 
from the BIA).   
 

Despite Plaintiff’s arguments otherwise, the sovereign nature of Indian tribes  
is very well-established and extends to all tribal agencies, departments, and entities such as 
Defendant Creek Casino Montgomery. See, Worcester v. Georgia, 31 U.S. 515 (1832), Merrion 
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v. Jicarilla Apache Tribe, 455 U.S. 130, 140 (1982) (“Indian tribes within Indian country “are… 
unique aggregations possessing attributes of sovereignty over both their members and their 
territory.”); Allman v. Creek Casino Wetumpka, 2011 U.S. Dist. LEXIS 65158 (M.D. Ala. May 23, 
2011), ( citing Freemanville Water System, Inc. v. Poarch Band of Creek Indians, 2008 U.S. 
Dist. LEXIS 959, 2008 WL 80644 (S.D. Ala. Jan. 7, 2008), affirmed, 563 F.3d 1205 (11th Cir. 
2009)(granting motion to dismiss filed by Poarch Band of Creek Indians, Creek Indian 
Enterprises, and P.C.I. Gaming on the basis of sovereign immunity as to all defendants, where 
the latter two defendants were "wholly owned by the Tribe and chartered under its tribal laws").   
 

In fact, the Eleventh Circuit has explained that “in a line of cases decided over a period 
of 150 years, the Supreme Court has recognized that Indian tribes “retain[ ] their original natural 
rights” which vested in them, as sovereign entities, long before the existence of the United 
States of America. Fla. Paraplegic, 166 F.3d at 1130 (citing Worcester v. Georgia, 31 U.S. 515, 
559 (1832)). Moreover, the protection for Indian tribes extends to commercial activities on and 
off the reservation. Kiowa Tribe of Okla., 523 U.S. at 754-55.  
 

The Poarch Band of Creek Indians’ sovereignty is further emphasized at §1-1-1 of the 
Poarch Band of Creek Indians Tribal Code: 
 

This Tribal Code of the Poarch Band of Creek Indians and all 
amendments thereto represent the principles of independence, 
self-government, and sovereignty of the Poarch Band of Creek 
Indians. The sovereign immunity of the Poarch Band of Creek 
Indians is not waived by any section, part, word, or phrase 
contained in this Tribal Code or amendments thereto. It is the 
purpose and intent of the Poarch Band of Creek Indians in 
adopting this Tribal Code and all amendments thereto to continue, 
maintain, and preserve the sovereign rights of self-government of 
the Poarch Band of Creek Indians. 

 
§1-1-1 Poarch Band of Creek Indians Tribal Code    
 

The instant lawsuit against the Poarch Band of Creek Indians is thus barred by  
sovereign immunity absent a clear waiver by the tribe or congressional abrogation. Fla. v. 
Seminole Tribe of Fla., 181 F.3d 1237, 1241 (11th Cir. 1999) (“A suit against an Indian tribe is 
barred unless the tribe clearly waived its immunity or Congress expressly abrogated that 
immunity by authorizing the suit.”).  
 

Plaintiff’s Complaint fails to allege any facts or law supporting the finding of either (a)  
waiver by the Tribe1 or (b) abrogation of the Tribe’s immunity by Congress both of which, in 
order to be valid, “must be unequivocally expressed” and cannot  be implied. See, e.g., Santa 
Clara Pueblo, 436 U.S. at 58-59; Fla. v. Seminole Tribe of Fla., 181 F.3d 1237 (11th Cir. 1999) 
(holding that the tribe’s election to engage in gaming regulated under federal Indian Gaming 
Regulatory Act did not waive the tribe’s immunity); Fla. Paraplegic, 166 F.3d at 1131 (“Congress 
abrogates tribal immunity only where the definitive language of the statute itself states an intent 
either to abolish Indian tribes’ common law immunity or subject to suit under the act”); Furry v. 
                                                      
1 Although some provisions of the Tribal Code grant very limited waivers of immunity for workers compensation and 
for enforcement of orders pursuant to certain employment claims that are made in accordance with the governing 
tribal law, these limited waivers do not extend to lawsuits brought in federal court or to claims seeking remedies 
beyond the scope of those identified by the applicable provisions of the Tribal Code. ''33-8-8, 33-8-9, 35-1-6(a), 35-
1-6(b), and 35-1-6(d), Poarch Band of Creek Indians Tribal Code. 
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Miccosukee Tribe of Indians, 2011 U.S. Dist. LEXIS 75581 (S.D. Fla July 13, 2011), affirmed, 
Furry v. Miccosukee Tribe of Indians of Fla., 2012 U.S. App. LEXIS 13397 (11th Cir. Fla., June 
29, 2012), citing Miccosukee Tribe of Indians v. Napoleoni, 890 So.2d 1152 (Fla.1st DCA 2004) 
(finding dismissal of state law workers’ compensation claims against tribe was proper where 
tribe did not waive sovereign immunity in purchasing workers’ compensation insurance and 
further had enacted its own tribal workers’ compensation laws). See also, Ishler v. Internal 
Revenue, 237 Fed. App. 394, 398 (11th Cir. 2007)("[T]he plaintiff bears the burden of 
establishing subject matter jurisdiction . . . and, thus, must prove an explicit waiver of 
immunity."); Taylor v. Alabama Intertribal Council, 261 F.3d 1032, 1035 n. 4 (11th Cir. 2001), 
cert. denied, 535 U.S. 1066, 122 S. Ct. 1936, 152 L. Ed. 2d 841 (2002)(finding that the issue of 
waiver had "no bearing on the . . . case," because - even where the issue of tribal sovereign 
immunity was not raised by the defendant or litigated before the district court - there was "no 
indication in the record that [the intertribal council defendant] ha[d] waived its immunity").  
 

Despite the above well-settled precedent, Plaintiff argues, without any legal or factual 
support, that a waiver of immunity should nevertheless be implied by the Tribe’s election to 
purchase workers’ compensation insurance. Plaintiff’s argument relies entirely upon her own 
self-serving statement that the Tribe maintains “insurance coverage, which protects Defendant 
from state tort claims.”  (Doc. 11 - Plaintiff’s Brief in Response to Defendant’s Motion to Dismiss 
at p.4) 

 
Similar arguments have been repeatedly rejected as the binding precedent is clear: a 

waiver of immunity by an Indian tribe must be clearly expressed and therefore cannot be implied 
by tribal action(s). See, Seminole, 181 F. 3d at 1243 (Tribe’s act of applying for and paying for a 
Florida liquor license did not constitute a waiver of sovereign immunity. A tribe's waiver of its 
sovereign immunity must be unequivocally expressed; a waiver will not be implied based on 
tribal actions.); Sanderlin, 243 F. 3d 1288 (citing Santa Clara Pueblo, 436 U.S. at 58); Cupo v. 
Seminole Tribe of Fla., 860 So.2d 1078 (Fla. 1st DCA 2003); Miccosukee Tribe of Indians v. 
Napoleoni, 890 So.2d 1152 (Fla.1st DCA 2004) (finding dismissal of state law workers’ 
compensation claims against tribe was proper where tribe did not waive sovereign immunity in 
purchasing workers’ compensation insurance and further had enacted its own tribal workers’ 
compensation laws) 
 

Furthermore, Plaintiff does not plead any facts establishing an abrogation of sovereign 
immunity by Congress. It is axiomatic that the United States Congress has not expressly 
abrogated traditional sovereign authority or authorized the instant lawsuit which is based entirely 
upon the state of Alabama Workers’ Compensation Act as enacted by the Alabama Legislature.       
 

In addition to the above and all other arguments as set forth in the previously filed  
motion to dismiss,  the Court also lacks jurisdiction as the complaint is devoid of the allegations 
necessary to support diversity under 28 U.S.C. § 1332. Furthermore, as Plaintiff seeks relief 
exclusively pursuant to the Alabama Workers’ Compensation Act, which neither applies to the 
Tribe nor governs Plaintiff’s claims, there is also no federal question jurisdiction pursuant to 28 
U.S.C. § 1331.  
 

The Plaintiff’s Complaint must also be dismissed because it fails to state a  
Claim, as the Complaint is based solely on the Workers’ Compensation Act of Alabama and 
inaccurately states that Defendant is subject to Alabama Workers’ Compensation law. This 
assertion fails due to §§35-1-2, 35-1-3, 35-1-4(j) and 35-1-4(hh) Poarch Band of Creek Indians 
Tribal Code.  Plaintiff cannot recover against the Defendant pursuant to the Alabama Workers’ 
Compensation Act as the Tribe and its enterprises are governed by the workers’ compensation 
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laws of the Poarch Band of Creek Indians and are not subject to Alabama law as alleged by 
Plaintiff.  §§ 35-1-2, 35-1-3, 35-1-4(j) and 35-1-4(hh) Poarch Band of Creek Indians Tribal Code.  
 

Moreover, neither the Alabama Workers’ Compensation Act nor the Poarch Band of 
Creek Indians Tribal Code (or any other state, federal or tribal law known to this Defendant) 
creates a right to sue the Tribe in federal court for benefits or damages as provided in the 
Alabama’s Workers’ Compensation Act.  §25-5-88 Ala. Code; §§1-1-1, 33-8-8, 33-8-9, 35-1-
6(a), 35-1-6(b), and 35-1-6(d), Poarch Band of Creek Indians Tribal Code.    
  
 

CONCLUSION 
 
 This Honorable Court lacks subject matter jurisdiction over Plaintiff’s claims. The Poarch 
Band of Creek Indians’ sovereign immunity bars this suit because there has been no abrogation 
by Congress or waiver of immunity by the Tribe, and Plaintiff’s complaint on its face is based 
upon her employment on tribal lands and governed by Poarch Creek Indian law. Moreover, 
there is no federal question or diversity jurisdiction, plaintiff has failed to properly serve the 
Defendant, and the Complaint fails to state a cause of action upon which relief may be granted.  
While just one of these legal grounds is sufficient for the Court to dismiss the Complaint, 
defendant believes that each ground compels dismissal of this case.  
 
 WHEREFORE, premises considered, Defendant respectfully requests that this 
Honorable Court dismiss this action and all claims for relief.  
 
 
 Respectfully submitted on this the 8th day of August 2012,  
 
    
       /s/ Maria Lynda N. Lyles                     

MARIA LYNDA “Marilyn” N. LYLES 
(LYLEM7817)     

 
Of Counsel: 
CARR ALLISON 
6251 Monroe Street, #200 
Daphne, AL 36526          
(251) 626-9340 
mlyles@carrallison.com 
 

CERIFICATE OF SERVICE 
 
 I do hereby certify that I have, on this the 8th day of August 2012, electronically filed the 
foregoing Defendant’s Motion to Dismiss with the clerk of court using the CM/ECF system and 
request the Court to serve the same on the following: 
  
Cathy B. Donohoe, Esq. 
Aaron Ashcraft, Esq. 
DONOHOE & STAPLETON, LLC 
2781 Zelda Road 
Montgomery, AL 36101 
      /s/ Maria Lynda N. Lyles                       
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