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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF ALABAMA 

 
 
PAMELA SANDERFORD, ) 
 ) 

Plaintiff, ) 
 ) 

v.  ) 
 ) 

CREEK CASINO MONTGOMERY, )  Civil Action: 2:12-CV-455-WKW 
 ) 
Defendant. ) 
 ) 

 
DEFENDANT=S MOTION TO DISMISS 

 
COMES NOW Defendant Creek Casino Montgomery, by and through the undersigned 

attorneys and respectfully moves the Court pursuant to Rules 12(b)(1), 12(b)(5), and 12(b)(6) of the 
Federal Rules of Civil Procedure and all other grounds and/or laws as set forth herein, to dismiss 
the complaint and all counts thereof against it. As grounds therefore the Defendant asserts the 
following: 
 
I. THIS ACTION IS DUE TO BE DISMISSED AS THIS COURT LACKS SUBJECT 

MATTER JURISDICTION 
 

Defendant submits that pursuant to Rule 12(b)(1) the instant claim is due to be dismissed for 
lack of subject matter jurisdiction. As set forth below, there are three (3) separate and 
distinguishable bases for dismissal on grounds of lack of subject matter jurisdiction.  
 
 

A. THE POARCH BAND OF CREEK INDIANS IS IMMUNE FROM SUIT 
 
 

1.  The Poarch Band of Creek Indians (Tribe) is a federally recognized Indian Tribe. 25 
U.S.C. ' 479a-1; 75 Fed. Reg. 60810-01 (Oct. 1, 2010); 74 Fed. Reg. 40218-02 (Aug. 11, 2009).
  
 
             2. Defendant Creek Casino Montgomery is a gaming operation owned by the Tribe and 
operated by PCI Gaming Authority, a wholly owned instrumentality the Tribe.   Poarch Band of 
Creek Indians Tribal Code '20-1-1(c), (d), Allman v. Creek Casino Wetumpka, 2011 U.S. Dist. 
LEXIS 65158 (M.D. Ala. May 23, 2011), citing Freemanville Water System, Inc. v. Poarch Band of 
Creek Indians, 2008 U.S. Dist. LEXIS 959, 2008 WL 80644 (S.D. Ala. Jan. 7, 2008), affirmed, 563 
F.3d 1205 (11th Cir. 2009)(granting motion to dismiss filed by Poarch Band of Creek Indians, Creek 
Indian Enterprises, and P.C.I. Gaming on the basis of sovereign immunity as to all defendants, 
where the latter two defendants were "wholly owned by the Tribe and chartered under its tribal 
laws"); See also Allen v. Gold Country Casino, 464 F.3d 1044 (9th Cir. 2006), cert. denied, 549 U.S. 
1231, 127 S. Ct. 1307, 167 L. Ed. 2d 119 (2007)(citing a "principal purpose]" of the Indian Gaming 
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Regulatory Act as insuring that the tribe is the primary beneficiary of the gaming operation and 
stating, "In light of the purposes for which the tribe founded this Casino and the Tribe's ownership 
and control of its operations, there can be little doubt that the Casino functions as an arm of the 
Tribe. It accordingly enjoys the Tribe's immunity from suit.").      
 

3.  It is well established that an Indian tribe and tribally-owned enterprises, are subject  
to suit only where Congress has authorized the suit or the tribe has waived its immunity.  Allman v. 
Creek Casino Wetumpka, 2011 U.S. Dist. LEXIS 65158 (M.D. Ala. May 23, 2011),  Kiowa Tribe of 
Oklahoma v. Manufacturing Technologies, 523 U.S. 751 (1998) and Oklahoma Tax Commission v. 
Citizen Band Potawatomi Indian Tribe of Oklahoma, 498 U.S. 505 (1991). Thus tribal sovereign 
immunity, where it applies, bars actions against tribes regardless of the types of relief sought. Fla. 
Paraplegic Ass=n v. Miccosukee Tribe of Indians, 166 F.3rd 1126, 1127 (11th Cir. 1999)(barring suit 
for injunctive relief).  
 

4.  Because the Tribe, PCI Gaming, and Defendant have sovereign immunity, this  
Honorable Court lacks jurisdiction. 

 
 

B. PLAINTIFF=S CLAIMS STEM FROM AN ALLEGED INJURY ARISING FROM HER 
EMPLOYMENT BY THE TRIBE ON TRIBAL RESERVATION LANDS  

 
 

5. Plaintiff=s claims are based exclusively on events stemming from her employment with the 
Tribe and a subsequent on-the-job injury that allegedly occurred on the Tribe=s trust land.  
 

6. It is a well-settled principal of law that tribal courts should have jurisdiction over claims 
occurring on tribal reservation lands. This is based upon Indian tribes= firmly established right of 
self-governance. Williams v. Lee, 358 U.S. 217 (1959) (“Where nonmembers [of the Tribe] are the 
Plaintiffs, and the claims arise out of commercial activities within the reservation, the tribal courts 
may exercise civil jurisdiction.”)  
 

7. Defendant is an unincorporated gaming operation wholly owned by the Tribe and located 
on tribal reservation lands held in trust by the United States. 
 

8. Plaintiff has alleged that she was employed by Defendant as a cocktail waitress and was 
injured within the line and scope of her employment.  
 

9. Thus, Plaintiff has asserted claims against the Tribe arising out of events that took place 
entirely on tribal land. Therefore, Plaintiff’s remedy, if any, lies in Tribal Court, and this Court must 
dismiss the complaint due to lack of jurisdiction.        
 
 

C. THIS COURT DOES NOT HAVE ORIGINAL JURISDICTION OVER CLAIMS 
BASED EXCLUSIVELY UPON FORUM STATE WORKERS’ COMPENSATION LAW 

 
 

10. The instant lawsuit is Plaintiff=s original suit whereas Plaintiff has not previously filed this 
claim in any other court -Tribal, state, or other federal.    
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11. In her three count complaint, Plaintiff is asserting claims for benefits and damages 
exclusively pursuant to the AWorkman=s Compensation laws of the State of Alabama@ found at '' 
25-5-1 to '' 25-5-340 of the Alabama Code. 

 
12. Workers compensation and companion retaliatory discharge actions, based purely upon 

state workers’ compensation law, are not among the enumerated actions upon which federal district 
courts have original jurisdiction.  

 
13. In fact, the Alabama Code provides that the Alabama circuit courts have jurisdiction over 

workers’ compensation claims arising under the state workers’ compensation laws. '25-5-81 Ala. 
Code (1975). Furthermore, the Alabama federal courts have consistently held that any companion 
claim for retaliatory discharge also arises from Alabama workers’ compensation laws warranting 
remand as 28 U.S.C. § 1445(c) bars the removal of claims from state court "arising under the 
workmen's compensation laws" of the forum state. Reed v. Heil Co., 206 F.3d 1055, 1058-1060 
(11th Cir. 2000) (Regarding 28 U.S.C. 1445(c), claims raised under Alabama Code section 25-5-
11.1, action for retaliatory discharge, arise under Alabama's workers' compensation laws).      

 
           14. As such, Plaintiff has not alleged any question or issue of law arising from or related to 
the Constitution, laws, or treatises of the United States and thus the court does not have jurisdiction 
over the instant Complaint pursuant to '28 U.S.C 1331 or otherwise.  
 

15. Likewise, notwithstanding the above, original jurisdiction cannot be obtained on grounds 
of diversity as (a)Plaintiff does not allege the parties are in fact diverse and (b) Plaintiff does not 
allege an amount in controversy.  28 U.S.C. 1332 
 

16. For all of the above, Plaintiff=s complaint does not allege facts supporting the lawful 
exercise of original jurisdiction by the Court and thus all claims against Defendant are due to be 
dismissed for lack of subject matter jurisdiction.   
 
 
II. THIS ACTION IS DUE TO BE DISMISSED FOR INSUFFICIENT SERVICE OF 

PROCESS 
 
 

17. In addition to all the above grounds for dismissal contained in the preceding paragraphs 
of the instant motion, Plaintiff=s claims are due to be dismissed for insufficient service of process 
pursuant to Rule 12(b)(5) Federal Rules of Civil Procedure.  
 

18. Defendant is an unincorporated gaming operation wholly owned by the Tribe and  
located on tribal reservation lands held in trust by the United States. 
 

19. Rule 4 Federal Rules of Civil Procedure requires that service of a summons and 
complaint on an agency or instrumentality of a foreign state be made upon an officer, a managing 
or general agent, or to any other agent authorized by appointment or by law to receive service of 
process in the United States; or in accordance with an applicable international convention on 
service of judicial documents.  
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20. Plaintiff served the gaming operation, Creek Casino Montgomery, not any individual 
authorized to be served in accordance with the applicable federal law; therefore, Plaintiff=s service 
of process was insufficient.    
 
 
III. THIS ACTION IS DUE TO BE DISMISSED FOR FAILURE TO STATE A CLAIM UPON 

WHICH RELIEF MAY BE GRANTED 
 
 

21. In addition to all the above grounds for dismissal contained in the preceding paragraphs 
of the instant motion, Plaintiff=s claims are also due to be dismissed for failure to state a claim upon 
which relief may be granted pursuant to Rule 12(b)(6) Federal Rules of Civil Procedure.  
 

22. Plaintiff=s Complaint is based solely on the Workers= Compensation Act of Alabama and 
inaccurately states that Defendant is subject to Alabama Workers= Compensation law.  
 
  23. As a sovereign Indian nation, the Poarch Band of Creek Indians is governed by its  
own laws, which include workers’ compensation and employment laws, separate and  
distinct from the laws of the State of Alabama and the United States of America. Santa Clara  
Pueblo v. Martinez, 436 U.S. 49 (1978). The Defendant, an unincorporated gaming operation  
wholly owned by the Tribe, is thus subject to and governed by the laws of the Poarch Band of 
Creek Indians.  Poarch Band of Creek Indians Tribal Code '' 33-1-1 et seq. and ''35-1-1 et  
seq.  
 

24.  As the Poarch Band of Creek Indians and its enterprises, including Defendant, are not 
subject to the workers= compensation laws of the State of Alabama, the relief sought by Plaintiff 
cannot be granted and thus her claim is due to be dismissed. Poarch Band of Creek Indians Tribal 
Code '' 35-1-1 et seq. and Allman v. Creek Casino Wetumpka, 2011 U.S. Dist. LEXIS 65158 (M.D. 
Ala. May 23, 2011).  

 
 
WHEREFORE, premises considered, Defendant respectfully requests that this Honorable 

Court dismiss this action and all claims for relief. 
 
 
 Respectfully submitted on this the 22nd day of June 2012,  
 
    
   /s/ Maria Lynda N. Lyles                     

MARIA LYNDA “Marilyn” N. LYLES 
(LYLEM7817)     

 
 
Of Counsel: 
CARR ALLISON 
6251 Monroe Street, #200 
Daphne, AL 36526          
(251) 626-9340 
mlyles@carrallison.com 
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CERIFICATE OF SERVICE 
 
 I do hereby certify that I have, on this the 22nd day of June 2012, electronically filed the 
foregoing Defendant’s Motion to Dismiss with the clerk of court using the CM/ECF system and 
request the Court to serve the same on the following: 
  
Cathy B. Donohoe, Esq. 
DONOHOE & STAPLETON, LLC 
2781 Zelda Road 
Montgomery, AL 36101 
  
   /s/ Maria Lynda N. Lyles                       

Case 2:12-cv-00455-WKW-CSC   Document 5   Filed 06/22/12   Page 5 of 5


