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Sovereign immunity does not shield a company associated with the Lower Brule Indian tribe from discovery requests in a 
lawsuit over a botched loan purchase deal, though the company may be able to assert sovereign immunity later in the 
case, a Manhattan judge has ruled. 

Supreme Court Justice Eileen Bransten (See Profile) ruled in Seaport Loan Products v. Lower Brule Community 
Development Enterprise, 651492/12, that Lower Brule Community Development Enterprise, a subsidiary of a company 
incorporated as a tribal entity under the Indian Reorganization Act, must respond to discovery requests relevant to 
whether or not it is protected by sovereign immunity in a lawsuit accusing it of failing to make good on an agreement to sell 
a $22.5 million loan. The order was signed on Dec. 14 and entered on Jan. 8. 

Lower Brule Community Development Enterprise, or LBCDE, is a subsidiary of Lower Brule Corporation, which was 
incorporated by the Lower Brule Lakota tribe of South Dakota pursuant to Section 17 of the Indian Reorganization Act, or 
IRA. Section 17 allows tribes to create corporate entities that are, like the tribes themselves, subject to sovereign 
immunity. 

Lower Brule's corporate charter provides that all of its subsidiaries also have sovereign immunity. Nonetheless, Lower 
Brule Community Development Enterprise itself is incorporated in Delaware, not under §17. 

In 2010, the community development enterprise loaned $22.5 million to LBC Western Holdings, a holding company for 
financial services firm Westrock Group Inc. The U.S. Department of the Interior guaranteed 90 percent of the loan and its 
interest. 

In 2011, the community development enterprise began trying to sell the loan. The plaintiffs, Seaport Loan Products and 
Aldwych Capital Partners, allege that in January 2012 they agreed to buy the guaranteed portion of the loan, and that 
community development enterprise agreed to make its best efforts to close the sale within 10 days. 

They allege that the development enterprise failed to follow through on the deal and sold the loan to Great American 
Insurance Group instead. The lawsuit includes claims for breach of contract and unjust enrichment. 

Lower Brule Community Development Enterprise moved to dismiss the suit on the grounds that it is protected by 
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sovereign immunity as a matter of law. The plaintiffs argued that they at least needed to take discovery on the issue of 
whether or not the entity was protected by sovereign immunity. 

Bransten said that LBC's charter, which purports to confer sovereign immunity on the development enterprise, is not 
enough. 

Lower Brule Community Development Enterprise "does not provide, and the court was unable to locate, any authority 
permitting LBC to bestow its status as a Section 17 corporation upon its subsidiaries," she said. "Nor has LBCDE 
established that it may simultaneously incorporate under both Section 17 and under Delaware law." 

The judge added, "LBCDE has not shown that it is entitled to sovereign immunity as a matter of law." 

Instead, she said, the entity will have to show that it enjoys sovereign immunity by proving that it meets the criteria laid out 
in a 1995 Court of Appeals case, In the Matter of Ransom v. St. Regis Mohawk Educ. and Cmty. Fund, 86 N.Y.2d 553, 
558. That case held that a company enjoys sovereign immunity if it is "created by the Indian Nation to further 
governmental objectives, such as providing housing, health and welfare services." 

"Plaintiffs are therefore entitled to limited discovery of facts, the knowledge of which is necessary to undergo a Ransom 
analysis of LBCDE's sovereign immunity, but which are otherwise unavailable to Plaintiffs," the judge said. 

Bransten ordered the community development enterprise to answer a request for "all documents related to the formation, 
structure, ownership, management and governance of LBCDE." 

She also ordered it to answer two document requests pertaining to LCBDE's assets and tax returns. 

However, she ruled that six other document requests were not relevant to the question of sovereign immunity, and that 
LCBDE does not have to answer them. 

She ruled that the plaintiffs must be allowed to depose the enterprise's CEO, Gavin Clarkson, but "only depose Clarkson 
to obtain information that is not otherwise available through the document discovery." 

"Lower Brule Corporation (LBC), which is a corporation formed under Section 17 of the Indian Reorganization Act, is 
entitled to sovereign immunity as a matter of Federal law," Robert Giacovas, a partner at Lazare Potter & Giacovas who 
represents LBCDE, said in an email. "In LBC's Charter, the Department of Interior specifically granted LBC the right to 
form subsidiary corporations (like LBCDE) and the Charter provides that each subsidiary corporation so formed shall also 
be entitled to sovereign immunity." 

Giacovas said he disagreed that the court should apply the factors in Ransom because that case did not deal with §17 of 
the IRA. 

"Nonetheless, we are pleased that the Court severely limited the discovery that plaintiffs were seeking and we are 
confident that, even if the Court does apply Ransom's factors when deciding LBCDE's motion to dismiss, it will find that 
LBCDE is entitled to sovereign immunity," he said. 

Nirav Shah, an associate at Manatt, Phelps & Phillips who represents Seaport Loan Products, declined to comment. 

Gary Fellner, a principal at Porzio, Bromberg & Newman who represents Aldwych Capital Partners, could not be reached 
for comment. 

@|Brendan Pierson can be contacted at bpierson@alm.com. 
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