
UNITES STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF NORTH CAROLINA 

Wilson Division 
 
IN RE:     ) 
      )     Case No.:  12-05563-8-RDD 
 OTERIA Q. MOSES,  ) 
      ) 
   Debtor.  )        Chapter 13 
______________________________) 
      ) 
OTERIA Q. MOSES,   ) 
      ) 
   Plaintiff, ) 
      ) 
  v.    ) 
      ) 
CASHCALL, INC.,   ) Adv. Pro. No.:  _____________ 
      ) 
   Defendant. ) 
______________________________) 
 
 NOW COMES plaintiff herein, by and through counsel, and 

alleges and says as follows: 

INTRODUCTION 

   1. That this is an action brought by an individual 

consumer against defendant seeking a declaration that the loan 

transaction entered into by plaintiff is void as being made in 

violation of the North Carolina Consumer Finance Act and seeking 

damages and statutory penalties for violations of the North 

Carolina Prohibited Acts by Debt Collectors as set forth at N.C. 

Gen. Stat. § 75-50 et seq.  Plaintiff further objects to the 

proof of claim filed on behalf of defendant and that such claim 

should be disallowed under 11 U.S.C. § 502(a).   

JURISDICTION 
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   2. That jurisdiction of the United States Bankruptcy 

Court over this matter is provided by 28 U.S.C. §§ 151, 157 and 

1334 as amended. 

   3. That plaintiff’s request for declaratory judgment and 

objection to proof of claim are core proceedings and as to 

plaintiff’s claims for relief under North Carolina’s debt 

collection statutes, such claims are non-core proceedings.  

Plaintiff consents to the entry of any final order as to any 

non-core claim for relief. 

PARTIES 

   4. That plaintiff is an individual residing in Wayne 

County, North Carolina, and filed a petition in bankruptcy under 

chapter 13 on August 1, 2012.   

   5. That defendant Cashcall, Inc. is, upon information and 

belief, a foreign corporation duly organized and existing under 

the laws of the State of California and is authorized to do 

business in the State of North Carolina.  Defendant may be 

served with process by directing such to its registered agent 

National Registered Agents, Inc. at 120 Penmarc Drive, Ste. 118, 

Raleigh, North Carolina  27603. 

FACTUAL ALLEGATIONS 

   1. That during May, 2012, plaintiff Oteria Q. Moses was 

experiencing financial difficulties.   
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   2. That in an effort to alleviate her financial 

difficulties, Ms. Moses turned to one of the companies she saw 

advertising on television promising “fast cash” and “flexible” 

payment options. 

   3. That Ms. Moses turned to Western Sky Financial, LLC 

and provided her personal information to Western Sky Financial, 

LLC including her place of residence, that is, North Carolina.1 

   4. That, upon information and belief, Ms. Moses obtained 

a loan of $1,500.00 but $500.00 was retained by the lender2 and 

was not disbursed to Ms. Moses.  Ms. Moses would then be 

obligated to make payments on the loan at the rate of one 

payment of $136.58 and regular payments of $198.19 and the total 

interest charged was approximately 135%. 

   5. That prior to Ms. Moses making her first payment, Ms. 

Moses received a brochure from defendant Cashcall, Inc. stating 

that it had been assigned Ms. Moses’ loan for servicing. 

   6. That, upon information and belief, Ms. Moses did not 

make her first payment as required under the alleged terms of 

the obligation. 

                                                 
1  It should be noted that Western Sky Financial, LLC accepts applications 
from all states except California (where Cashcall, Inc. is incorporated), 
South Dakota (where Western Sky Financial, LLC is incorporated), Maryland 
(which has issued a cease and desist order) and West Virginia (likewise 
litigating against Western Sky Financial, LLC) as set forth under its “Terms 
of Use” on its website (last accessed August 16, 2012). 
2  By retaining some funds from the loan, this would be calculated as a pre-
paid finance charge under the Truth-in-Lending Act (“TILA”). 
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   7. That within a few days after her payment was due3, Ms. 

Moses starting receiving telephone calls and other demands for 

payment from Cashcall, Inc. on this alleged obligation. 

   8. That as result of the telephone calls and duns, Ms. 

Moses was extremely anxious, stressed and worried that she could 

get in serious trouble because she did not have sufficient funds 

in her account so that Cashcall, Inc. could draft the funds.   

   9. That the actions by Cashcall, Inc. were the direct and 

proximate cause of the Ms. Moses’ emotional distress. 

 10. That Cashcall, Inc. as the servicer or assignee of the 

loan obligation that is the subject of this adversary proceeding 

knew or should have known that the loan obligation was void and 

not enforceable in North Carolina yet continued to attempt to 

collect on such loan from Ms. Moses. 

FIRST CLAIM FOR RELIEF 
Demand for Declaratory Judgment 

 
 11. That the allegations as alleged in paragraphs 1 

through 10 are re-alleged and incorporated by reference as if 

set forth fully herein. 

 12. That an actual controversy exists between plaintiff 

and defendant as to whether defendant has any enforceable rights 

with regard to the alleged account that is the subject of this 

                                                 
3  Ms. Moses was supposed to have sufficient funds in her checking account so 
that Cashcall, LLC could draft the appropriate amount directly from her 
account.  Unfortunately, due to her financial difficulties, such funds were 
unavailable. 
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action and as set forth in the proof of claim (Claim #3) filed 

by Cashcall, Inc. in this case. 

 13. That, upon information and belief, if this Court does 

not adjudicate the controversy in this case, defendant may 

undertake other collection activities including but not limited 

to selling plaintiff’s alleged account to other purchasers; 

continuing to dun plaintiff if plaintiff’s bankruptcy case is 

unsuccessful while avoiding judicial resolution of the 

underlying controversy. 

 14. That such controversy may be resolved through an 

action for a declaratory judgment as authorized under 28 U.S.C. 

§ 22014 and plaintiff seeks a declaration that defendant’s 

alleged loan obligation is void and unenforceable in law or 

equity as set forth below. 

 15. That the activities of Cashcall, Inc. in originating, 

acquiring, servicing or purchasing a payday loan or other short 

term loan is subject to the North Carolina Consumer Finance Act 

(NCCFA) as set forth at N.C. Gen. Stat. § 53-164 et seq (2012). 

 16. That the North Carolina Consumer Finance Act states 

that: 

 No person shall engage in the business of lending in 
 amounts of ten thousand dollars ($10,000.00) or less and 

                                                 
4  A bankruptcy court has authority to enter declaratory relief under 28 
U.S.C. 2201 in that it is a “court of the United States.  See Collier on 
Bankruptcy, ¶ 3.09[3] (16th ed. 2012); Sears, Roebuck & Co. v. O'Brien, 178 
F.3d 962 (8th Cir. 1999) ;  Korhumel, Inc. v. Korhumel Indus., Inc. (In re 
Korhumel, Inc.), 103 B.R. 917 (N.D. Ill. 1989). 
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 contract for, exact, receive directly or indirectly, on in 
 consideration with any such loan, any charges whether for 
 interest, compensation, consideration, or expense, or any 
 other purpose whatsoever, which in the aggregate are 
 greater than permitted by Chapter 24 of the General 
 Statutes, except as provided in and authorized by this 
 Article, and without first having obtained a license from 
 the Commissioner.  The word “lending” as used in this 
 section, shall include, but not be limited to, endorsing or 
 otherwise securing loans or contracts for the repayment of 
 loans. 
 
N.C. Gen. Stat. § 53-166(a)(2012). 

 17. That with respect to the NC CFA, the word “person” is 

defined as “any person, firm, partnership, association or 

corporation[]” and that defendant herein is a person within the 

meaning of N.C. Gen. Stat. § 53-165(j)(2012). 

 18. That the maximum interest rate allowed under the North 

Carolina usury law as set forth at N.C. Gen. Stat. § 24-1.1 on 

contract loans of $25,000.00 or less is 16% per annum. 

 19. That persons who obtain a Consumer Finance Act license 

from the North Carolina Commissioner of Banks are allowed to 

make loans with higher interest rates than allowed under North 

Carolina’s usury statute.  For example, the CFA allows a 

licensee to make a consumer loan of $3,000.00 or less at a rate 

not exceeding 36% per annum on the first $600.00 and 15% per 

annum on any balance in excess of that amount.  N.C. Gen. Stat. 

§ 53-173(a)(2012). 

 20. That the CFA also allows licensees to make consumer 

loans of $10,000.00 or less at rates not exceeding 30% per annum 
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of the unpaid principal balance not exceeding $1,000.00 and 18% 

for the rest of the principal, if the loan is not exceeding 

$7,500.00.  N.C. Gen. Stat. § 53-176(a)(2012). 

 21. That pursuant to N.C. Gen. Stat. § 53-166(d), “any 

contract of loan [. . . ]” made in or collected in “violation of 

any provision of this Article [. . .] is void[]” (emphasis 

added) and the alleged loan to Ms. Moses is void as a matter of 

law. 

 22. That defendant Cashcall, Inc.’s status as subsequent 

purchaser, assignee, or servicer does not affect the status of 

the loan as it was void from its inception. 

 23. That plaintiff herein seeks a declaration under 28 

U.S.C. § 2201 et. seq. that such alleged “contract of loan” is 

void and that such “contract of loan” was made in violation of 

the North Carolina Consumer Finance Act and that any attempts to 

collect on this debt also violate the North Carolina Consumer 

Finance Act and North Carolina’s Prohibited Acts by Debt 

Collector as set forth under Article Two of Chapter 75 of the 

North Carolina General Statutes. 

 24. That plaintiff herein further objects to the allowance 

of such proof of claim as provided under 11 U.S.C. § 502(a) and 

Rule 3007 of the Federal Rules of Bankruptcy Procedure because 

such “contract of loan” is void and of no legal validity. 

SECOND CLAIM FOR RELIEF 
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Violation of North Carolina’s Prohibited  
Acts by Debt Collectors 

 
 25. That the allegations as set forth in paragraphs 1 

through 24 are realleged and incorporated by reference as if set 

forth fully herein. 

 26. That plaintiff herein is a “consumer” within the 

meaning of N.C. Gen. Stat. § 75-50(1)(2012). 

 27. That defendant is a “debt collector” within the 

meaning of N.C. Gen. Stat. § 75-50(3)(2012). 

 28. That defendant was seeking to collect on an alleged 

obligation within the meaning of N.C. Gen. Stat. § 75-

50(2)(2012). 

 29. That defendant’s actions are in and affecting commerce 

within the State of North Carolina in that, upon information and 

belief, Western Sky Finance, LLC as defendant’s alleged 

predecessor in interest actively solicits loans from consumers 

in North Carolina and/or that Cashcall, Inc. actively solicits 

loans, purchases loans or services loans or otherwise acquires 

loans from consumers in North Carolina. 

 30. That defendant has willfully engaged in multiple and 

repeated violations of N.C. Gen. Stat. § 75-51 by threatening to 

draft funds from debtor’s account on a loan obligation that was 

illegal as defined under the North Carolina Consumer Finance Act 
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and making telephone calls and threatening to take other actions 

to collect a debt that was not permitted under law. 

 31. That defendant has willfully engaged in multiple and 

repeated violations of N.C. Gen. Stat. 75-54 by deceptively 

representing through telephone calls to Ms. Moses that the 

alleged debt owing was a valid debt when such “contract for 

loan” was made in violation of the North Carolina Consumer 

Finance Act and void ab initio. 

 32. That defendant has willfully engaged in other and 

further violations of the North Carolina Prohibited Acts by Debt 

Collector as may be shown through discovery and proved at trial. 

 33. That as a direct and proximate result of such 

violations of the North Carolina Prohibited Acts by Debt 

Collector, plaintiff has suffered emotional distress and anxiety 

as a result of defendant’s attempt to collect on a void 

“contract for loan.” 

 34. That defendant’s acts are also unfair and deceptive in 

violation of N.C. Gen. Stat. § 75-1.1 in that such actions 

offend established public policy  

 35. That plaintiff is entitled to recover her actual 

damages and statutory penalties in an amount of not less than 

$500.00 nor more than $4,000.00 per violation as authorized 

under N.C. Gen. Stat. § 75-56(b). 
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 36. That plaintiff is entitled to recover her attorney’s 

fees and costs as authorized under N.C. Gen. Stat. § 75-16.1. 

 WHEREFORE, plaintiff prays this Court for the following 

relief: 

   1. For a declaration that the “contract for loan” that is 

the subject of this action is void ab initio as such was made in 

violation of the North Carolina Consumer Finance Act;  

   2. That this Court sustain plaintiff’s Objection to Proof 

of Claim (Claim #3) and disallow such claim;  

   3. That plaintiff have and recover from defendant her 

actual damages in an amount to be proved at trial; 

   4. That plaintiff have and recover from defendant 

statutory damages in an amount of not less than $500.00 nor more 

than $4,000.00 per violation as authorized under N.C. Gen. Stat. 

§ 75-56; 

   5. That plaintiff have and recover a reasonable 

attorney’s fee as authorized under N.C. Gen. Stat. § 75-16.1;  

   6. That the costs of this action be taxed to defendant; 

and 

   7. For such other and further relief as this Court deems 

just and proper. 
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 This the 17th day of August, 2012. 
 
      ADRIAN M. LAPAS, P.A. 
 
 
 
 
      By: __s/ Adrian M. Lapas_____ 
       Adrian M. Lapas 
       Attorney for Plaintiff 
       Post Office Box 46 
       Goldsboro, NC  27533 
       Telephone:  (919) 735-0098 
       Facsimile:  (919) 735-0568 
       N.C. State Bar No.:  20022 
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