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Plaintiffs-Appellees Jim and Kay Maxwell, individually and as guardians of 

Trever Bruce and Kelten Bruce, and the Executor of Kristin Maxwell-Bruce’s 

Estate (“Plaintiffs” or the “Maxwells”), hereby oppose the Petition (“Pet.”) for 

rehearing and rehearing en banc filed by Defendants-Appellants Bradley Avi and 

Jeremy Felber (collectively “Defendants”). 

INTRODUCTION 

The Maxwells brought this suit alleging that Defendants Avi and Felber 

contributed to the death of Kristin Maxwell-Bruce by providing grossly negligent 

paramedic care.  Defendants were employees of the Viejas Tribe when they 

responded to Kristin’s 911 call at the Maxwell house, which is not located on tribal 

lands.  Defendants were sued in their individual capacities for their grossly 

negligent acts.  No recovery was sought from the Tribe through Defendants.   

The Court’s unanimous opinion applied established principles to hold that 

sovereign immunity did not bar this suit.  To determine whether “the tribe was the 

‘real, substantial party in interest’” and “whether ‘the judgment sought would 

expend itself on the public treasury’” or the individuals, the Court employed a 

remedy-focused analysis.  (Slip.Op. 11200-01.)  It concluded that the Defendants 

were “low-ranking” individual tribal employees who were sued in their individual 

capacity, and that immunity would not apply to such situations where a “plaintiff 
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seeks money damages ‘not from the state treasury but from the officer[s] 

personally.’” (Slip.Op. 11200 (citing Alden v. Maine, 527 U.S. 706, 757 (1999)).   

Defendants and the numerous tribes that filed Amicus Curiae urge the Court 

to jettison a remedy-focused analysis, and instead ask the Court to eliminate any 

possibility that a tribal employee could be even potentially exposed to a lawsuit.   

They argue immunity should extend to all tribal employees under all 

circumstances – regardless of whether they are low-ranking employees or high-

level officials, regardless of whether they are sued in their individual or 

representative capacity, and regardless of whether the plaintiffs seek damages from 

the employees personally or the tribe.   

In making their case, Defendants and amici largely fail to address the 

Court’s cases and rationale.  Instead, they pluck isolated, out-of-context language 

from cases whose results (a finding of immunity on the particular facts) they do 

agree with and substitute that for analysis as to the applicability of immunity here. 

The Court’s sovereign immunity analysis was grounded in established law 

and reflects a reasoned, rational basis for when to apply tribal sovereign immunity 

to employees – and when not to do so.  The Maxwells respectfully ask the Court to 

deny the Petition. 

Case: 10-56671     11/28/2012          ID: 8418815     DktEntry: 43     Page: 7 of 26



 3

DISCUSSION 

I. The Court’s Opinion Is Based on Settled Sovereign Immunity Principles 

Defendants claim that the Court’s Opinion is unprecedented and states “for 

the first time, that sovereign immunity does not bar state-law tort claims against 

tribal employees acting within the scope of their authority, so long as plaintiff 

names the employees in their ‘individual’ capacity and seeks damages from them 

personally.”  (Pet. 1.)  To the contrary, the Opinion applied longstanding principles 

of sovereign immunity.  As the Court stated: 

Tribal sovereign immunity derives from the same common law 
immunity principles that shape state and federal sovereign immunity.  
See Santa Clara Pueblo v. Martinez, 436 U.S. 49, 58 (1978); Cook [v. 
AVI Casino Enterprises, Inc.], 548 F.3d at 727.  Normally, a suit like 
this one – brought against individual officers in their individual 
capacities – does not implicate sovereign immunity.  See Miranda B. 
v. Kitzhaber, 328 F.3d 1181, 1190 (9th Cir. 2003).  The plaintiff seeks 
money damages “not from the state treasury but from the officer[s] 
personally.”  Alden v. Maine, 527 U.S. 706, 757 (1999).  Due to “the 
essential nature and effect” of the relief sought, the sovereign is not 
“the real, substantial party in interest.”  Ford Motor Co. v. Dep’t of 
Treasury of Ind., 323 U.S. 459, 464 (1945). 

(Slip.Op. 11200).  

After lengthy analysis, including discussion of Hardin v. White Mountain 

Apache Tribe, 779 F.2d 476 (9th Cir. 1985), one of the principal cases Defendants 

rely on in their Petition, the Court concluded that prior “tribal sovereign immunity 

cases do not question the general rule that individual officers are liable when sued 

in their individual capacities.”  (Slip.Op. 11203.)  Accordingly, the Court saw “no 
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reason to give tribal officers broader sovereign immunity protections than state or 

federal officers given that tribal sovereign immunity is coextensive with other 

common law immunity principles.”  (Id.)   

Defendants argue that Hardin means that “regardless of the form of the 

plaintiff’s pleading – the individual defendants were immune because they were 

‘acting within the scope of their delegated authority.’”  (Pet. 8.)  This is incorrect.  

As the Court explained, “Hardin did not mention the ‘remedy sought’ principle 

when it granted sovereign immunity, but it did not need to do so.  Hardin was in 

reality an official capacity suit.”  (Slip.Op. 11202).   Hardin did not identify the 

officials who were sued or the exact nature of the claims against them, “[b]ut the 

use of the word ‘officials’ suggests the plaintiff had sued high-ranking tribal 

council members for voting to eject him.  Holding the defendants liable for their 

legislative functions would therefore have attacked ‘the very core of tribal 

sovereignty.’”  (Id.)  The Court’s Opinion is consistent with its holding twenty 

years ago that Hardin involved “claims [that] were asserted against tribal officials 

for actions clearly tied to their roles in the internal governance of the tribe.”  Stock 

West Corp. v. Taylor, 942 F.2d 655, 665 (9th Cir. 1991), on reh’g, 964 F.2d 912 

(9th Cir. 1992).   

Defendants assert they were taken by surprise by the Court’s questions 

regarding sovereign immunity’s application in individual capacity cases, and claim 
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“a panel rehearing is required to afford the opportunity to brief that critical issue.”  

(Pet. 4.)  The issue was not a surprise and it was briefed.  In their answering brief, 

Defendants argued:  “The Maxwells cannot circumvent the application of tribal 

immunity by simply alleging (with no factual basis) that Avi and Felber were 

somehow acting in their “individual” or “personal” capacity.  …  [T]ribal 

immunity extends to officials who are sued in their individual capacity.”  

(Defendants’ Answering Brief, 19 (citing Hardin)).  Thus, the precise issue the 

Court decided was briefed and argued.   

Defendants claim that the Court’s statement of the general rule that 

sovereign immunity does not bar suit against individual employees where “[t]he 

plaintiff seeks money damages ‘not from the state treasury but from the officer[s] 

personally[,]’” (Slip.Op. 11200 (citing Alden, 527 U.S. at 757), does not apply 

here, because Alden “approved of claims against state employees when the 

plaintiffs sought only prospective relief to stop violations of federal law under the 

Ex Parte Young doctrine or monetary relief under the Civil Rights Act of 1871 (42 

U.S.C. § 1983).”  (Pet. 7 n.1.) 

Defendants are incorrect.  Neither Alden nor any other cases cited by the 

Court stand for this proposition.  In Alden, the plaintiffs sought compensatory 

damages and liquidated damages.  Moreover, another case relied on by the Court, 

Native Am. Distrib. Co. v. Seneca-Cayuga Tobacco Co., 546 F.3d 1288 (10th Cir. 
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2008) (which also cites Alden) makes no such distinction.  The plaintiffs there 

sought damages for breach of contract, “market manipulation and other illegal 

competitive practices[.]”  Id.at 1291.   In Ford Motor Co. v. Dept. of Treasury, 323 

U.S. 459 (1945), another case cited by the Court, Ford sought a state tax refund 

and thus similarly was not limiting its request for relief. 

Remedy-focused analysis has a long history in sovereign immunity 

jurisprudence.  See Rochester Methodist Hosp. v. Travelers Ins. Co., 728 F.2d 

1006, 1012-13 (8th Cir. 1984) (citing numerous Supreme Court cases that 

employed remedy-focused analysis in assessing sovereign immunity, including 

Larson v. Domestic & Foreign Commerce Corp., 337 U.S. 682, 686 (1949); Sloan 

Shipyards Corp. v. U.S. Shipping Board Emergency Fleet Corp., 258 U.S. 549, 567 

(1922); Keifer & Keifer v. Reconstruction Finance Corp., 306 U.S. 381, 388 

(1939) (“[T]he government does not become the conduit of its immunity in suits 

against its agents or instrumentalities merely because they do its work”); Pennhurst 

State School & Hosp. v. Halderman, 465 U.S. 89, 107 (1984) (“the general 

criterion for determining when a suit is in fact against the sovereign is the effect of 

the relief sought”)). 

Rochester Methodist also supports the Court’s determination that voluntary 

indemnification by the Tribe does not cloak the individual Defendants with 

immunity, citing Foster v. Day & Zimmermann, Inc., 502 F.2d 867, 875 (8th Cir. 
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1974) (“[c]ontractual indemnification by the government cannot artificially create 

sovereign immunity”) and Tribe, American Constitutional Law 132-33 n. 22 

(1978) (a “state should not be able to turn a purely intramural arrangement with its 

officers [for indemnity] into an extension of sovereign immunity).  See 728 F.2d at 

1012-14. 

II. The Court’s Decision Is Consistent with Ninth Circuit Precedent 

Defendants argue that the Court’s Opinion is inconsistent with Ninth Circuit 

precedent.  Yet, their argument is based on string-citing cases that resulted in 

different outcomes.  A different outcome says little about the legal principles at 

issue unless the circumstances were the same in those cases and this one.  They 

were not. 

Defendants cite Cook v. AVI Casino Enterprises, Inc., 548 F.3d 718 (9th Cir. 

2008).  However, as the Court noted its Opinion, the defendants in Cook were sued 

“in their official capacities in order to establish vicarious liability for the tribe.”  

(Slip.Op. 11201).  That is not this case.    

In Imperial Granite Co. v. Pala Band of Mission Indians, 940 F.2d 1269 

(9th Cir. 1991), the plaintiff sued a tribe, “certain of its officers, and all members 

of the tribe” in a case involving denial of access to tribal land.  940 F.2d at 1269.  

“The complaint alleg[ed] no individual actions by any of the tribal officials named 

as defendants.”  Id. at 1271.  The Court merely stated the general rule regarding 
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extension of sovereign immunity to tribal officials.  Nothing in Imperial Granite 

supports Defendants’ position that they are entitled to sovereign immunity here. 

Similarly, in Linneen v. Gila River Indian Community, 276 F.3d 492 (9th 

Cir. 2002), plaintiffs sued a tribe, and its governor and a tribal ranger, for 

misconduct by the ranger “during his official duties” on tribal land. Id. at 492.  

This Court concluded that the suit against the tribal officers “in their official 

capacities is a suit against the tribe.”  Id.  This is consistent with the Court’s 

remedy-focused analysis.1  

In Snow v. Quinault, 709 F.2d 1319 (9th Cir. 1983), the Court recited the 

rule that immunity extends to “tribal officials acting in their representative capacity 

and within the scope of their authority.”  To paraphrase the Court’s opinion here, 

the tribal officer in Snow was immunized not because the suit arose out of actions 

she took in her official capacity, but because the suit was brought against her 

because of her official capacity.  (See Slip.Op. 11201 (citing Native Am. Distrib. 

Co., 546 F.3d at 1296)).  Snow is consistent with a remedy-focused analysis. 

U.S. v. Oregon, 657 F.2d 1009, 1012-13 (9th Cir. 1981), affirmed a 

preliminary injunction against an Indian Tribe and rejected a sovereign immunity 

claim.  No individuals were parties to the appeal.  In a footnote to its discussion of 
                                           

1 Claims against the ranger “in his individual capacity” were dismissed by 
the district court because the plaintiffs failed to exhaust tribal remedies, not 
because of sovereign immunity.  Id. at 491.  That issue was not appealed. 
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sovereign immunity, the Court recited the general rule, adding that “individual 

tribal members, however, enjoy no such immunity.”  Id. at 1013 at n.8.   

Defendants’ reliance on Davis v. Littell, 398 F.2d 83 (9th Cir. 1968), is 

misplaced.  As this Court explained in Stock West Corp.: 

In Davis v. Littell…, a tribe’s general counsel was immunized from 
suit for purportedly slanderous remarks made to the tribal council 
concerning the abilities of counsel’s assistant. ….  The counsel was 
advising the tribal council, which was his job, about the merits (or 
lack thereof) of a council hiree and subordinate, which was also his 
business.  ….  Without immunity, the counsel would have been 
hindered in performing his functions for the tribal government. 

942 F.2d at 664.  There is nothing inconsistent with the Court’s analysis here.   

Defendants rely on the unpublished decision in Murgia v. Reed, 338 Fed. 

Appx. 614 (9th Cir. 2009), for the proposition that the Ninth Circuit has “rejected 

the test adopted here.”  (Pet. 8 (emphasis in original)).  That two-page 

memorandum decision does not support Defendants’ statement.  Murgia merely 

states that “the fact that a tribal officer is sued in his individual capacity does not, 

without more, establish that he lacks the protection of tribal sovereign immunity.”  

Id. at 616.  Defendants’ argument that Murgia rejects the principles laid down by 

the Supreme Court and Ninth Circuit in the cases cited by this Court finds no 

support in this unpublished decision.  (See also Slip.Op. 11200 (citing Santa Clara 

Pueblo v. Martinez, 436 U.S. 49, 58 (1978) (“tribal sovereign immunity derives 

from the same common law immunity principles that shape state and federal 
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sovereign immunity”), Alden v. Maine, 527 U.S. 706, 757 (1999) (no sovereign 

immunity bar where “plaintiff seeks money damages ‘not from the state treasury 

but from the officer[s] personally”); Miranda B. v. Kitzhaber, 328 F.3d 1181, 1190 

(9th Cir. 2003) (“[n]ormally, a suit like this one – brought against individual 

officers in their individual capacities – does not implicate sovereign immunity”). 

In a November 19, 2012, letter to the Court, Defendants cite Miller v. 

Wright, No. 11-35850, __ F.3d __, 2012 WL 5477103 (9th Cir. Nov. 13, 2012).  

Miller was an anti-trust lawsuit seeking to invalidate a tribe’s cigarette tax.  The 

Court affirmed immunity of the tribe, and its chairman and tax enforcement 

officer.  It reasoned that the lawsuit against the tribal officials was really “a suit 

against the tribe....”  Id. at *16.  In other words, as this Court stated in its opinion, 

“the tribe was the ‘real, substantial party in interest.’”  (Slip.Op. 11201.)  Thus, 

Miller – which cited to this Court’s Opinion in Maxwell without any disagreement 

– is consistent with a remedy-focused analysis. 

III. Defendants’ Non-Ninth Circuit Cases Do Not Support Rehearing 

Defendants argue that this Court’s decision conflicts with precedent from 

other jurisdictions.  None of these cases support Defendants’ Petition.   

 Burrell v. Armijo, 603 F.3d 825 (10th Cir. 2010), is rooted in the type of 

remedy-focused analysis the Court undertook here.  In support of the language that 

Defendants cite in their Petition – that immunity “hinges on the breadth of official 
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power the official enjoys” – the Tenth Circuit cited Larson v. Domestic & Foreign 

Commerce Corp., 337 U.S. 682, 687 (1949).  In Larson, the Supreme Court 

discussed whether sovereign immunity extended to a government official, stating: 

[I]t has long been established that the crucial question is whether the 
relief sought in a suit nominally addressed to the officer is relief 
against the sovereign.  In a suit against the officer to recover damages 
for the agent’s personal actions, that question is easily answered.  The 
judgment sought will not require action by the sovereign or disturb the 
sovereign’s property.  There is, therefore, no jurisdictional difficulty. 

337 U.S. at 687 (emphasis added).  The Supreme Court was applying the same 

remedy-focused analysis the Court applied here.  Defendants fail to explain why 

the Court’s analysis in Burrell is inconsistent with the Court’s ruling here, or why, 

if “the immunity question ‘hinges on the breadth of official power the official 

enjoys[,]’” Defendants would be entitled to immunity under Burrell. 

Chayoon v. Chao, 355 F.3d 141 (2nd Cir. 2004), involved claimed violations 

of the Federal Medical Leave Act, where it appears the tribe was the real party in 

interest.  The Court simply stated the rule that a plaintiff cannot “circumvent tribal 

immunity by merely naming officers or employees of the Tribe[.]”  Id. at 143.   

In Bassett v. Mashantucket Pequot Museum and Research Center Inc., 221 

F. Supp. 2d 271, 280 (D. Conn. 2002), the plaintiff sued individual directors of a 

tribal museum and research center.  In discussing whether immunity reached the 

directors, the court cited Hardin and noted that “tribal immunity extends to ... all 

tribal employees acting within their representative capacity and within the scope of 
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their official authority.”  Id. at 278 (emphasis added; quotations omitted).  In 

holding that tribal immunity applied to the directors, the court determined that, as 

this Court noted with regard to Hardin, the case “was in reality an official capacity 

suit.”  (See Slip.Op. 11202.)  The Bassett court also explained that “[t]here is no 

basis for distinguishing between actions of ‘officials’ or ‘employees’ unless the 

consequence of the ‘official’s’ conduct is different in legal effect from the 

consequences of the conduct of a ‘mere’ employee.”  Id. at 277.  Thus, the “legal 

effect” and consequence analysis there is consistent with the remedy-focused 

analysis here. 

In Romanella v. Hayward, 933 F. Supp. 163, 167 (D. Conn. 1996), the court 

noted that the plaintiff alleged claims against the officials “in their individual 

capacities” for the first time at oral argument, and the individual capacity claims 

were not supported by allegations of complaint.  933 F. Supp. at 167-68.   

In Frazier v. Turning Stone Casino, 254 F. Supp. 2d 295 (N.D.N.Y. 2003), 

the court relied on and followed Bassett, finding that sovereign immunity applied 

where, “throughout their amended complaint, Plaintiffs assert that these [tribal 

official] Defendants were acting on behalf of the Oneida Nation and the Casino.”  

254 F. Supp. 2d at 310.  

In Trudgeon v. Fantasy Springs Casino, 71 Cal. App. 4th 632, 643 (1999), 

the plaintiff “named as defendants 50 ‘Does,’ and alleged generally that each 
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fictitious defendant was negligently responsible in some manner….”  Id. at 643.  

The tribe in Trudgeon thus was the real, substantial party in interest. 

In Filer v. Tohono O’Odham Nation Gaming Enterprise, 129 P.3d 78, 85 

(Ariz. Ct. App. 2006), the plaintiff also sued various “Doe” defendants.  The court 

noted that there was no indication that these “Does” were not “acting in their 

official capacity.”  Id. at 85-86. 

In sum, although the various cases cited by Defendants may have arrived at 

a different outcome, the analysis is consistent with the Court’s remedy-focused 

analysis.  (See Slip.Op. 11199 (Defendants “do not enjoy tribal sovereign 

immunity because a remedy would operate against them, not the tribe.”) (citing 

Shermoen v. U.S., 982 F.2d 1312 (9th Cir. 1992)).  

IV. The Record Does Not Support the “Parade of Horribles” Argument   

Defendants argue that the Court’s decision will have a “disastrous impact” 

on the tribes’ ability to provide police, fire and medical services on and off their 

reservations.  (Pet. 2).  Defendants provide no support for this argument, and there 

is none in the record.  Indeed, one month after the Court’s decision, it was widely 

reported – including in press releases issued by Viejas – that Viejas and the 

Heartland Fire Training Authority announced that they had entered into a Joint 
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Powers Agreement (JPA) – one of the first JPAs involving a California Native 

American tribe.2 

Amicus Curiae argue that the Court’s opinion “threatens” the tribes’ future 

participation in the various mutual aid agreements.  The Panel Opinion already 

held that these mutual aid agreements did not waive the tribe’s immunity.  

(Slip.Op. 11198-99).  There is no support for the notion that the Court’s Opinion in 

this case will have any impact on tribes’ future participation in these agreements.   

V. The Opinion Correctly States the Scope of Tribal Immunity 

Defendants claim that the panel was “simply incorrect” when it stated that 

“tribal sovereign immunity is coextensive with other common law immunity 

principles” and that tribal employees should not have “broader sovereign immunity 

protections than state or federal officers.”  (Pet. 14.)  Defendants cite Three 

Affiliated Tribes v. World Engineering, 476 U.S. 877 (1986), and Kiowa Tribe of 

Oklahoma v. Manufacturing Technologies, Inc., 523 U.S. 751 (1998), for the 

proposition that the “United States Supreme Court has repeatedly recognized the 

unique history and federal policies supporting tribal immunity.”  (Pet. 14.) 

                                           
2 E.g., http://www.businesswire.com/news/home/20121011006532 /en/ 

Viejas-Band-Kumeyaay-Indians-Enters-Joint-Powers; http://finance.yahoo.com 
/news/viejas-band-kumeyaay-indians-enters-061300317.html; 
http://alpinechamber.com/archives/ViejasJAP.pdf. 
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Even assuming tribal sovereign immunity finds support in “unique history 

and federal policies,” that does not support Defendants’ argument that such 

immunity is not “coextensive with other common law immunity principles.”  

Defendants add a partial quote from Three Affiliated Tribes (quoting the statement 

“tribal immunity is not congruent with state and federal immunity”) to suggest that 

the Supreme Court disagrees with the Panel’s statement that “tribal sovereign 

immunity is “coextensive with other common law immunity principles.”  

Defendants are wrong, and their fragmentary quote is misleading. 

In Three Affiliated Tribes, the Supreme Court was not addressing whether 

tribal immunity was coextensive with state and federal immunity.  It was 

addressing a North Dakota state law that was “designed as a unilateral assumption 

of jurisdiction over Indian country, which was intended to provide a means of 

enforcing contracts between Indians and non-Indians and a tribunal for trying tort 

actions, family law matters, and ‘many [other] types of actions too numerous to 

mention.’”  476 U.S. at 888.  The Supreme Court stated that while the “State’s 

interest in requiring that all its citizens bear equally the burdens and the benefits of 

access to the courts is readily understandable ... , federal interests exist which 

override this state interest.”  Id. 

In that context, the Court stated, “because of the peculiar ‘quasi-sovereign’ 

status of the Indian tribes, the Tribe’s immunity is not congruent with that which 
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the Federal Government, or the States, enjoy.  [Citations.]  And this aspect of tribal 

sovereignty, like all others, is subject to plenary federal control and definition.”  

Thus, the Court was recognizing the plenary federal power to limit tribal sovereign 

immunity.  There is nothing in Three Affiliated Tribes that supports Defendants’ 

argument that low-ranking tribal officers are entitled to broader sovereign 

immunity protections than state or federal officers.  

Kiowa also does not support Defendants’ argument.  Indeed, Kiowa strongly 

questions “the wisdom of perpetuating” tribal sovereign immunity.  523 U.S. at 

758.  The Supreme Court noted, the doctrine of tribal immunity “developed almost 

by accident.” 523 U.S. at 756 (citing Turner v. U.S., 248 U.S. 354 (1919)).  As 

Justice Kennedy wrote for the Court: 

At one time, the doctrine of tribal immunity from suit might have 
been thought necessary to protect nascent tribal governments from 
encroachments by States.  In our interdependent and mobile society, 
however, tribal immunity extends beyond what is needed to safeguard 
tribal self-governance.  This is evident when tribes take part in the 
Nation’s commerce.  ...  In this economic context, immunity can harm 
those who are unaware that they are dealing with a tribe, who do not 
know of tribal immunity, or who have no choice in the matter, as in 
the case of tort victims. 

523 U.S. at 758 (citations omitted). 

VI. The Tribal “Resources” Argument Is a Fallacy 

Defendants cite Santa Clara Pueblo v. Martinez, 436 U.S. 49 (1978), to 

suggest that the Viejas tribe has “limited resources” and the “cost of a private right 
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of action [will be] particularly burdensome” for Defendant’s employer.  The Kiowa 

Court’s observation twenty years after Santa Clara is more apt; “[in] our 

interdependent and mobile society, however, tribal immunity extends beyond what 

is needed to safeguard tribal self-governance.”  523 U.S. at 758.  

In any case, Viejas tribe’s “resources” are irrelevant.  Defendants were sued 

in their personal capacities.  Even assuming Viejas “might have indemnified” 

Defendants, its “unilateral decision to insure [Defendants] against liability does not 

make [them] immune from that liability.”  (Slip.Op. 11203 (citing Demery v. 

Kupperman, 735 F.2d 1139, 1148 (9th Cir. 1984)). 

Amicus Suquamish devotes its entire brief to the proposition that Defendants 

here are entitled to immunity because “the reality is” that tribes indemnity their 

employees (Suquamish Brief at 5), but dismisses contrary cases like Demery as 

“merely stand[ing] for the unremarkable proposition that an individual who is not 

entitled to sovereign immunity in the first place does not become entitled to 

sovereign immunity just because a state might indemnify the individual.”  (Id. at 

10.)  But, of course, that is the whole point of Demery –  a voluntary choice to 

indemnify employees cannot create immunity. 

VII. Plaintiffs Amended to Name the Individual Defendants Once They 
Learned Their Identities 

Defendants state that only after the Viejas tribe’s motion to dismiss “did the 

Maxwells amend their complaint to name the tribal paramedics.”  (Pet. 3).  Thus, 
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Defendants suggest Plaintiffs sought to add the individual defendants to evade 

immunity.  That is false.  It was Plaintiffs’ discovery of Defendants’ identity that 

prompted them to seek leave to amend, not dismissal of Viejas. 

Plaintiffs filed their complaint in December 2007.  (ER 312).  Viejas filed its 

motion to dismiss in January 2008.  (ER 338.)  The District Court granted Viejas’s 

motion to dismiss in June 2008.  (ER 56-58).  On September 5, 2008, Defendant 

County of San Diego produced documents that for the first time disclosed the 

identities of the potentially liable individual emergency medical responders.  

(Appellants’ Supplemental Excerpt of Record (filed concurrently herewith) at 7:1-

9, 33).  Any motion to amend was then due on November 9, 2008 under the district 

court’s Scheduling Order.  (Id.)  Plaintiffs filed their motion for leave to substitute 

the now-identified individual defendants – including the Viejas Fire employees – 

on November 7, 2008.  (ER 341).   

CONCLUSION 

The Maxwells respectfully request that the Court deny the Defendants’ 

petition. 

Dated this 28th day of November, 2012. 
 

BALLARD SPAHR LLP 
LAW OFFICES OF TODD D. THIBODO 
A Professional Corporation 

 
     By:   /s/     
      DANIEL M. BENJAMIN 
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I certify that pursuant to Fed. R. App. Proc. 32(a)(7)(C), this opposition brief 

is proportionally spaced, has a type face of 14 points or more and contains 4,165 
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Dated this 28th day of November, 2012. 
 

BALLARD SPAHR LLP 
LAW OFFICES OF TODD D. THIBODO 
A Professional Corporation 

 
 
     By:   /s/     
      DANIEL M. BENJAMIN 
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STATEMENT OF RELATED CASES 

A related appeal is pending before the Court in the case of Maxwell, et al. v. 

County of San Diego, et al., Ninth Cir. Case No. 10-56706.  That appeal is from 

the same district court case as this appeal.  The appellants in the other case are the 

individual County of San Diego sheriff’s deputies, who are appealing the District 

Court’s Order denying summary judgment on qualified immunity grounds.  The 

Panel Opinion in this case also affirmed that Order.  The appellants in that appeal 

have filed a petition for rehearing. 

Dated this 28th day of November, 2012. 
 

BALLARD SPAHR LLP 
LAW OFFICES OF TODD D. THIBODO 
A Professional Corporation 

 
 
     By:   /s/     
      DANIEL M. BENJAMIN 
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