
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

 
CASE NO.: 12-CV-62238-Cohn/Seltzer 

SEMINOLE TRIBE OF FLORIDA,  
a Federally recognized Indian Tribe, 
 
Plaintiff, 
 
v. 
 
STATE OF FLORIDA, DEPARTMENT 
OF REVENUE, and MARSHALL STRANBURG, 
AS INTERIM EXECUTIVE DIRECTOR AND 
DEPUTY EXECUTIVE DIRECTOR, 
 
Defendants. 
 ____________________________________/ 

STATE OF FLORIDA, DEPARTMENT OF REVENUE’S AND INTERIM EXECUTIVE 
DIRECTOR AND DEPUTY EXECUTIVE DIRECTOR MARSHALL STRANBURG’S 

REPLY TO PLAINTIFF’S MEMORANDUM OF LAW IN OPPOSITION TO THE 
DEPARTMENT’S MOTION TO DISMISS PLAINTIFF’S COMPLAINT AND MOTION TO 

STRIKE PLAINTIFF’S DEMAND FOR A JURY TRIAL 
 

State of Florida, Department of Revenue (hereinafter “the Department ”) and Marshall 

Stranburg, as Interim Executive Director and Deputy Executive Director of the Florida 

Department of Revenue (hereinafter “Interim Executive Director”), acting in his official 

capacity, by and through undersigned counsel, files this reply to Plaintiff’s Memorandum of Law 

in Opposition to Defendants’ Motion to Dismiss Plaintiff’s Complaint and Motion to Strike 

Plaintiff’s Demand for Jury Trial (“Memorandum in Opposition”).  

MEMORANDUM OF LAW 

INTRODUCTION 

Plaintiff is seeking to declare Florida’s motor fuel tax invalid as applied to their off 

reservation purchases of motor fuel.  This case boils down to the question of whether the taxable 

event occurred on or off the reservation.  The Plaintiff neither contests nor questions in any 
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meaningful way the plain language of Sections 206.01(24) and 206.41(4)(a), Florida Statutes, 

which define the taxable event as the placement of the fuel in the vehicle.  See also, Florida 

Dept. of Revenue v. Seminole Tribe of Florida, 65 So. 3d 1094 (Fla. 4th DCA 2011), cert. 

denied, Seminole Tribe of Florida v. Florida Dept. of Revenue, 86 So. 3d 1114 (Fla. 2012).  Nor 

do they contest in any meaningful way that this taxable event occurs off the reservation and that 

Indians venturing off the reservation are treated like everyone else.  The Plaintiff is therefore 

subject to the tax. 

The Plaintiff is barred by the Rooker-Feldman doctrine and res judicata from challenging 

the validity of the motor fuel tax; the State of Florida, Department of Revenue, has not waived, 

and Congress has not abrogated its Eleventh Amendment immunity from the Plaintiff’s claims; 

Plaintiff is seeking an injunction ordering the payment of funds from the state treasury, and, 

therefore, Ex parte Young does not apply to allow prospective injunctive relief against the 

Executive Director; Plaintiff’s claim is barred by the Tax Injunction Act (“TIA”), 28 U.S.C. § 

1341; and the Plaintiff fails to state a claim upon which relief can be granted. 

THE ROOKER -FELDMAN DOCTRINE AND PRINCIPLE OF RES JUDICATA 
REQUIRE THE DISMISSAL OF PLAINTIFF’S CLAIMS. 

 
Plaintiff asserts that the Rooker-Feldman1

                                                 
1 Rooker v. Fid. Trust Co., 263 U.S. 413 (1923); D.C. Ct. of App. v. Feldman, 460 U.S. 462 
(1986). 

 doctrine and res judicata are inapplicable to its 

present claims because it seeks entirely different relief from that sought in the State court action, 

and raises issues not previously litigated.  This is patently incorrect.  The ultimate goal of this 

present suit is the same as the previously litigated State court suit—to obtain a judicial ruling that 

Plaintiff is not liable for fuel purchased off its reservations and trust lands.  Both the Rooker-
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Feldman doctrine and res judicata squarely apply to preclude Plaintiff’s bold end-run around the 

finality of a State court judgment. 

 Plaintiff argues that the Rooker-Feldman doctrine does not apply to the present case 

because 1) Plaintiff is not seeking to overturn the State court’s ruling that the fuel is taxable, and 

2) Plaintiff did not have a reasonable opportunity to assert the present federal claims.2

The Rooker-Feldman doctrine applies not only to federal claims actually raised in the 

state court, but also “to those ‘inextricably intertwined’ with the state court’s judgment.”  Casale 

v. Tillman, 558 F.3d 1258, 1260 (11th Cir. 2009) (quoting D.C. Ct. of App. v. Feldman, 460 U.S. 

462, 482 n.16 (1986)).  “A claim is inextricably intertwined if it would ‘effectively nullify’ the 

state court judgment, or ‘it succeeds only to the extent that the state court wrongly decided the 

issues.”  Id. (citations omitted) (quoting Powell v. Powell, 80 F.3d 464,467 (11th Cir. 1996); 

Goodman ex rel. Goodman v. Sipos, 259 F.3d 1327, 1332 (11th Cir. 2001)).  When such 

“inextricably intertwined” constitutional claims are presented to a district court, “then the district 

  However, 

regardless of how creatively Plaintiff tries to present its current claims as new and distinct, it 

cannot avoid the fact that the present suit is, in essence, a direct challenge to a state court’s 

conclusions regarding the Department’s valid assessment of tax on transactions occurring off-

reservation.  And, Plaintiff had a sufficiently reasonable opportunity to raise these present claims 

in State court.  It simply chose not to do so and is now trying to avoid the consequence of that 

strategic decision. 

                                                 
2 In support of its argument, Plaintiff cites Exxon Mobil Corp. v. Saudi Basic Indus. Corp., 544 
U.S. 280 (2005) and Green v. Jefferson County Commission, 563 F.3d 1243 (11th Cir. 2009) for 
the proposition that the doctrine is a “narrow exception” to a district court’s jurisdiction.  Those 
cases, however, address the misapplication of the doctrine when there was parallel or 
contemporaneous litigation proceeding in federal and state courts. That is not at issue in the 
present case. 
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court is in essence being called on to review the state-court decision. This the district court may 

not do.”  Feldman, 460 U.S. at 482 n.16. 

Here, Plaintiff’s present claims are inextricably intertwined with the previous State court 

judgment.  In both suits, Plaintiff has asserted that federal law prohibits the State’s imposition of 

a fuel tax upon Plaintiff.  Plaintiff failed at its attempt in State court.  If Plaintiff’s claims succeed 

in the present case, then the decision of Florida’s Fourth District Court of Appeal would be 

nullified.  

Further, Plaintiff argues that it did not have a reasonable opportunity to assert the present 

federal claims. In support of this audacious claim, Plaintiff first blames the Fourth District for 

ruling that the Indian Commerce clause was inapplicable and not ruling in its favor. However, 

Plaintiff does not explain how this prevented it from raising its present claims at the appropriate 

stage in the state court litigation. Second, Plaintiff tries to excuse its failure to raise its present 

claims on the Department’s not very surprising position in the State court litigation that Florida 

Statutes mean what they say, and Florida Statutes define “use” as occurring when a consumer 

places fuel in the fuel tank of its vehicle.  See § 206.01(24), Fla. Stat.  Plaintiff likewise fails to 

logically explain how this prevented it from raising the present federal claims in its previous 

State court litigation. Plaintiff had a very sufficient and reasonable opportunity to raise these 

claims when it was challenging the State’s fuel tax on federal grounds in State court.  It simply 

chose not to do so.  In sum, Plaintiff’s present claims are precise examples of the type of claims 

the Rooker-Feldman doctrine exists to preclude. 

 Similarly, Plaintiff’s claims are barred under res judicata.  “The foundation of res judicata 

is that a final judgment in a court of competent jurisdiction is absolute and settles all issues 

actually litigated in a proceeding as well as those issues that could have been litigated.” Sullivan 
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v. Hoff-Sullivan, 58 So. 3d 293, 294 (Fla. 1st DCA 2011) (quoting Engle v. Liggett Group, Inc., 

945 So. 2d 1246, 1259 (Fla. 2006)) (internal quotation marks omitted).  The issues raised in 

Plaintiff’s present complaint were or could have been litigated to final judgment and affirmed on 

appeal in its State court litigation. 

Florida law requires four necessary identities for the application of res judicata: (1) 

identity of the thing sued for (relief); (2) identity of the cause of action; (3) identity of the parties; 

and (4) identity of the quality in the person for or against whom the claim is made. AMEC Civil, 

LLC v. State, Dept. of Transp., 41 So. 3d 235, 239-40 (Fla. 1st DCA 2010).  Plaintiff asserts that 

res judicata is inapplicable because the first and second identities are not present—that is, it is 

presently seeking different forms of relief via causes of action that are distinct from those 

brought in its State court action.  

Plaintiff maintains that in the State court action, it sought relief in the form of 1) a refund 

of taxes already paid, and 2) a declaration that it was exempt from paying the fuel tax under state 

and federal law, whereas in the present case it is seeking 1) injunctive relief from future payment 

of the tax, and 2) a declaration that the State’s imposition of the tax violates federal law. 

However, in trying to cast the requested relief as different for purposes of res judicata, Plaintiff 

avoids the fact that the relief it sought—whether retrospective (a refund) or prospective (an 

injunction ordering future refunds)—hinged upon the resolution of the declaratory relief 

requested in both cases; namely, whether the State could lawfully impose the fuel tax on Plaintiff 

under federal law.  Accordingly, both Plaintiff’s state action and federal action sought the same 

relief in the form of a declaration that federal law prohibits the State’s imposition of the fuel tax 

upon Plaintiff and a refund. 
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Likewise, the causes of actions in both cases have the necessary identities under the 

principle of res judicata.  Notably, “[t]he presence of [identity of cause of action] is a question of 

‘whether the facts or evidence necessary to maintain the suit are the same in both actions.’ ”  

Accardi v. Hillsboro Shores Home Improvement Ass’n, 944 So. 2d 1008, 1012 (Fla. 4th DCA 

2005) (quoting Tyson v. Viacom, Inc., 890 So. 2d 1205, 1209 (Fla. 4th DCA 2005)(en banc).  

Under both the State court action and the present federal action, the facts and evidence are the 

same.  Whether the tax complained of was assessed in 2005 or 2010, it was still assessed upon 

the transfer of fuel into a vehicle by a consumer. The relevant facts remain the same. 

Further, Plaintiff tries to avoid application of res judicata by arguing that it could not 

have raised its alternate theories under the Indian Sovereignty Doctrine and Equal Protection in 

State court.  In support of this assertion, Plaintiff again blames the Fourth District for not ruling 

in its favor, thus “implicating” these alternate theories.  This does not excuse Plaintiff’s failure to 

bring these federal law challenges at the appropriate stage in the state court litigation.  Plaintiff 

continues on to provide a detailed laundry list of why it strategically chose not to bring the 

claims in that earlier litigation.  To sum, Plaintiff’s reasoning can be condensed as follows: 1) 

Plaintiff did not bring these additional federal claims because if it prevailed on its Indian 

Commerce Clause claim, then the additional claims were unnecessary or inapplicable, and 2) if 

the Department prevailed in its statutory arguments, then the additional claims were unnecessary 

or inapplicable.  This reasoning is illogical and does not provide any valid grounds for why 

Plaintiff could not have raised these claims in the previous litigation.  Plaintiff had a timely 

opportunity to raise these claims when it was challenging the State’s fuel tax on federal grounds 

in State court.  It simply chose not to do so.  Accordingly, its present claims are barred under res 

judicata. 
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THE ELEVENTH AMENDMENT BARS PLAINTIFF’S CLAIMS  
AGAINST THE DEPARTMENT OF REVENUE. 

 
The Plaintiff claims that it is not subject to the nondiscriminatory motor fuel tax and 

seeks mandatory injunctive relief ordering the State of Florida to refund tax on fuel purchased by 

it off its reservation and trust lands.  These claims are barred by the Eleventh Amendment.  

Florida has never consented to be sued in Federal Court and Congress has not abrogated the 

State’s immunity.  Since the Department has never waived its immunity and Plaintiff cannot and 

has not pointed to any federal statute that meets the requirements for abrogation, the Department 

is entitled to dismissal.  Blatchford v. Native Village of Noatak and Circle Village, 501 U.S. 775, 

fn. 3 (1991). 

The Eleventh Amendment confirms the “presupposition” that federal jurisdiction over 

suits against unconsenting States “was not contemplated by the Constitution when establishing 

the judicial power of the United States.”  Seminole Tribe of Florida v. Florida, 517 U.S. 44, 54 

(1996) quoting, Hans v. Louisiana, 134 U.S. 1, 15 (1890).  The type of relief Plaintiff seeks “is 

irrelevant to whether Congress has power to abrogate States’ immunity.”  Seminole Tribe of 

Florida v. Florida, 517 U.S. at 58.   

Plaintiff’s request for a permanent injunction against the Department precluding further 

imposition or collection of the tax is also barred as the Eleventh Amendment prevents “federal-

court judgments that must be paid out of a State's treasury,” and avoids “the indignity of 

subjecting a State to the coercive process of judicial tribunals at the instance of private parties.” 

Seminole Tribe of Florida v. Florida, 517 U.S. at 58 (citations omitted).  Because the Plaintiff 

seeks a mandatory injunction ordering the State to refund taxes already paid, the State is the real 

party in interest regardless of the Plaintiff’s attempt to avoid the Eleventh Amendment by 
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naming the Executive Director.  See, Port Authority Trans-Hudson Corp. v. Feeney, 495 U.S. 

299, 316-317 (1990), where the Supreme Court held: 

[T]his Court has held that a suit in which the State, rather than the nominal 
defendant, is the real party in interest is a suit against “one of the United States” 
within the meaning of the Eleventh Amendment, a State is the real party in 
interest generally only when the State is directly liable for a money judgment. In 
Ford Motor Co. v. Department of Treasury of Indiana, 323 U.S. 459, 464, 65 
S.Ct. 347, 350, 89 L.Ed. 389 (1945), the Court held that a suit against a state 
treasury department and the individuals constituting its board for a refund of taxes  
was a suit against the State because “when the action is in essence one for the 
recovery of money from the state, the state is the real, substantial party in interest 
and is entitled to invoke its sovereign immunity from suit even though individual 
officials are nominal defendants.” This Court relied on that decision 30 years later 
in Edelman v. Jordan, 415 U.S., at 677, 94 S.Ct., at 1362, in holding that the 
Eleventh Amendment barred a suit brought in federal court in which the nominal 
defendants were Illinois officials because the relief sought was an injunction 
ordering retroactive payments of benefits from the state treasury. The Court 
observed that “the rule has evolved that a suit [in federal court] by private parties 
seeking to impose a liability which must be paid from public funds in the state 
treasury is barred by the Eleventh Amendment.” Id., at 663, 94 S.Ct., at 1355. See 
also Kennecott Copper Corp. v. State Tax Comm'n, 327 U.S. 573, 66 S.Ct. 745, 
90 L.Ed. 862 (1946) (tax refund); Great Northern Life Ins. Co. v. Read, 322 U.S. 
47, 64 S.Ct. 873, 88 L.Ed. 1121 (1944) (tax refund); Smith v. Reeves, 178 U.S. 
436, 20 S.Ct. 919, 44 L.Ed. 1140 (1900) (tax refund) 
 

Like the cases cited above, Plaintiff’s request for prospective relief in reality amounts to a 

retroactive levy upon funds in the state’s treasury.  The motor fuels tax is precollected for 

administrative convenience upon the removal of the motor fuel at the terminal or refinery rack, 

and the legal incidence of the tax is on the consumer who “uses” the fuel by placing the fuel in 

the vehicle's gas tank and pays the tax as a part of the sale price of the fuel.  Sections 

206.41(4)(a) and 206.01(24), Fla. Stat.   

The Plaintiff recognizes the fact that the motor fuels tax is precollected.  Memorandum in 

Opposition, page 3.  The Plaintiff’s request for injunctive relief will involve a retroactive levy 

upon funds in the state treasury.  Each time that the injunctive relief is enforced, a retroactive 
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refund will have to be paid from the state treasury.  This is a tax refund case just like the ones 

cited by the Supreme Court in Port Authority Trans-Hudson Corp and it is barred by the 

Eleventh Amendment. 

The Department’s Motion to Dismiss should be granted. 

THE TAX INJUNCTION ACT BARS PLAINTIFF’S CLAIMS. 

Sections 1331 and 1362 do not overcome the Tax Injunction Act (TIA) jurisdictional bar. 

Osceola v. Fla. Dept. of Revenue, 893 F.2d 1231, 1233 (11th Cir. 1990), citing California v. 

Grace Brethren Church, 457 U.S. 393, 408 (1982) (“we now conclude that the Act also prohibits 

a district court from issuing a declaratory judgment holding state tax laws unconstitutional.”). 

Plaintiff relies on Moe and cases citing it, but to no avail.  Moe involved a Tribe challenging a 

tax imposed on the Tribe on its reservation – here the tax is imposed on an off reservation 

transaction.  Plaintiff is subject to the motor fuels tax like any person or entity.  The taxable 

event is the placement of the fuel in the vehicle's gas tank which occurs off the reservation. 

PLAINTIFF’S COMPLAINT FAILS TO STATE A CLAIM 
UPON WHICH RELIEF CAN BE GRANTED 

 
In addition to the bars of the Rooker Feldman and res judicata doctrines, the Defendants’ 

Eleventh Amendment immunity and this Court’s lack of jurisdiction under the Tax Injunction 

Act, each of the five counts of the Complaint also has specific infirmities which provide further 

grounds for dismissal. 

COUNTS I AND II - STATE TAXATION OF TRANSACTIONS THAT OCCUR 
OFF THE PLAINTIFF’S RESERVATIONS DOES NOT VIOLATE TRIBAL 

SOVEREIGNTY AND THE INDIAN COMMERCE CLAUSE PROVIDES NO 
BASIS TO INVALIDATE FLORIDA’S MOTOR FUEL TAX. 

 
Neither Supreme Court precedent nor federal statutory authority support Plaintiff’s 

assertion that the Florida fuel tax statute’s definition of use is invalid and inapplicable here.  
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Plaintiff misses the mark by jumping to an Indian Commerce Clause preemption analysis; before 

such an analysis may be undertaken, the Court must determine whether the state is taxing an 

action that occurred on or off the reservation.  Grand River Enters. Six Nations, Ltd. v. Pryor, 

425 F.3d 158, 173 (2d Cir. 2005) (“preemption of state authority, extends only to activities 

occurring in … Indian lands within the territory of the United States.”) (citing Mescalero Apache 

Tribe v. Jones, 411 U.S. 145, 148-49 (1973)).  Instead, the Court must rely on the statute itself to 

determine where the taxable event occurs.  Wagnon v. Prairie Band Potawatomi Nation, 546 

U.S. 95, 102-103 (2005).  Use is defined, plainly and without ambiguity, in Section 206.01(24) 

as “the placing of motor or diesel fuel into any receptacle on a motor vehicle from which fuel is 

supplied for the propulsion thereof.”   The nature of fuel as a commodity under this statute is that 

once it is sold, it is deemed used.  See Wagnon, 546 U.S. at 109 (“As [the Potawatomi Nation’s 

contrary] interpretation cannot be reconciled with the manner in which the Kansas motor fuel tax 

is actually applied, it must be rejected.”).  The statute’s plain language must be applied, an 

analysis followed by all Indian Commerce Clause cases. 

CONCLUSION 

WHEREFORE, State of Florida, Department of Revenue and Marshall Stranburg 

respectfully request that the Court dismiss Plaintiff’s Complaint.   
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      Respectfully submitted, 
 
 

PAMELA JO BONDI  
ATTORNEY GENERAL 
 

      /s/   Jonathan A. Glogau________ 
      Joseph C. Mellichamp, III 
      Chief, Revenue Litigation Bureau 
      Florida Bar No. 133249 
      Office of the Attorney General  
      The Capitol,  
      PL-01 Tallahassee, FL 32399-1050  
      (850) 414-3300 
      (850) 410-2672 (fax) 
      Joe.Mellichamp@myfloridalegal.com 
      Jonathan A. Glogau 
      Chief, Complex Litigation 
      Fla. Bar No. 371823 
      PL-01, The Capitol 
      Tallahassee, FL 32399-1050 
      850-414-3300, ext. 4817 
      850-414-9650 (fax) 
      jon.glogau@myfloridalegal.com 
 

Counsel for State of Florida, Department of 
Revenue, and Marshall Stranburg 
 
 

CERTIFICATE OF SERVICE 

 I hereby certify that on December 31, 2012, the foregoing document was filed with the 

Clerk of Court via the CM/ECF system, causing it to be served on all counsel of record. 

 
        /s/ Jonathan A. Glogau 
                   Attorney 
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