
 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF FLORIDA 

 

CASE NO.: 12-CV-62238-Cohn/Seltzer 

SEMINOLE TRIBE OF FLORIDA,  

a Federally recognized Indian Tribe, 

 

Plaintiff, 

 

v. 

 

STATE OF FLORIDA, DEPARTMENT 

OF REVENUE, and MARSHALL STRANBURG, 

AS INTERIM EXECUTIVE DIRECTOR AND 

DEPUTY EXECUTIVE DIRECTOR, 

 

Defendants. 
 ____________________________________/ 

STATE OF FLORIDA, DEPARTMENT OF REVENUE’S AND INTERIM EXECUTIVE 

DIRECTOR AND DEPUTY EXECUTIVE DIRECTOR MARSHALL STRANBURG’S 

MOTION TO DISMISS PLAINTIFF’S COMPLAINT AND MOTION TO STRIKE 

PLAINTIFF’S DEMAND FOR A JURY TRIAL 

 

State of Florida, Department of Revenue (hereinafter “the Department ”) and Marshall 

Stranburg, as Interim Executive Director and Deputy Executive Director of the Florida 

Department of Revenue (hereinafter “Interim Executive Director”), acting in his official 

capacity, by and through undersigned counsel, move this Court pursuant to Federal Rule of Civil 

Procedure 12(b) to dismiss Plaintiff’s Complaint. 

MEMORANDUM OF LAW 

Plaintiff seeks a declaratory judgment from this Court that Florida’s motor fuel tax as 

applied to the Plaintiff violates the Indian Commerce and Equal Protection Clauses of the United 

States Constitution because the Plaintiff uses the fuel on its reservation property and/or in 

providing essential governmental services.  Plaintiff also seeks a permanent injunction enjoining 

the Department and the Executive Director from prospectively refusing to refund the motor fuel 
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tax on any fuel the Plaintiff uses on its reservation property and/or in providing essential 

governmental services.
1
 

The State of Florida, Department of Revenue, has not waived, and Congress has not 

abrogated its Eleventh Amendment immunity from the Plaintiff’s claims; the Plaintiff is barred 

by the Rooker-Feldman doctrine and res judicata from challenging the validity of the motor fuel 

tax; Plaintiff’s claim is barred by the Tax Injunction Act (“TIA”), 28 U.S.C. § 1341; and the 

Plaintiff fails to state a claim upon which relief can be granted. 

STANDARD OF REVIEW 

Federal Rule of Civil Procedure 8(a)(2) requires that a complaint contain “a short and 

plain statement of the claim showing that the pleader is entitled to relief.”  “A pleading that 

offers ‘labels and conclusions' or ‘a formulaic recitation of the elements of a cause of action will 

not do.’”  Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quoting Bell Atlantic Corp. v. Twombly, 

550 U.S. 544, 555 (2007)).  “Nor does a complaint suffice if it tenders ‘naked assertion[s]’ 

devoid of ‘further factual enhancement.’”  Id.  (quoting Twombly, 550 U.S. at 557).  

Plaintiff’s Complaint makes conclusory allegations that the Department has violated 

Federal law.  However, the motor fuel tax is a non-discriminatory state tax imposed on an off-

reservation transaction; it therefore does not violate the Indian Commerce and Equal Protection 

Clauses of the United States Constitution.  When, on the basis of a dispositive issue of law, no 

construction of the factual allegations will support the cause of action, dismissal of the complaint 

is appropriate.  Marshall County Bd. of Educ. v. Marshall County Gas Dist., 992 F.2d 1171, 

1174 (11th Cir. 1993). 

                                                 
1
  Because the tax is collected from the distributor, pursuant to Section 206.41(4)(a), Florida 

Statutes, the Plaintiff cannot avoid paying the tax at the pump off the reservation.  Therefore, 

Plaintiff seeks a mandatory injunction ordering the State to refund the tax. 

Case 0:12-cv-62238-JIC   Document 11   Entered on FLSD Docket 12/05/2012   Page 2 of 28



3 

 

Plaintiff’s Complaint should be dismissed.  Even taken as true, the facts pled in Plaintiff’s 

Complaint fail to state a claim against the Department or the Interim Executive Director.  As a 

matter of law, the Court has no jurisdiction over the claims against the Department; the Rooker-

Feldman doctrine and res judicata bar further litigation of Plaintiff’s claims; Plaintiff’s claims are 

barred by the Tax injunction Act; and the Plaintiff fails to state a claim upon which relief can be 

granted. 

INTRODUCTION 

 

Pursuant to Federal Rule of Civil Procedure 12(b), the Department moves to dismiss 

Plaintiff’s Complaint on a number of jurisdictional and substantive bases, including that the 

Department is immune from suit in federal court under the Eleventh Amendment, that the 

Plaintiff is barred by the Rooker-Feldman doctrine and res judicata from challenging the validity 

of the motor fuel tax, that Plaintiff’s claim is barred by the Tax Injunction Act (“TIA”), 28 

U.S.C. § 1341, and that plaintiff fails to state a claim upon which relief can be granted.  

The Plaintiff claims that Florida’s motor fuels tax is invalid under the Indian Commerce 

Clause because the legal incidence of the Florida tax is on the Plaintiff.  Complaint ¶ 29.  The 

Plaintiff goes on to argue that the tax, imposed pursuant to Sections 206.02(24) and 206.41(4)(a), 

Florida Statutes, does not apply to its use of motor fuel on its reservation property, and requests 

the Court to prospectively and permanently enjoin the Department from refusing refund motor 

fuel taxes to the Plaintiff,  Complaint, ¶¶ 30, 33, 37, 55 and Wherefore Clause, pages 14-15.  

 Plaintiff’s request is an effort to divest Florida of its sovereign right to levy taxes within 

its own borders.  “The power to tax ‘is an incident of sovereignty, and is co-extensive with that 

to which it is an incident.  All subjects over which the sovereign power of a State extends, are 

objects of taxation’.”  Graves v. Schmidlapp, 315 U.S. 657, 660 (1942), quoting McCulloch v. 
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Maryland, 4 Wheat. 316, 429 (1819); City of Daytona Beach v. King, 181 So. 1, 4 (Fla. 1938) 

(“The purpose of taxation on the part of government is to provide funds or money with which to 

promote the general welfare and protection of its citizens. The power to tax is an inherent right or 

attribute of sovereignty.”) 

The United States Supreme Court has consistently held that state taxes on transactions 

occurring off-reservation are valid.  Wagnon v. Prairie Band Potawatomi Nation, 546 U.S. 95, 

99 (2005) (state’s motor fuel tax was permissible when assessed against non-Indian distributors 

who delivered fuel to reservation gas stations, because it arose out of transactions occurring off 

the reservation.)  See also, Mescalero Apache Tribe v. Jones, 411 U.S. 145, 148-149 (1973) 

(State taxes on tribe’s ski resort located outside the boundaries of the reservation were 

permissible.)  In those cases the Court recognized that although states are generally without 

power to tax reservation land or tribe members’ activities thereon, absent express congressional 

authority, states can tax off reservation transactions.  County of Yakima v. Confederated Tribes 

& Bands of Yakima Nation, 502 U.S. 251, 258 (1992).  The taxable event complained of by the 

Plaintiff here occurs off the reservation and therefore it is not prohibited by the Constitution or 

any act of Congress. 

Plaintiff’s claims against the Department have already been addressed and found not to 

violate the Indian Commerce Clause, which does not apply to state taxes on off reservation 

transactions.  Florida Dept. of Revenue v. Seminole Tribe of Florida, 65 So. 3d 1094, 1097 (Fla. 

4th DCA 2011), cert. denied, Seminole Tribe of Florida v. Florida Dept. of Revenue, 86 So. 3d 

1114 (Fla. 2012) (United States Supreme Court precedents hold that when tribes go outside 

reservation boundaries they “are subject to nondiscriminatory state law otherwise applicable to 
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all citizens of the State,”  quoting Mescalero Apache Tribe v. Jones, 411 U.S. 145, 148-49 

(1973)).   

 In Count I, the Plaintiff states that the motor fuel tax is not a sales tax where the taxable 

event occurs off the reservation, but that it is an excise tax where the “taxable event” is the use of 

fuel which occurred on Plaintiff’s reservation property.  Complaint, ¶ 28.  Because the Plaintiff 

bears the legal incidence of the motor fuels tax as provided for in Section 206.41(a), Florida 

Statutes and is the ultimate consumer, it asserts that Florida is prohibited under the Indian 

Commerce Clause from imposing the tax on Plaintiff when it uses the fuel on its reservation 

property, unless Congress has specifically and unmistakably authorized Florida’s motor fuel tax.  

Complaint, ¶¶ 29, 30, 32.  With respect to a violation of the Indian Commerce Clause, Plaintiff 

asserts that because it uses “substantially all of its fuel” on its reservation property, Florida’s 

definition of “use” under Section 206.01(24), Florida Statutes, does not apply in determining the 

location of the taxable event.  Complaint, ¶ 31. 

 In Count II, the Plaintiff claims that the application of the motor fuel tax with respect to 

Plaintiff’s use on its reservation of motor fuel purchased off the reservation violates the Indian 

Commerce Clause because it infringes on Plaintiff’s sovereignty and burdens its provision of 

essential governmental services.  Complaint, ¶¶ 35-38. 

In Count III, the Plaintiff claims that because it is responsible for the construction and 

maintenance of its own roadways it is entitled to an exemption under Section 206.41(4) (d), 

Florida Statutes, which provides an exemption from motor fuel tax for municipal or county 

governments.  Complaint, ¶¶ 40-42.  It further asserts that the exemption of the entities classified 

in Section 206.41(4) (d), Florida Statutes, is not rationally related to any legitimate state interest.  

Complaint, ¶ 43.   
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In Count IV, Plaintiff claims it is “similarly situated” with other consumers of motor fuel 

who are exempt from the motor fuel tax under Section 206.41(4)(c), Florida Statutes, for fuel 

that is used in agricultural, aquaculture, commercial fishing, or commercial aviation purposes, in 

that the Plaintiff uses “substantially all of its fuel” on its reservation property.  Complaint, ¶¶ 45, 

46.  According to the Plaintiff, the motor fuel tax discriminates against it because it requires the 

Plaintiff to pay for the cost of constructing and maintaining Florida’s roadways that it “does not 

use,” and because the statute’s classification is not rationally related to any legitimate state 

interest.  Complaint, ¶¶ 47, 48. 

In Count V, the Plaintiff claims that the motor fuel tax is an excise tax that is designed to 

fund the maintenance and construction of Florida roadways by persons who use those roadways.  

Complaint, ¶ 50.  Again, according to the Plaintiff, the motor fuels tax discriminates against it by 

requiring the Plaintiff to pay a “grossly disproportionate share” for its limited use of such 

roadways that is not rationally related to any legitimate state interest.  Complaint, ¶¶ 51, 52. 

Lastly, in Count VI, the Plaintiff seeks to permanently enjoin the Department from 

refusing to refund to the Plaintiff the motor fuel tax for its purchases off the reservation.  

Complaint, ¶ 54 and Wherefore Clause, pgs. 14-15. 

The Plaintiff’s purchases of motor fuel off its reservation and trust lands are subject to 

Florida’s motor fuel tax.  In Wagnon v. Prairie Band Potawatomi Nation, 546 U.S. 95 (2005), 

the United States Supreme Court held that Indian tribes are subject to non-discriminatory state 

taxes imposed upon activities that occur off reservations.  As plainly set out by Section 

206.01(24), Florida Statutes, the “use” of the motor fuel for tax purposes is defined as: 

the placing of motor or diesel fuel into any receptacle on a motor vehicle from 

which fuel is supplied for the propulsion thereof. 
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Therefore, the “use” for which the Plaintiff seeks a refund occurred off the reservation.  Thus, 

the plain language of Florida’s motor fuel tax statute and the explicit jurisprudence of the United 

States Supreme Court both provide that the Plaintiff must pay the motor fuel taxes at issue in this 

case.  Under the Supreme Court’s existing caselaw, moreover, there is no basis under the Indian 

Commerce Clause to preempt Florida’s definition of when motor fuel is “used.”   

THE ELEVENTH AMENDMENT BARS PLAINTIFF’S CLAIMS  

AGAINST THE DEPARTMENT OF REVENUE. 

 

The State of Florida, Department of Revenue, has not waived and Congress has not 

abrogated Florida’s Eleventh Amendment immunity from the Plaintiff’s claims.  Plaintiff claims 

that it is not subject to the nondiscriminatory motor fuel tax law and seeks mandatory injunctive 

relief ordering the State of Florida to refund motor fuel tax on fuel purchased by it.  Florida has 

never consented to be sued in Federal Court over these claims. 

Section 768.28(18), Florida Statutes, provides: 

No provision of this section, or of any other section of the Florida Statutes, 

whether read separately or in conjunction with any other provision, shall be 

construed to waive the immunity of the state or any of its agencies from suit in 

federal court, as such immunity is guaranteed by the Eleventh Amendment to the 

Constitution of the United States, unless such waiver is explicitly and definitely 

stated to be a waiver of the immunity of the state and its agencies from suit in 

federal court. 

 

See, Schopler v. Bliss, 903 F.2d 1373, 1379 (11th Cir. 1990) (Florida’s Eleventh Amendment 

immunity from suit has not been waived.)  Plaintiff can point to no tax statute where the State 

has waived its immunity “explicitly and definitely.” 

 Plaintiff claims that this Court has jurisdiction over its action pursuant to 28 U.S.C. 

Sections 1331 and 1362.  Complaint, ¶ 4.  Neither of these statutes can be construed as a valid 

abrogation of Florida’s Eleventh Amendment Immunity.  Blatchford v. Native Village of Noatak 
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and Circle Village, 501 U.S. 775, 786 (1991) (“§ 1362 does not reflect an ‘unmistakably clear’ 

intent to abrogate immunity, made plain ‘in the language of the statute.’  As we have already 

noted, the text is no more specific than § 1331, the grant of general federal-question jurisdiction 

to district courts, and no one contends that § 1331 suffices to abrogate immunity for all federal 

questions.”).  

The Eleventh Amendment to the United States Constitution precludes federal courts from 

hearing suits against state governments without the state’s consent.  Hans v. Louisiana, 134 U.S. 

1, 10, (1890); Seminole Tribe of Florida v. Florida, 517 U.S. 44, 72 - 73 (1996).  “[I]n the 

absence of consent[,] a suit in which the State or one of its agencies or departments is named as 

the defendant is proscribed by the Eleventh Amendment.”  Pennhurst State School & Hosp. v. 

Halderman, 465 U.S. 89, 100 (1984).  

A state’s Eleventh Amendment immunity extends to state agencies like the Department.  

Pennhurst State Sch. & Hosp. v. Halderman, 465 U.S. 89, 100 (1984); Puerto Rico Aqueduct, 

506 U.S. 139, 144 (1993); Schopler v. Bliss, 903 F.2d 1373, 1378 (11th Cir. 1990).  Because the 

Department does not consent to participating in this federal proceeding, this Court does not have 

jurisdiction over the Department.  See Camm v. Scott, 834 F.Supp. 2d 1342, 1349 (M.D. Fla. 

2011) (constitutional challenge to Florida statute requiring compulsory claim filing fee in a 

mortgage foreclosure action and refund claims for filing fees brought against the Florida Cabinet 

and Florida Department of Revenue barred by Eleventh Amendment in which the District Court 

found that “the State of Florida has not waived its sovereign immunity for federal suits 

challenging its statutes generally or its fee-imposing statutes in particular”).   

The State of Florida, Department of Revenue should be dismissed with prejudice. 
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THE ROOKER -FELDMAN DOCTRINE AND PRINCIPLE OF RES JUDICATA 

REQUIRE THE DISMISSAL OF PLAINTIFF’S CLAIMS  

 

Plaintiff’s present claims are a poorly disguised attempt to relitigate an issue in federal 

court that has already been fully adjudicated in Florida state courts—whether Plaintiff’s fuel 

purchases made outside its reservations and trust lands are exempt from State taxation.  Plaintiff 

already brought suit on this issue in state court, arguing that federal law prohibits the State’s 

taxation of these fuel purchases.  Ultimately, Florida’s Fourth District Court of Appeal held that 

the purchases were taxable, and the Florida Supreme Court declined to review the decision.  

Florida Dept. of Revenue v. Seminole Tribe of Florida, 65 So. 3d 1094, 1097 (Fla. 4
th

 DCA 

2011) (Although “the legal incidence of the tax falls on the purchaser—the Tribe—the tax is 

levied on off-reservation purchases.  Off-reservation transactions, even by tribal members, are 

susceptible of taxation without running afoul of the Indian Commerce Clause.”), rev. den. 

Seminole Tribe of Florida v. Florida Dept. of Revenue, 86 So. 3d 1114 (Fla. 2012) (table op.).  

Accordingly, the issue has been decided in state court and, under the Rooker-Feldman doctrine 

and principle of res judicata, this Court is precluded from considering Plaintiff’s present claims.  

Under the Rooker-Feldman
2
 doctrine, federal courts are precluded from “serving as 

appellate courts to review state court judgments.”  Nicholson v. Shafe, 558 F.3d 1266, 1272 (11th 

Cir. 2009) (citing Dornheim v. Sholes, 430 F.3d 919, 923 (8th Cir. 2005)).  This doctrine arises 

from the federalist principle that State court judgments are entitled to “the same full faith and 

credit in every court within the United States…as they have by law or usage in the courts of such 

State….” 28 U.S.C. § 1738.  To that end, federal district courts are precluded from reviewing 

                                                 
2
 Rooker v. Fid. Trust Co., 263 U.S. 413 (1923); D.C. Ct. of App. v. Feldman, 460 U.S. 462 

(1986).  
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“cases brought by state-court losers complaining of injuries caused by state-court judgments 

rendered before the district court proceedings commenced and inviting district court review and 

rejection of those judgments.”  Exxon Mobil Corp. v. Saudi Basic Indus. Corp., 544 U.S. 280, 

284 (2005); Nicholson, 558 F.3d at 1270.  

The Rooker-Feldman doctrine applies “both to federal claims raised in the state court and 

to those ‘inextricably intertwined’ with the state court’s judgment.”  Casale v. Tillman, 558 F.3d 

1258, 1260 (11th Cir. 2009) (quoting Feldman, 460 U.S. at 482 n. 16 (“If the constitutional 

claims presented to a United States district court are inextricably intertwined with the state 

court’s [ruling] in a judicial proceeding … then the district court is in essence being called on to 

review the state-court decision.  This the district court may not do.”)).  “A claim is inextricably 

intertwined if it would ‘effectively nullify’ the state court judgment, or ‘it succeeds only to the 

extent that the state court wrongly decided the issues.”  Id. (citations omitted) (quoting Powell v. 

Powell, 80 F.3d 464,467 (11th Cir. 1996); Goodman ex rel. Goodman v. Sipos, 259 F.3d 1327, 

1332 (11th Cir. 2001)).  

 In the present Complaint, Plaintiff challenges Florida’s fuel tax on the basis of federal 

law, despite the fact that it already challenged the same tax on the same basis in state courts.  

Although Plaintiff attempts to cloak the present challenge in a different guise, an examination of 

the previous state court proceedings reveals that the core issue—whether federal law prohibits 

the State’s imposition of fuel tax upon Plaintiff off the reservation—has already been fully 

adjudicated in Florida courts.  In essence, Plaintiff’s present Complaint is a direct challenge to a 

state court’s conclusions regarding the Department’s valid imposition of the fuel tax.   

 Plaintiff’s state action requested a declaration that Florida’s motor fuel taxes imposed on 

the Plaintiff for purchases of fuel off the reservation and trust lands was invalid under the Indian 
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Commerce Clause and directing the State to refund those taxes.  Seminole Tribe, 65 So. 3d at 

1096.  The trial court granted summary judgment in favor of Plaintiff, finding that 1) the Indian 

Commerce Clause of the United States Constitution prohibited the State from taxing any fuel 

Plaintiff used or consumed on its reservations or tribal lands, and 2) the fuel taxes were excise 

taxes imposed on the use rather than the sale of the fuel. Seminole Tribe, 65 So. 3d at 1096.  

 On appeal, the Fourth District Court of Appeal reversed, holding that the off-reservation 

purchases were taxable.
3
  Id. at 1097.  In reaching this conclusion, the Fourth District analyzed 

several Supreme Court decisions that supported its conclusion that off-reservation transactions 

were “susceptible of taxation without running afoul of the Indian Commerce Clause.”  Id. (citing 

Wagnon v. Prairie Band Potawatomi Nation, 546 U.S. 95, 115 (2005); Mescalero Apache Tribe 

v. Jones, 411 U.S. 145, 148-49 (1973); Okla. Tax Comm’n v. Chickasaw Nation, 515 U.S. 450, 

464 (1995)).  The case became final in March 2012, when the Florida Supreme Court declined to 

review the Fourth District’s decision.  Seminole Tribe of Florida v. Florida Dept. of Revenue, 86 

So. 3d 1114 (Fla. 2012) (table op.).  

 In the present Complaint, Plaintiff raises several claims based upon the Indian Commerce 

and Equal Protection clauses of the United States Constitution.  At their core, these claims are 

identical to or inextricably intertwined with the issues raised in the previous state court 

proceedings.  Plaintiff cannot now attempt to nullify the Fourth District’s decision by bringing 

                                                 
3
  The Fourth District necessarily decided that the taxable event was the “use” as defined in 

section 206.01(24), Florida Statutes, i.e. placing the fuel into the vehicle – an event occurring off 

the reservation.  This Court should accept the state court’s interpretation of state law.  Hiatt v. 

U.S., 910 F.2d 737, 746 (11
th

 Cir. 1990) (In determining the content of state law the federal 

courts should rely upon the decision of the state's highest court.  But where, as here, the state's 

highest court has not addressed an issue, “intermediate state appellate court decisions ... must be 

taken to reflect a valid interpretation of state law.”  Bradbury v. Wainwright, 718 F.2d 1538, 

1540 (11th Cir. 1983)). 
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the same claims in federal court.  Plaintiff’s claims were fully adjudicated in state court; 

therefore, under the Rooker-Feldman doctrine, this Court is precluded from considering them.   

The principle of res judicata—also referred to as claim preclusion—requires that a federal 

court give the same preclusive effect to state court judgments that they otherwise have in their 

state of origin.  Migra v. Warren City Sch. Dist. Bd. of Ed., 465 U.S. 75, 81 (1984) (“It is now 

settled that a federal court must give to a state-court judgment the same preclusive effect as 

would be given that judgment under the law of the State in which the judgment was rendered.”); 

Kremer v. Chem. Const. Corp., 456 U.S. 461(1982) (“federal courts must accord preclusive 

effect to issues litigated and decided on the merits….”). 

Under res judicata, a final judgment on the merits bars the parties to a prior action from 

relitigating a cause of action that was raised or could have been raised in that action.  See In re 

Piper Aircraft Corp., 244 F.3d 1289, 1296 (11th Cir. 2001) (citing Allen v. McCurry, 449 U.S. 

90, 94 (1980)).  Res judicata will bar a claim if “(1) the prior decision [was] rendered by a court 

of competent jurisdiction; (2) there [was] a final judgment on the merits; (3) both cases 

[involved] the same parties or their privies; and (4) both cases [involved] the same causes of 

action.”  Dormescar v. U.S. Atty. Gen., 690 F.3d 1258, 1268 (11th Cir. 2012) (citing Piper 

Aircraft, 244 F.3d at 1296).  If these four elements are satisfied, a court then asks “whether the 

claim in the new suit was or could have been raised in the prior action; if the answer is yes, res 

judicata applies.”  Id.   

The principal test for determining whether the two cases involve the same causes of 

action focuses on “whether the primary right and duty are the same in each case.”  Citibank, N.A. 

v. Data Lease Fin. Corp., 904 F.2d 1498, 1503 (11th Cir.1990) (quoting I.A. Durbin, Inc. v. 

Jefferson Nat. Bank, 793 F.2d 1541, (11th Cir. 1986)).  In applying this test, a court compares the 
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substance of the actions rather than their form—“a court must look to the factual issues to be 

resolved in the second cause of action, and compare them with the issues explored in the first 

cause of action.’ ” Id. (quoting S.E.L. Maduro v. M/V Antonio De Gastaneta, 833 F.2d 1477, 

1482 (11th Cir. 1987)) (internal quotation marks omitted).  Generally, “if a case arises out of the 

same nucleus of operative fact, or is based upon the same factual predicate, as a former action, 

[then] the two cases are really the same ‘claim’ or ‘cause of action’ for purposes of res judicata.” 

Id. (quoting Ruple v. City of Vermillion, S.D., 714 F.2d 860, 861 (8th Cir. 1983)). 

The decision of the Fourth DCA would be given preclusive effect under Florida law as 

well.  In Sullivan v. Hoff-Sullivan, 58 So. 3d 293 (Fla. 1
st
 DCA 2011), the First DCA held: 

The foundation of res judicata is that a final judgment in a court of competent 

jurisdiction is absolute and settles all issues actually litigated in a proceeding as 

well as those issues that could have been litigated.” Engle v. Liggett Group, Inc., 

945 So. 2d 1246, 1259 (Fla. 2006); see Fla. Dep't. of Transp. v. Juliano, 801 

So.2d 101 (Fla. 2001). 

 

Review of the cited opinion conclusively shows that the issues raised in the instant 

litigation were or could have been litigated to final judgment and affirmed on appeal.  The four 

identities necessary for the application of res judicata under Florida law are: 

(1) identity of the thing sued for; (2) identity of the cause of action; (3) identity of 

the parties; and (4) identity of the quality in the person for or against whom the 

claim is made. 

 

AMEC Civil, LLC v. State, Dept. of Transp., 41 So. 3d 235, 239-40 (Fla. 1st DCA 2010) 

 Here, Plaintiff’s claims are squarely barred under res judicata.  As it previously did in 

state court, Plaintiff is now suing the Department over taxes imposed on its purchases of fuel 

made off of its reservations or trust land.  Plaintiff’s federal suit raises nearly identical arguments 

that were raised in state court, although this time Plaintiff attempts to recast its challenge under 

the Indian Commerce and Equal Protection clauses.  As discussed above, the state court 
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proceedings squarely addressed Plaintiff’s Indian Commerce Clause arguments.  And Plaintiff 

did not raise any equal protection claim in the state court proceedings, even though it could have.  

As a result, this Court is required to give preclusive effect to Plaintiff’s previous state court suit, 

and Plaintiff’s claims should be dismissed.  

FLORIDA’S MOTOR FUEL TAX 

Plaintiff admits that the purchases of motor fuel occurred at off-reservation fuel stations 

within the state of Florida.  See Complaint, ¶ 18.  The Plaintiff requested a refund of motor fuel 

tax paid during the period of June 7, 2009 through March 31, 2012.  Complaint, ¶ 18.   On June 

6, 2012, the Plaintiff filed a claim for refund of motor fuel tax in the amount of totaling 

$393,247.30 which the Department denied.  Id. 

The Plaintiff contends that the motor fuel was consumed on its reservation.  However, the 

motor fuel tax is imposed at the time of “use” by the consumer, pursuant to Sections 206.01(24) 

and 206.41(4)(a), Florida Statutes.  “Use” by the consumer occurs when the consumer places the 

fuel in the fuel tank of its vehicle.  § 206.01(24), Fla. Stat.  In this case, that taxable event 

undeniably occurred off the reservation; the ultimate destination of the vehicle is unimportant.  

The fuel is “used” for tax purposes upon placement into the vehicle.  Florida Dept. of Revenue v. 

Seminole Tribe of Florida, 65 So. 3d 1094 (Fla. 4th DCA 2011), cert. denied, Seminole Tribe of 

Florida v. Florida Dept. of Revenue, 86 So. 3d 1114 (Fla. 2012)  (applying United States 

Supreme Court precedents to conclude that imposing Florida’s fuel tax on off-reservation 

purchases does not violate the Indian Commerce Clause in adjudicating the same claims brought 

by the Plaintiff in this case for a prior period). 

Since the conclusion of the Seminole Tribe of Florida decision, the Department has 

continued to recognize that any fuel placed into the fuel tanks of qualifying Plaintiff owned 
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motor vehicles at retail stations on reservation lands would qualify for a refund of any state and 

local taxes paid regardless of the fact that vehicles maybe operated off the Plaintiff's reservation 

and trust lands, since “use” occurred on those lands.   Seminole Tribe of Florida, 65 So. 3d at 

1095 (“The Department has consistently allowed for refunds of excise taxes for fuel purchased 

on reservations or tribal lands, regardless of where the vehicles were driven. The DOR had never 

allowed for refunds of excise taxes when the fuel was purchased outside of tribal land.”).  The 

Department has “administered chapter 206 in this manner for over thirty years.”  Id.
4
   

The plain language of Florida's motor fuel tax statute and the explicit jurisprudence of the 

United States Supreme Court resolve this case as a matter of law, and provide that the Plaintiff is 

subject to the taxes at issue and is not entitled to an injunction providing for prospective refund 

relief.  Wagnon v. Prairie Band Potawatomi Nation, 546 U.S. 95, 112-113 (2005), in which the 

Court affirms that a State may exercise its taxing authority outside of a reservation because 

“absent express federal law to the contrary, Indians going beyond reservation boundaries have 

generally been held subject to nondiscriminatory state law otherwise applicable to all citizens of 

the State.” (citation omitted) 

THE TAX INJUNCTION ACT BARS PLAINTIFF’S CLAIMS 

This Court should decline to accept jurisdiction of this case under the principle of comity 

and the Tax Injunction Act.  The “Tax Injunction Act” (“TIA”), 28 U.S.C. § 1341, provides: 

The district court shall not enjoin, suspend or restrain the 

assessment, levy or collection of any tax under the state law where 

a plain, speedy and efficient remedy may be had in the courts of 

                                                 
4
  Consistent with this definition of use, Section 206.41(3), Florida Statutes, exempts fuel 

contained in the fuel supply tanks of any motor vehicle entering this state and used to propel 

such motor within Florida.  Section 206.41(3), Florida Statutes, is consistent with “use” in 

Section 206.41(4)(a), Florida Statutes.  Thus, fuel placed in the tank of a motor vehicle in 

another state, but consumed in Florida is not taxed.   
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such state.  (emphasis supplied)  

 

Plaintiff claims that this Court has jurisdiction over its action pursuant to 28 U.S.C. 

Sections 1331 and 1362.  Both Sections 1331 and Section 1362 do not provide jurisdiction over 

Plaintiff’s action.  Plaintiff’s claims do not overcome the jurisdictional bar of the TIA. 

In Moe v. Confederated Salish and Kootenai Tribes of Flathead Reservation, 425 U.S. 

463 (1976), the Supreme Court held that Section 1362 overrides the bar of Section 1341 in a case 

brought by a Tribe to vindicate the Tribe’s rights under federal law challenging certain taxes 

imposed on its reservation.  That is not the case here.  As set forth in detail above, the Plaintiff is 

attempting to invalidate a non-discriminatory state tax on an off reservation transaction, not to 

challenge a tax imposed on transactions occurring on its reservation.  As such, there is no 

authority for the proposition that Section 1341 does not apply to a state tax imposed on off 

reservation transactions. 

The TIA on its face bars injunctive relief as in this case at bar.  In addition, the United 

States Supreme Court has applied the TIA to suits for declaratory relief and damages as well. 

Osceola v. Fla. Dept. of Revenue, 893 F.2d 1231, 1233 (11th Cir. 1990), citing California v. 

Grace Brethren Church, 457 U.S. 393, 408 (1982) (“we now conclude that the Act also prohibits 

a district court from issuing a declaratory judgment holding state tax laws unconstitutional.”). 

 As the United States Supreme Court stated, the TIA restricts the power of federal district 

courts to prevent collection or enforcement of any tax under state law.  Arkansas v. Farm Credit 

Services of Central Arkansas, 520 U.S. 821, 823 (1997).  The statute has its roots in equity 

jurisprudence, comity and the principles of federalism.  Before enactment of the TIA, equity, 

comity and federalism directed the federal courts to abstain from interference in state tax matters.  

Matthews v. Rodgers, 284 U.S. 521, 525 (1932).  In the TIA, Congress recognized the imperative 
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need of a state to administer its own fiscal operations, Rosewell v. LaSalle National Bank, 450 

U.S. 503, 522 (1981), citing Tully v. Griffin, Inc., 429 U.S. 68, 73 (1976)
5
, and both confirmed 

and sanctioned the prior equity practice.  Moe v. Confederated Salish and Kootenai Tribes of 

Flathead Reservation, 425 U.S. 463, 470 (1976); Jefferson County v. Acker, 137 F.3d 1314, 1318 

(11th Cir. 1998), reversed on other grounds, Jefferson County, Alabama v. Acker, 527 U.S. 423 

(1999).   

 The TIA is a “’jurisdictional rule’ and a ‘broad jurisdictional barrier’” that deprives 

district courts of the jurisdiction to “enjoin, suspend or restrain the assessment, levy or collection 

of any tax under the state law where a plain, speedy and efficient remedy may be had in the 

courts of such state.”  28 U.S.C. § 1341; see Farm Credit Services, 520 U.S., at 825, (citing Moe, 

425 U.S., at 470); Jefferson County v. Acker, 137 F.3d, at 1318 (“stripping federal courts of the 

power to grant relief”) (citation omitted).  The TIA is first and foremost a vehicle to limit 

drastically federal court jurisdiction to interfere with state taxes.  Farm Credit Services, 520 

U.S., at 825.  See also Osceola, 893 F.2d at 1232 (The TIA does not confer jurisdiction, but 

instead limits jurisdiction which might otherwise exist).   

 The Act not only divests the district court of jurisdiction to issue an injunction enjoining 

state officials, “but also of jurisdiction to take actions that ‘suspend or restrain’ the assessment 

and collection of state taxes.”  California v. Grace Brethren Church, 457 U.S. 393, 408 (1982) 

(emphasis added).  As the Eleventh Circuit said in Williams v. City of Dothan, Alabama, 745 

F.2d at 1406, 1411 (11th Cir. 1984), the Act bars federal court jurisdiction where “the relief 

                                                 
5
 See also Franchise Tax Board of California v. Alcan Aluminum Limited, 493 U.S. 331 (1990).  

Accord, Waldron v. Collins, 788 F.2d 736, 737 n.3, rehearing den'd, 795 F.2d 89 (11th Cir. 

1986), cert. den., 479 U.S. 884 (1986). 
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requested by the plaintiff will 'enjoin, suspend or restrain' a state tax assessment.”   (emphasis 

added).  Declaratory judgments, interpreting state tax law questions, are also barred under the 

Tax Injunction Act.  Franchise Tax Board of California, 493 U.S. at 338; California v. Grace 

Brethren Church, 457 U.S. at 408); Osceola v. Florida Department of Revenue, 893 F.2d at 

1233.   

 Because the Plaintiff is seeking to declare Florida’s motor fuel tax invalid as applied to 

their off reservation purchases of motor fuel, rather than state taxation of its on reservation 

activities, this case is barred by the TIA. 

PLAINTIFF’S COMPLAINT FAILS TO STATE A CLAIM 

UPON WHICH RELIEF CAN BE GRANTED 

 

In addition to the Department’s Eleventh Amendment immunity and this Court’s lack of 

jurisdiction under the Tax Injunction Act, each of the five counts also has specific infirmities 

which provide further grounds for dismissal. 

COUNTS I AND II - STATE TAXATION OF TRANSACTIONS THAT OCCUR 

OFF THE PLAINTIFF’S RESERVATIONS DOES NOT VIOLATE TRIBAL 

SOVEREIGNTY AND THE INDIAN COMMERCE CLAUSE PROVIDES NO 

BASIS TO INVALIDATE FLORIDA’S MOTOR FUEL TAX. 

 

 Plaintiff’s off-reservation purchases of motor fuel are subject to Florida’s motor fuel tax.  

The plain language of Florida’s motor fuel tax statute and the explicit jurisprudence of the 

United States Supreme Court provide that the Plaintiff must pay state motor fuel tax when the 

Plaintiff placed the fuel in the tanks of its vehicles off its reservation and trust lands.   

 Supreme Court jurisprudence on state taxation of Indian tribes falls into two categories 

based solely on the location of the activity being regulated: off-reservation or on-reservation.  

The Supreme Court has consistently held that state taxes on transactions occurring off-

reservation are valid.  E.g., Wagnon v. Prairie Band Potawatomi Nation, 546 U.S. 95, 99 (2005) 
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(state’s motor fuel tax was permissible when assessed against non-Indian distributors who 

delivered fuel to reservation gas stations, because it arose out of transactions occurring off the 

reservation); Oklahoma Tax Comm’n v. Chickasaw Nation, 515 U.S. 450, 464 (1995) (income of 

tribe members residing off the reservation, even if they earned that income on the reservation, 

was subject to state tax); Washington v. Confederated Tribes of the Colville Indian Reservation, 

447 U.S. 134, 163-64 (1980) (court implied that a state could tax tribe member’s car to the extent 

it was used off the reservation); Mescalero Apache Tribe v. Jones, 411 U.S. 145, 148-149 (1973) 

(state taxes on tribe’s ski resort located outside the boundaries of the reservation were 

permissible).  Consequently, the rule that Indian tribes and their members are generally immune 

from state taxation “does not operate outside Indian country.”  Chickasaw Nation, 515 U.S. at 

464 (emphasis added).   

 Indeed, Wagnon – the most recent of the relevant Indian Commerce Clause cases from 

the Supreme Court – is particularly helpful in this case.  Wagnon, like this case, involved off-

reservation state taxation of Indian tribes.  546 U.S. at 112-114.  The Court found that in cases 

involving state taxation of Indian tribes off the reservation, “[a]bsent express federal law to the 

contrary, Indians going beyond reservation boundaries have generally been held subject to 

nondiscriminatory state law otherwise applicable to all citizens of the State.”  546 U.S. at 113 

(citations omitted).  In contrast, “States are categorically barred from placing the legal incidence 

of an excise tax on a tribe or on tribal members for sales made inside Indian country without 

congressional authorization.”  Id. at 101-102.   

Regarding on-reservation activity, states are generally without power to tax reservation 

land or tribe members’ activities thereon, absent express congressional authority.  County of 

Yakima v. Confederated Tribes & Bands of Yakima Nation, 502 U.S. 251, 258 (1992).  The 
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dispositive question in determining whether an Indian tribe is subject to state law is the location 

of the activity the state attempts to regulate.  White Mountain Apache Tribe v. Bracker, 448 U.S. 

136, 151 (1980) (the reservation boundary “remains an important factor to weigh in determining 

whether state authority has exceeded the permissible limits.”).  Therefore, a state may not tax a 

tribe member’s income derived wholly from reservation sources, McClanahan v. State Tax 

Commission of Arizona, 411 U.S. 164. 179-80 (1973); tribe members’ personal property located 

on the reservation, Moe v. Confederated Salish and Kootenai Tribes of Flathead Reservation, 

425 U.S. 463, 480-81 (1976); sales of products to Indians on the reservation, Id.; motor vehicles 

owned by tribe members for the times used on the reservation, Colville Indian Reservation, 447 

U.S., at 163-64; or motor fuel sold by a tribe to tribe members on a reservation, Chickasaw 

Nation, 515 U.S., at 462.  

As a general matter, however, state laws apply to the Plaintiff and its members are 

subject to state law “unless such application would interfere with reservation self-government or 

would impair a right granted or reserved by federal law.”  Mescalero Apache Tribe v. Jones, 411 

U.S. 145, 148 (1973).  While state tax law is particularly scrutinized when applied to activities of 

tribe members on reservation property, “tribal activities conducted outside the reservation 

present different considerations,” and a state’s taxing authority is broader.  Id.  Plaintiff’s 

members are therefore subject to all manner of tax laws, criminal sanctions, and other state laws 

when they leave the reservation.  Nevada v. Hicks, 533 U.S. 353, 362 (2001). 

 The Plaintiff is subject to the state motor fuel taxes imposed by Florida because the 

taxable purchase and “use” occurred off the reservation.  There is no dispute that all of the motor 

fuel referenced in the Plaintiff’s complaint was purchased at stations outside of the Plaintiff’s 

reservations.  See Complaint, ¶¶ 18, 19.  So the relevant question is where the taxable event 
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occurred.  Florida law provides the tax is on the “use” of motor fuel, “use” being a term wholly 

defined by the statute as “the placing of motor or diesel fuel into any receptacle on a motor 

vehicle from which fuel is supplied for the propulsion thereof.”  § 206.01(24), Fla. Stat.  

 Supreme Court decisions under the Indian Commerce clause give deference to state 

legislative decisions in areas such as defining when motor fuel is “used.”  Dispositive language 

in the statute is determinative, and, absent that, courts are to interpret fairly a tax statute as both 

written and applied.  Wagnon, 546 U.S. at 102-03; see also Chickasaw Nation, 515 U.S. at 462 

(looking to the law’s statutory definitions and plain language to determine when a tax was 

imposed, relying on the import of the language and the structure of the statute).  For instance, in 

Wagnon, the Court noted that dispositive language within the Kansas statute was determinative, 

concluding that the distributor of motor fuel was responsible for the tax, and that this conclusion 

was supported by a fair interpretation of the statute.  546 U.S. at 102-03; see also Moe, 425 U.S. 

at 482 (finding that non-Indian consumer received the benefit of the tax exemption “necessarily 

follow[ed]” from the Montana tax statute). 

 The Plaintiff contends that the statutory definition of “use” should be disregarded and 

that the appropriate question is where the vehicle is driven after the taxable transaction.  Yet 

caselaw from the Supreme Court under the Indian Commerce Clause does not support 

disregarding state law in this instance.   

In sum, the key facts are that the Plaintiff purchased and placed fuel in the fuel tank on its 

vehicles while outside its reservation and trust lands.  Because Florida law says that the taxable 

“use” of the motor fuel, as defined by Section 202.01(24), Florida Statutes, occurs off the 

reservation, the Plaintiff is subject to the motor fuel tax.  Nothing in the Supreme Court’s Indian 
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Commerce Clause jurisprudence requires a different result.  Indeed, these cases urge deference to 

state legislative decisions such as the one Florida made about when motor fuel is “used.”   

Accordingly, the off-reservation imposition of the motor fuels tax does not run afoul of 

the Indian Commerce Clause and the Plaintiff’s claim that Florida’s motor fuel tax is invalid as 

applied to Plaintiff fails to state a claim and no set of facts can be alleged that would. 

COUNTS III, IV and V – PLAINTIFF’S EQUAL PROTECTION CLAIMS LACK 

MERIT BECAUSE FLORIDA’S CLASSIFICATION OF WHO IS ENTITLED TO 

EXEMPTION FROM MOTOR FUELS TAX IS RATIONALLY BASED 

 

The exempt classifications under Sections 206.41(4) (c) and (d), Florida Statutes, are 

rationally related to the legitimate interests of Florida.  Plaintiff claims that because it is 

responsible for the construction and maintenance of its own roadways it is entitled to an 

exemption under Section 206.41(4) (d), Florida Statutes, as a county government or 

municipality.  Plaintiff also contends that it is entitled to the exemption under Section 

206.41(4)(c), Florida Statutes, because it uses “substantially all of its fuel” on its reservation 

property, and not on Florida’s roadways that it “does not use, ” resulting in the Plaintiff paying a 

“grossly disproportionate share” for its limited use of such roadways that is not rationally related 

to any legitimate interest of the state.  Complaint, ¶¶ 46, 47, 48, 51, 52. 

First, Plaintiff is not similarly situated with a county or a municipality as it is neither.  

The Florida Supreme Court has allowed the legislature to create classifications without violating 

equal protection, as done by the Florida Legislature in Chapter 206, Florida Statutes.  Eastern Air 

Lines, Inc., v. Dep’t of Revenue, 455 So. 2d 311 (Fla. 1984).  In Eastern, the Supreme Court was 

dealing with a challenge to Chapter 83-3, Laws of Fla., which created Part II of Chapter 212, 

Florida Statutes (1983).   Eastern, 455 So. 2d., at 313.  The new law eliminated a portion of the 

excise tax imposed on fuel purchased for road transportation use and imposed a five percent 
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sales tax on aviation jet fuel.  Id.  Thus, interstate air common carriers were taxed at a different 

rate than other common carriers, such as railroads and vessels.  Id. 

Eastern Airlines, asserted that all interstate carriers, whether they were airlines, railroad, 

trucks or vessels, were similarly situated for fuel tax purposes.  Eastern, 455 So. 2d., at 314.  The 

Court, in upholding the classification and different tax treatment, stated that “Classifying 

Airlines differently from vessels and railroads, for fuel tax purpose is not arbitrary.  Airlines 

enjoy advantages and must tolerate some disadvantages due to their distinctive nature.”  Id. 

The classification in the case at hand, between the Plaintiff and Florida county and 

municipal governments, is in line with Eastern and is not arbitrary.  As held in Eastern, a 

classification founded upon a reasonable distinction or difference in state policy is not arbitrary 

and does not violate the concept of equal protection.  Id. , citing, Allied Stores v. Bowers, 358 

U.S. 522 (1959).  Florida recognizes the distinct difference between its own political 

subdivisions and municipal corporations, over which the State has plenary control, and the 

Plaintiff, over which the Legislature has no power, upon which the Legislature can rationally 

base its classification for tax purposes.  Id.  The classification drawn and the different treatment 

for tax purposes, in this case, do not violate the concepts of equal protection. 

Additionally, legislatures are accorded broad latitude in the establishment of tax 

classifications.  Madden v. Kentucky, 309 U.S. 83, 88 (1940).   See, Fitzgerald v. Racing Assoc. 

of Cent. Iowa, 539 U.S. 103, 109 (2003) (Party challenging a legislative classification scheme 

can only succeed if it negates “‘every conceivable basis’ that might support different 

treatment.”).  There need only be a rational basis for the classification used and the burden is on 

the party challenging the legislation to negate every conceivable rational basis that might support 

it.  Carmichael v. Southern Coal & Coke Co., 301 U.S. 495, 509 (1934); Eastern, 455 So. 2d, at 
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314.   Further, “a classification neither involving fundamental rights nor proceeding along 

suspect lines is accorded a strong presumption of validity.”  Heller v. Doe, 509 U.S. 312, 319 

(1993). 

Plaintiff already enjoys a refund of motor fuel taxes for motor fuel purchases it makes on 

its reservation.  Seminole Tribe of Florida, 65 So. 3d 1095, 97.  Plaintiff does enjoy a refund of 

the tax like those qualifying for exemption under Section 206.41(4)(c), Florida Statutes, who use 

motor fuel in agricultural, commercial fishing or commercial aviation purposes.  The transactions 

involved in this case involve multiple purchases by multiple, individual vehicles off the 

reservation.  As the Fourth District noted in Seminole Tribe of Florida, the Plaintiff “reaps the 

benefit of untaxed fuel when it is purchased on tribal lands even if the fuel is used off of tribal 

lands.”  Seminole Tribe of Florida, 65 So. 3d at 1097. 

The non-discriminatory Florida motor fuel tax at issue in this case benefits all Florida 

citizens, the Plaintiff and non-Indians alike.  The State of Florida provides the benefits of an 

organized and civilized society to all of its citizens, the Plaintiff and non-Indians alike.  

Carmichael v. Southern Coal & Coke Co., 301 U.S. 495,  522 (1937) (“The only benefit to 

which the taxpayer is constitutionally entitled is that derived from his enjoyment of the privileges 

of living in an organized society, established and safeguarded by the devotion of taxes to public 

purposes.” ).  See Wagnon v. Prairie Potawatomi Nation, 546 U.S. 95, 115 (2005) (holding that a 

Kansas motor fuel tax imposed on non-Indian distributors who received fuel off-reservation but 

delivered it directly to a tribal-owned gas station located on tribal property and that finding that 

“Kansas uses the proceeds from its fuel tax to pay for a significant portion of the costs of 

maintaining the roads and bridges on the Nation's reservation, including the main highway used 

by the Nation's casino patrons…,” [and] that “… burden falls equally upon all retailers within the 
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State regardless of whether those retailers are located on an Indian reservation.”) ; Cotton 

Petroleum Corp. v. New Mexico, 490 U.S. 163, 189-190 (1989) (services provided by New 

Mexico were available to the non-Indian lessees and the members of the Tribe off and on the 

reservation, and there is no “constitutional requirement” that such benefits received “must equal 

the amount of its tax obligations.”). 

Plaintiff paid the motor fuel tax like anyone else purchasing motor fuel in the state of 

Florida.  Those taxes are used to pay for a significant portion of the cost of maintaining the state 

and county roads that lead to and from its reservations, trust lands and casinos.  Plaintiff uses the 

state and county roads that lead to and from its reservations, trust lands, and casinos.  The 

numerous patrons and visitors of the Plaintiff's reservations, trust lands, and casinos use those 

same state and county roads.   

COUNT VI – PLAINTIFF’S REQUEST FOR  

PROSPECTIVE REFUND RELIEF SHOULD BE DENIED. 

 

Plaintiffs seek to divest Florida of its sovereign right to its motor fuel tax on off 

reservation transactions within its own borders.  The administration of state tax laws does not 

present a federal question under Sections 1331 and 1362, especially where the Plaintiff has failed 

to point to any act of Congress that prohibits Florida from subjecting the Plaintiff to the non-

discriminatory motor fuel tax.  Plaintiff fails to state a claim upon which relief can be granted 

and the case should be dismissed. 

  The administration of Florida’s motor fuel tax is solely a matter of state law.  The TIA 

deprives district courts of the jurisdiction “to take actions that ‘suspend or restrain’ the 

assessment and collection of state taxes.”  California v. Grace Brethren Church, 457 U.S. 393, 

408 (1982) (emphasis added).  As the Eleventh Circuit said in Williams v. City of Dothan, 
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Alabama, 745 F.2d at 1406, 1411 (11th Cir. 1984), the Act bars federal court jurisdiction where 

“the relief requested by the plaintiff will ‘enjoin, suspend or restrain' a state tax assessment.’”   

(emphasis added).   

Plaintiff’s claim for an injunction in the form of prospective refund relief is an invitation 

to this Court to instruct the Department on how to administer the state tax laws.  It is also an 

apparent attempt to circumvent the limited exception of Ex Parte Young, 209 U.S. 123, 155-60, 

(1908).  This exception to immunity only exists where a state official is currently acting in 

violation of federal law and is limited to prospective equitable relief necessary to remedy the 

continuing federal violation.    

PLAINTIFF’S ACTION DOES NOT PROVIDE A RIGHT  

TO A JURY TRIAL UNDER FEDERAL LAW 

 

Plaintiff's Complaint primarily requests injunctive relief.  Plaintiff does not seek damages 

or a refund from the Department.  An injunction represents a traditional form of equitable relief.  

See Mertens v. Hewitt Associates, 508 U.S. 248, 255 (1993).   

The Seventh Amendment to the United States Constitution provides for a right to a jury 

trial in all suits at common law, where the amount in controversy exceeds twenty dollars.  Before 

a court may decide whether a particular case is encompassed by the Seventh Amendment, the 

statute at issue must be examined to determine whether Congress intended to grant a right to a 

jury trial.  City of Monterey v. Del Monte Dunes, 526 U.S. 687, 707 (1999).  The right to a jury 

trial exists only if the action and remedies are legal in nature and trial by jury would “preserve 

the substance of the common-law right as it existed in 1791.”  Monterey, 526 U.S. at 708 (citing 

Markman v. Westview Instruments, 517 U.S. 370, 376 (1996)). 
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A review of 28 U.S.C. Sections 1331 and 1362 reveals that they do not expressly confer a 

right to a jury trial. Thus, the issue must be resolved through a two-pronged constitutional and 

historical inquiry.  Monterey, 526 U.S. at 723 (Scalia, J., concurring).  First, the Court must 

decide whether the cause of action was tried at law, rather than equity, at the time the Seventh 

Amendment was adopted, “or is at least analogous to one that was.”  Id.  Second, the Court must 

determine whether the relief sought is “legal or equitable in nature.”  Id.  This second stage of the 

inquiry is more important than the first.  Granfinancieri, S.A. v. Nordberg, 492 U.S. 33, 42 

(1989).  

Plaintiff’s Complaint primarily involves a request for injunctive relief.  Such a request is 

equitable in nature and not an action upon which there exists a right to a jury trial under Federal 

law.  Plaintiff’s request for declaratory relief does not convert its action to one that is legal in 

nature.  As Plaintiff’s Complaint is currently pled, Plaintiff does not enjoy a right to a jury trial. 

CONCLUSION 

WHEREFORE, State of Florida, Department of Revenue and Marshall Stranburg 

respectfully request that the Court dismiss Plaintiff’s Complaint, and, to the extent that any count 

is not dismissed, the State of Florida, Department of Revenue and Marshall Stranburg ask this 

Court to strike the Plaintiff’s demand for a jury trial.   
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