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SUMMARY OF THE ARGUMENT 
 

 The District Court by determining that the National Indian Gaming 

Commission’s Notice of Violation (NOV) constituted a change of law abused its 

discretion and committed legal error by granting prospective relief under Rule 

60(b)(5) of the Federal Rules of Civil Procedure.  There was no change of law.  

 The “sole proprietary interest theory” espoused by the NOV is merely a 

change in agency interpretation.  A change of agency interpretation does not 

constitute a change of law under Rufo v. Inmates of Suffolk County Jail, 502 U.S. 

367 (1992) warranting relief under Rule 60(b)(5) modifying the 1994 Consent 

Decree. 

Nor did the NOV constitute a change of factual conditions constituting a 

change of circumstances warranting a modification of the 1994 Consent Decree as 

contemplated by Rufo.  The City and the Band both anticipated that the National 

Indian Gaming Commission may change its interpretation of the Indian Gaming 

Regulatory Act in the future.  Each to protect themselves from changes, the parties 

both agreed to the 1994 Consent Decree.   

Having anticipated the potential for a change of agency interpretation, the 

Band must satisfy the “heavy burden” of Rufo and demonstrate that it made 

reasonable efforts to comply with the Consent Decree.  The Band made no effort to 

comply.  Rather, it chose to defy.  In the face of such defiance, the District Court 
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abused its discretion by granting Rule 60(b)(5) prospective relief.  There was no 

change in law or facts warranting such relief.    

ARGUMENT AND AUTHORITIES 
 

I. THE DISTRICT COURT ABUSED ITS DISCRETION AND 
COMMITTED LEGAL ERROR BY GRANTING PROSPECTIVE 
RELIEF UNDER RULE 60(b)(5). 

 
A. Regardless of how the standard of review is labeled, the District 

Court Committed Legal Error. 
 
 The Band infers that the City’s contention that the de novo standard of 

review for its challenge to Judge Nelson’s order granting the Band prospective 

relief was incorrect.1  The Band goes onto argue that the proper standard is abuse 

of discretion.2  Whether the standard of review is labeled as de novo or as an abuse 

of discretion it makes little difference in this appeal as the District Court made an 

error of law.   

 The Eighth Circuit has addressed this issue.  While this Court reviews a 

district court’s ruling on a Rule 60(b)(5) motion for an abuse of discretion, where 

the issue is purely legal, the label of abuse of discretion or de novo is immaterial.  

The Eighth Circuit stated that: 

“[t]his Court reviews a district court's ruling on a Rule 60(b)(5) motion for 
abuse of discretion. Parton v. White, 203 F.3d 552, 555–56 (8th Cir.2000). 
Both HMOP and Tyson argue that because this case involves only pure 
issues of law, the standard of review should be de novo. Nothing turns on 

                                                 
1 Band’s Response Brief at p. 7. 
2 Id. 
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this argument because a “ ‘district court by definition abuses its discretion 
when it makes an error of law.’ ” Computrol, Inc. v. Newtrend, L.P., 203 
F.3d 1064, 1070 (8th Cir.2000) (quoting Koon v. United States, 518 U.S. 81, 
100, 116 S.Ct. 2035, 135 L.Ed.2d 392 (1996)).” 

Prudential Ins. Co. of Am. v. Nat'l Park Med. Ctr., Inc., 413 F.3d 897, 903 (8th 

Cir. 2005)(Emphasis supplied).  Further,  

“[l]ittle turns, however, on whether we label the review of this particular 
question abuse of discretion or de novo, for an abuse of discretion standard 
does not mean a mistake of law is beyond appellate correction.” 

 
Computrol, Inc. v. Newtrend, L.P., 203 F.3d 1064, 1069-70 (8th Cir. 2000)(citing 

Koon v. United States, 518 U.S. 81, 100 (1996)).   

 In this case, the District Court committed a legal error by determining that 

the NOV, as a change in agency interpretation, constituted a change of law under 

Rufo v. Inmates of Suffolk County Jail, 502 U.S. 367 (1992) and thus abused its 

discretion.3  Regardless of what label is attached to the standard of review, the 

District Court’s mistake of law is not beyond appellate correction. 

B. There Was Not a Significant Change in Circumstances 
Warranting a Revision of the 1994 Consent Decree.    

 
1. There Was No Change of Law Warranting Modification of 

the Consent Decree. 
 

The District Court committed a legal error when it determined, without 

citation to any authority, that the “…change in agency position or interpretation 

                                                 
3 Band’s Add. at p. 16.  The District Court did not specifically analyze the NOV as 
a change in factual circumstance.  Id. at n. 10. 
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constitutes a change in the law that could warrant relief.”4  The “change in agency 

position” was neither a change in statutory or decisional law as contemplated by 

the United States Supreme Court.  Rufo, 502 U.S. at 388 and Agostini v. Felton, 

521 U.S. 203, 215 (1997).   

The Band agrees with the City that the Notice of Violation did not constitute 

a change of law as contemplated by Rufo.5  The Band stated: 

“[t]he Band agrees that under existing caselaw, the issuance of the NOV 
does not constitute a change in law because there has been no change in a 
statute or binding caselaw.”6 

 
In absence of legal authority, the District Court committed legal error by finding 

that the NOV constituted a change of law and thus abused its discretion by 

modifying the Consent Decree.  

2. There Was No Change of Factual Conditions Warranting 
Modification of the Consent Decree. 

 
Despite agreeing with the City and the clear authority of Rufo and Agostini 

that there was not a change of law, the Band nevertheless takes the opposite 

position and argues: 

“[a]nd under Rufo, ‘[a] consent decree must of course be modified if, as it 
later turns out, one or more obligations placed upon the parties has become 
impermissible under federal law.’  That is precisely what happened here.”7 
 

                                                 
4 Band’s Add. at p. 16. 
5 Band’s Response Brief at p. 13. 
6 Id. 
7 Id. at p. 10 (Emphasis supplied). 
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The Band argues that there was not a change of law.  The Band, however, argues 

that the law now makes the obligations of the Consent Decree illegal under federal 

law.  Much like the District Court, the Band tries to remedy this incongruous 

argument by simply labeling it as a change of factual conditions.   

The Band cites three cases for the proposition that agency action can 

constitute a change of factual conditions, Davila-Bardales v. I.N.S., 27 F.3d 1, 5 

(1st Cir. 1994), United States v. Asarco Inc., 430 F.3d 972 (9th Cir. 2005), and 

Harrell v. Harder, 369 F.Supp.810 (D.Conn. 1974)   Each of these cases can be 

distinguished.  

a. The “sole proprietary interest theory” is insufficient 
grounds for Rule 60(b)(5) relief. 

 
The Band first cites Davila-Bardales v. I.N.S., 27 F.3d 1, 5 (1st Cir. 1994) for 

the proposition that: 

“[e]xperience is often the best teacher, and agencies retain a substantial 
measure of freedom to refine, reformulate, and even reverse their precedents 
in the light of new insights and changed circumstances.”8 

 
This case, however, is not a Rule 60(b) case.  Nor is it even a case that involved a 

consent decree.  Rather, the case involved a review of an immigration deportation 

order.  This case does not apply to the instant matter. 

Adding to questionable application of this case to the instant matter, the 

Band, further failed to include in its citation the next two sentences which state: 

                                                 
8 Band’s Response Brief at p. 12, n. 29. 
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“[h]owever, the law demands a certain orderliness.  If an administrative 
agency decides to depart significantly from its own precedent, it must 
confront the issue squarely and explain why the departure is reasonable.” 

 
(Id.)(Emphasis supplied).     

With respect to and Harrell v. Harder, 369 F.Supp.810 (D.Conn. 1974), 

which was a Rule 60(b) case, the Band notes that the Harrel court gave “deference 

due the agency charged with the administration of the [Social Security] Act.”9  The 

Harrel court, however, went on to state that:  

“courts are properly loath –in the absence of conflicts with applicable 
statutes or infringements on constitutional rights- to substitute their own 
notions of what might constitute desirable procedures for those duly 
promulgated by the agency.” 
 

Harrel at 816 (Emphasis supplied).  The NIGC, however, has not “duly 

promulgated” any formal regulations regarding the “sole proprietary interest” 

theory and Harrel has no application to the instant matter.   

Quite simply, there has been no formal rulemaking or guidelines establishing 

the sole proprietary interest theory.10  Rather, there are only a series of informal 

advisory opinion letters that are used to form the basis of the NOV.11   

                                                 
9 Id. at p. 15. 
10 The NIGC has not adopted a single regulation that either defines the “sole 
proprietary interest theory” or its enforcement.  In fact, the NIGC issued a Notice 
of Inquiry and Request for Information; Notice of Consultation dated November 
18, 2010 requesting input on: 
 

“[s]hould the Commission consider a regulation identifying when the sole 
proprietary interest provision is violated and providing a process whereby at 
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Even the Band’s own retained expert noted the weakness of the “sole 

proprietary interest theory.”  Dean Washburn stated: 

“[a]s an interpretation of IGRA, the ‘sole proprietary interest’ theory has 
some obvious weaknesses. *** Given the theoretical problems with the 
theory, the NIGC has rarely taken any kind of formal enforcement action 
that would risk exposing the theory to judicial scrutiny.  
 
*** 
The NIGC’s roles in the management contract review process and in the 
review of other contracts for a violation of the ‘sole proprietary interest’ 
standard are controversial.  While the former role is specifically delegated to 
the NIGC by Congress, and the latter role is on weaker legal footing, each of 
these roles raises questions about federal Indian policy.”   

 
Washburn, “The Federal Trust Responsibility in the Age of Tribal Self 

Determination:  Examining the Practical Ramifications of Federal Review of 

                                                                                                                                                             
the Tribe’s request the NIGC will review the documents and made a 
determination?  The Commission is seeking comment on the whether the 
Commission should consider a regulation on this issue, the Commission 
should prioritize it in the regulatory review process, and whether the 
Commission should utilize standard notice and comment rulemaking, a 
Tribal Advisory Committee to assist in its regulatory review of this part, or 
other process.”  
 

75 Fed. Reg. 70685 (November 18, 2010).  After receiving comments, the NIGC 
issued a regulatory review schedule to review the same and the last consultation 
group is scheduled for February 7 through 8, 2012.  76 Fed. Reg. 18459 (April 4, 
2011).  This demonstrates that there no definition, regulation, or even process that 
has been formally adopted by the NIGC to govern the “sole proprietary interest 
theory” or orderly review all agreements.     
 
11 Band’s Response Brief at p. 11, n. 25.  
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Tribal Economic Decisions in Indian Gaming in the Modern Era,” Research 

Symposium on Bad Public Goods, Mismanagement by Micromanagement 

(September 15, 2008)(Emphasis supplied). 

 Even the Band’s own counsel, Vanya Hogen, recognized the issues with the 

“sole proprietary interest theory.”  Attorney Hogen stated that: 

“[t]his suggests that there are several problems with the way this regime has 
developed.  First, the NIGC started doing this without giving notice to 
anyone.  This language about ‘sole proprietary interest’ had been in the 
statute since 1988, since IGRA was first enacted, and the NIGC had not said 
anything about it or taken any enforcement actions about it.  Even today, 
now that the NIGC has been using proprietary interest analysis for a few 
years, there is still no bulletin and no regulation.” 

  
Washburn, Brandon, Hogen, and Hogen, “Paternalism or Protection? Federal 

Review of Tribal Economic Decisions in Indian Gaming,” Arizona Legal Studies 

Discussion Paper No. 08-25 (Emphasis supplied). 

The informal letters forming the basis of the “sole proprietary interest 

theory” do not provide for any sense of “orderliness.”  Recognizing this, Judge 

Montgomery, in granting partial summary judgment in favor of the City noted that: 

“[t]he differences between the role of an agency and the role of the courts 
reinforces the conclusion that a change in an agency’s interpretation of the 
law is not the same as a change in the courts’ interpretation of the law. Cf. 
Laborers’ Int’l Union of N. Am., AFL-CIO v. Foster Wheeler Corp., 26 F.3d 
375, 386-87 n.8 (3d Cir. 1994) (explaining the differences between agencies 
and Article III courts and stating that “courts insulated from the dynamic 
political pressures agencies face should jealously guard their protective 
power to watch over agencies, so that agencies’ retrospective changes to the 
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law do not brand conduct that was legal when performed illegal when 
challenged when to do so would cause ‘manifest injustice’”).12 

 
The NOV is not a change of law.  It is still based upon the same informal 

advisory opinion letters already rejected by the District Court.  No regulations have 

been   adopted.  The NOV was not a change of law.  Quite simply, as Judge 

Montgomery properly noted, a change of agency interpretation is not a change of 

the law in the context of Rule 60(b).     

Next, the Band cites United States v. Asarco Inc., 430 F.3d 972 (9th Cir. 

2005) for the proposition that “an agency’s post-consent-decree change of its 

interpretation of federal law is a change of circumstance” proper for Rule 

60(b)(5).13  

The Band cites Asarco for the proposition that a later enforcement action 

could warrant a modification of a consent decree had the parties not anticipated it 

at the time they agreed to the consent judgment.14  An actual examination of 

Asarco defies the Band’s argument. 

First, the Asarco court actually denied the modification of the consent 

decree.  Citing Rufo, the Asarco court stated: 

“[i]f it is clear that [Defendant] anticipated changing conditions that would 
make performance of the decree more onerous but nevertheless agreed to the 

                                                 
12 Memorandum Opinion and Order dated April 21, 2010, pp. 15-16, Band’s App. 
at pp. 375-76 (Emphasis supplied). 
13 Id. at pp. 14-16. 
14 Id. at pp. 14-15. 
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decree, [Defendants] would [then] have to satisfy a heavy burden to 
convince a court that [they] agreed to the decree in good faith, made a 
reasonable effort to comply with the decree, and should be relieved of the 
undertaking under Rule 60(b).   
 
*** 
But the likelihood of significant changes occurring over the life of the decree 
does not mean that courts have unbridled discretion to modify a decree when 
a party actually anticipated the changed factual circumstances in question.  
Rufo makes clear that ‘on such terms as are just, a party may be relieved 
from a final judgment or decree where it is no longer equitable that the 
judgment have prospective application. 
 
Accordingly, we address two questions in this appeal.  First, did Defendants 
anticipate at the time they entered into the decree that the EPA would 
superfund the Basin?  Second, if so, did Defendants satisfy the heavy burden 
standard established in Rufo?” 

 
U.S. v. Asarco Inc., 430 F.3d 972, 979 (9th Cir. 2005)(citing  Rufo 502 U.S. at 385).  

The Asarco court answered the first question in the affirmative and the second in 

the negative.  Id.   

The City and the Band are much like the parties in Asarco.  First, they 

anticipated a change of circumstances, such as a change of agency interpretation.  

Second, the Band cannot satisfy the heavy burden established in Rufo.  Namely, 

they did not make a reasonable effort to comply with the Consent Decree.  They 

made no effort whatsoever.  
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b. A change of agency interpretation was anticipated by 
way of a non-alteration and non-abrogation clause. 

 
 The parties anticipated that an agency may change its interpretation and 

agreed to provisions preventing the parties from seeking such a change.  The non-

alteration and non-abrogation clause in the 1994 Agreement which prohibited the 

parties from seeking: 

“…any amendment to the Indian Gaming Regulatory Act of 1988, or any 
other federal law, that would alter or abrogate, or cause the alteration or 
abrogation of this agreement.”15 

 
This clause demonstrates that the parties anticipated that a change in agency 

interpretation was possible.  

The Band argues that this clause is inapplicable as it did not seek to amend 

the IGRA or any other federal law.16  The Band insists that the NIGC merely 

changed its interpretation of the sole proprietary interest theory and that the Band 

“simply sought review of the agreements by the NIGC after that change 

occurred.”17   

The Band’s reading, however, is too restrictive as it ignores the language “or 

any other federal law, that would alter or abrogate, or cause the alteration or 

abrogation of this agreement.”  The Band argues that the NIGC may act through 

                                                 
15 Band’s Response Brief at p. 18-19 (citing 1994 Main Agreement §13, Band’s 
App. at p. 141) 
16 Id. at p. 19.   
17 Id. at p. 19.   
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rulemaking and adjudicatory proceedings whether informal or formal.18  It is 

through this process that the Band now claims that the Consent Decree is illegal.  

The Band cannot have it both ways.    

The Band did not “simply [seek] review of the agreements.”  Rather, the 

Band actually sought to be held in violation.  Attorney Buffalo pleaded to the 

NIGC that: 

“[t]ime is of the essence in this review.  In the current federal litigation, the 
Court recently ruled that the 1994 consent decree that recognized the parties’ 
settlement as embodied in the 1994 Agreement remains in place and granted 
partial summary judgment to the City.  It did not reach any aspect of the 
underlying legality of the 1994 Agreements under current federal gaming 
law, a conclusion that does not bind the NIGC.***The Band ultimately seeks 
as relief an enforcement action that in which the NIGC:  (1) declares that 
the 1994 Agreements do not comply with the IGRA; (2) orders that the Band 
be ordered to cease any further payments to the City; and 93)[sic] orders 
that the payments made to the City violated IGRA as of at least 2001 based 
upon the NIGC’s sole-proprietary-interest opinions.”  19   
 

Not only is this contrary to the non-alteration and non-abrogation clause, it is 

contrary to the requirement that the Band make a “reasonable effort to comply with 

the decree” as contemplated by Rufo and Asarco.   

Because the parties anticipated possible agency action and agreed to the 

Consent Decree, the issuance of the NOV is not an unanticipated event under Rufo.  

                                                 
18 Band’s Response at p. 25. 
19 Correspondence dated August 16, 2010.  City App. at p. 13 (Emphasis supplied). 
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Thus, the NOV, in and of itself, cannot be the change supporting a modification 

under Rule 60(b)(5).   

The Band needed to carry the “heavy burden” that it “made a reasonable 

effort to comply with the decree.”   Supra.  Rufo 502 U.S. at 385 and Asarco 430 

F.3d at 979.  By asking to be held in violation, only after it stopped payment under 

the Consent Decree, after the litigation had commenced, and only after the NIGC 

directed the parties to arbitrate the Extension Term, the Band did not make any, let 

alone a reasonable, effort to comply with the Consent Decree.  Under Rufo and 

Asarco the Band did not satisfy the “heavy burden.”  Thus, the Band is not entitled 

to relief under Rule 60(b)(5).   

C. The Band, contrary to its assertion, could have complied with the 
Consent Order despite the issuance of the NOV.  

 
The Band continues to rely upon a purported “quandary” of its own creation 

in an effort to justify and avoid its prior breach of the Consent Decree by 

continuing to argue that it cannot comply with both the Consent Decree and the 

NOV.20  As noted above, the Band cannot meet the “heavy burden” contemplated 

by Rufo if it did not make a reasonable effort to comply with the Consent Decree. 

By seeking the NOV and the resulting potential for penalties, the Band did not 

                                                 
20 Band’s Response Brief at p. 20.   
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make a reasonable effort to comply with the Consent Decree.21  Further, by failing 

to appeal the NOV and objecting to the City’s efforts to appeal the NOV, the Band 

did not make a reasonable effort to comply.22 

The City, in its opening brief cited both Martinez v. City of St. Louis, 539 

F.3d 857 (8th Cir. 2008) and O’Sullivan v. City of Chicago, 396 F.3d 843, 865 (7th 

Cir. 2005) for the proposition that compliance with a consent decree until dissolved 

is a complete defense and changes in legal or factual predicates are not grounds for 

ignoring or defying a consent decree respectively.23 

The Band attempts to distinguish Martinez by attempting to limit the holding 

to the context of a Title VII.24  Nevertheless, compliance with a valid consent 

decree, regardless of the context, until dissolved is a complete defense to any 

agency action.  The doctrine of separation of powers requires that much.   

The Band could have and should have continued to comply with the Consent 

Decree until it was modified or dissolved.  Instead, the Band chose to ignore the 

Consent Decree and the judicial branch of the federal government.       

                                                 
21 Correspondence dated August 16, 2010.  City App. at p. 13 (Emphasis supplied). 
Supra at n. 24.   
22  Chair Diver Correspondence dated July 27, 2011.  City App. at pp. 20-21 
(stating intent not to appeal).  Attorney Hogen Correspondence dated July 29, 
2011.  City App. at pp. 25-26 (objecting to the City’s effort to intervene and appeal 
the NOV). 
23 City’s Brief at p. 36.   
24 Id. at. p. 21. 
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The Band did not even attempt to address O’Sullivan.  Nor could it.   

O’Sullivan prohibits a party from ignoring or defying a consent decree based upon 

changes in factual or legal predicates.   

In actuality, the Band did more than ignore and defy the Consent Decree 

based upon changes in factual or legal predicates.  The Band ignored and defied 

the Consent Order before the existence of any  changes in factual or legal 

predicates.  The Band ceased compliance with Consent Decree on August 6, 2009 

when its Reservation Business Committee adopted Resolution Number 1316-09 

ceasing all payments to the premised on the 1986 and the 1994 Agreements.25  The 

NOV was not issued until July 12, 2011, nearly two years later.   

Thus, the issue is not compliance with both the Consent Decree and the 

NOV.  The issue is the Band’s defiance of the Consent Decree.  Given this 

inexcusable defiance, the Band is not entitled to a modification of the Consent 

Decree under Rule 60(b)(5) and Rufo. 

 D. The City does not collaterally attack the NOV.     

The Band, without any citation or reference, continues to insist that the 

City’s brief collaterally attacks the NOV.26  As demonstrated above, the City does 

not attack the NOV itself.  Rather, the City demonstrates that the Band cannot 

                                                 
25 Resolution #1316/09.  City’s App. at pp. 65-66.  It is worth noting that the “sole 
proprietary interest theory” is not identified as a basis for the Band’s cessation of 
payments to the City.   
26 Band’s Response Brief at p. 21. 
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comply with the “heavy burden” contemplated by Rufo.  Namely, that despite 

anticipating a potential change in the form of an agency ruling, the Band did not 

make a reasonable effort to comply with the Consent Decree.  It made no efforts to 

comply.  Rather, the Band simply chose to defy.  

Certainly, as this “heavy burden” is a requirement of Rufo and considering 

that Rule 60(b) is an equitable remedy, the City is permitted to examine and draw 

to this Court’s attention the Band’s efforts to avoid compliance and actually defy 

the Consent Decree.     

II. CONCLUSION. 

This is a Rule 60(b) case.  Two years after breaching its terms, the Band 

finally sought this remedy to seek relief from the Consent Decree entered by 

United States District Court Judge Paul Magnuson.  This Consent Decree has 

governed the rights of the parties since 1994. 

In order to be entitled to relief in the form of a modification of the Consent 

Decree, the Band must show a change of law or factual circumstance justifying the 

relief.   

There has not been a change of law.  The Band has not shown a change of 

circumstance. 

The alleged change in circumstance has been brought about entirely by the 

Band so it could escape its obligations to the City while keeping all of the benefits 
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from the parties' contract.  Such conduct cannot be allowed to be the basis for 

modifying the Consent Decree.  To do so, would take the judgments of courts out 

of the hands of the courts and turn them over to individual parties or government 

agencies. 

For the foregoing reasons and those stated previously, the District Court's 

granting of prospective Rule 60(b)(5) relief from the terms of the Consent Decree 

should be reversed. 
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