
UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH DAKOTA

WESTERN DIVISION
________________________________
UNITED STATES OF AMERICA, CR11-50073

Plantiff, MEMORANDUM IN SUPPORT OF
UNITED STATES’ OBJECTION 

vs. TO DEFENDANT’S MOTION TO
DISMISS (REDACTED)

FRANCISCO LOPEZ a/k/a
Francisca Lopez, Poncho Lopez,

Defendant.
________________________________

Comes now the United States of America, by and through Sarah B. Collins,

Assistant United States Attorney, and hereby files its memorandum in support of

its objection to the defendant’s motion to dismiss.

FACTS

The child in question in the child support order, J.R.L. was born on (DOB

redacted), to his biological parents, Carla T. Kocer and David Martin.  On

December 29, 1993, J.R.L. was adopted by his maternal aunt, Francine Guevara

(Bettelyoun) and the defendant.  

Subsequent to the adoption, the defendant and Guevara ended their

relationship.  On July 27, 1994, the defendant signed a stipulation acknowledging

his child support obligation for J.R.L.  (Attachment A).  The defendant failed to

challenge his child support obligation under this stipulation in state court after

it was entered.  Further, on February 11, 1998, Judge John Fitzgerald, Seventh

Judicial Circuit, granted a judgement for support debt and order amending child

support obligation, increasing the obligation to $362.00 per month, with an
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effective date of February 1, 1998.  (Attachment B).  This order was served on the

defendant by the Itawamba County Sheriff on June 6, 2010.  (Attachment C).

Again, the defendant failed to object to the order in state court.   

The defendant was indicted on July 6, 2011, for a single count of Failure to

Pay Legal Child Support under 18 U.S.C. § 228(a)(3).  The case is currently set for

trial.  The defendant filed a motion for dismissal of the indictment on February 27,

2012 (DKT #28). 

The United States objects as a defendant’s collateral attack on a state-court

order is not cognizable in a federal child support prosecution.

ARGUMENT

The defendant had an affirmative obligation to seek modification in state

court if he had an objection to either the 1994 stipulation or the 1998 court-

ordered modification.  Thus, any argument in support of his motion to dismiss

related to his child support obligation ordered by the state is unpersuasive as he

had an appropriate venue to make such claims in the court that has maintained

jurisdiction over the issue since inception.  

The defendant claims that the underlying adoption of J.R.L was invalid,

therefore also making the state child support order invalid.  However, a

defendant’s collateral attack on a state-court order is not cognizable in a federal

child support prosecution.  United States v. Brand, 163 F.3d 1268, 1275 (11th Cir.
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1998).  The Deadbeat Parents Punishment Act of 1998 (“DPPA”)1 merely requires

the existence of a “past due support obligation.”  The act does not require that

such an obligation be valid.  Id.  The Eighth Circuit has observed that “[t]he CSRA

is legislation designed to assist and enforce state child support orders, not a law

to modify or undermine such state orders.”  United States v. Davis, 588 F.3d 1173,

1177 (8th Cir. 2009).  In other words, the act “does not require federal courts to

issue, modify, or otherwise consider divorce, alimony and child custody or support

decrees.”  Brand, 163 F.3d at 1275 (quoting United States v. Williams, 121 F.3d

615, 620 (11th Cir. 1997); see also United States v. Black, 125 F.3d 454, 463 (7th

Cir. 1997) (“the CSRA does not permit a federal court to revise the domestic

relationship adjudicated by the State courts or to modify any part of a

State court decree”).

Similarly, “[E]very circuit that has addressed the issue has stated that

defendants in DPPA prosecutions cannot collaterally challenge the substantive

merits of the underlying support order.”  Id. (citing decisions from seven other

circuit courts); see also United States v. Berner, 587 F. Supp. 2d 1105, 1105-11

(D.S.D. 2008) (adopting magistrate judge’s report and recommendation for denial

of defendant’s motion to dismiss and analyzing law regarding collateral attacks in

1“The DPPA superseded the Child Support Recovery Act of 1992
(“CSRA”)” without changing the operative language of the CSRA.”  United States
v. Bigford, 365 F.3d 859, 863 n.1 (10th Cir. 2004).  “Thus, cases interpreting
and applying the CSRA are applicable to this case, and we cite those cases
herein as if they were DPPA cases.”  United States v. Kerley, 416 F.3d 176, 178
n.1 (2d Cir. 2005) (citing Bigford, 365 F.3d at 863 n.1).
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DPPA and CSRA prosecutions).  The Second Circuit concluded that the DPPA

“accepts the validity of the state court judgment and the family policies that

judgment embodies.”  Id. (quoting United States v. Sage, 92 F.3d 101, 107 (2d Cir.

1996)).  In the end, the Second Circuit held that the DPPA forecloses collateral

attacks on state-court support judgments.  Id. at 181.  Indeed, in a similar case,

this Court itself also has recognized and applied the same rule in a § 228 case. 

See United States v. Hatcher, CR. 06-50113, Doc. No. 22 at 1-2 (D.S.D. June 13,

2007) (noting, in ruling on defense motion for paternity test, that a defendant

charged under § 228 “cannot collaterally challenge the substantive merits of an

underlying support order”).

Additionally, the Eleventh Circuit has opined that “the CRSA does not

require federal courts to issue, modify, or otherwise consider divorce, alimony and

child custody or support decrees.”  United States v. Williams, 121 F.3d 615, 620

(11th Cir. 1997).  There exists “a strong common law presumption that the federal

government should not become involved in determinations of substantive issues

of family law.”  United States v. Bigford, 365 F.3d at 859, 869.  As the Fifth Circuit

has explained:

A CSRA prosecution turns only on the defendant’s violation
of a state court order.  It does not turn on the fairness of the order,
the reasons underlying the state court’s issuance of the order, the
defendant’s relationship with his children or former spouse, or any
other matter involving relitigation of a family law issue.  Moreover,
there is no language in the CSRA allowing the federal court to look
beyond the four corners of the state child support order or
permitting the defendant to collaterally attack the state court order
in federal court.
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United States v. Bailey, 115 F.3d 1222, 1232 (5th Cir. 1997); see Black,

125 F.3d at 463 (“[T]he CSRA does not permit a federal court to revise the

domestic relationship adjudicated by the State courts or to modify any part of a

State court decree”) (internal quotation marks omitted); United States v.

Bongiorno, 106 F.3d 1027, 1033-34 (1st Cir. 1997) (“[T]he CSRA comes into

play only after a state court issues a child support order, and it does not

authorize a federal court to revise the underlying decree.”).

Under the above-cited authority, the CSRA and DPPA do not permit or

require federal courts modify or otherwise consider divorce and child custody

or support decrees made by state courts.  Williams, 121 F.3d at 620; Bongiorno,

106 F.3d at 1033-34. Because this prosecution “turns only on the defendant’s

violation of a state court order,” Bailey, 115 F.3d at 1232, evidence regarding

the fairness or propriety of the South Dakota child support order is not

relevant, and introduction of such evidence is improper.  The DPPA “accepts

the validity of the State court judgment and the family policies that judgment

embodies.”  Sage, 92 F.3d at 107.  Thus, the support ordered by the South

Dakota state court is valid and cannot be attacked in this federal prosecution

or trial.  Introduction of evidence regarding the fairness or propriety of that

order would amount to a revision of the underlying support decree, which is

impermissible in the federal prosecution.  Bongiorno, 106 F.3d at 1033-34.  
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CONCLUSION

The United States therefore requests that the defendant’s motion to dismiss

be denied based on an improper collateral attack of the state court order.  Due to

the improper basis for the motion to dismiss in federal court, the United States

will not address the merits of the defendant’s remaining arguments on the

underlying tribal adoption.

Respectfully submitted this 9th day of March, 2012.

BRENDAN V. JOHNSON
United States Attorney
By:

     /s/ Sarah B. Collins
_________________________________
SARAH B. COLLINS
Assistant U.S. Attorney
515 9th Street Suite #201
Rapid City, SD 57701
(605)342-7822
Sarah.B.Collins@usdoj.gov

CERTIFICATE OF SERVICE

I, Sarah B. Collins, hereby certify that I served a true and correct copy of the
above and foregoing on the following:

 
Gary G. Colbath, Jr.
Assistant Federal Public Defender

 
 by electronic filing, this 9th day of March, 2012.
 

/s/ Sarah B. Collins

______________________________
Sarah B. Collins
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