
IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF WISCONSIN 

 

 

LAC COURTE OREILLES BAND OF 

LAKE SUPERIOR CHIPPEWA INDIANS; 

RED CLIFF BAND OF LAKE SUPERIOR CHIPPEWA 

INDIANS; SOKAOGON CHIPPEWA INDIAN COMMUNITY; 

ST. CROIX CHIPPEWA INDIANS OF WISCONSIN; 

BAD RIVER BAND OF THE LAKE SUPERIOR 

CHIPPEWA INDIANS; and LAC DU FLAMBEAU 

BAND OF LAKE SUPERIOR CHIPPEWA 

INDIANS, 

 

Plaintiffs, 

 

v.      Case No. 74-C-313-C 

 

STATE OF WISCONSIN, WISCONSIN 

NATURAL RESOURCES BOARD,  

CATHY STEPP, KURT THIEDE and  

TIM LAWHERN,  

 

Defendants. 

 

 

DEFENDANTS' BRIEF IN OPPOSITION TO PLAINTIFFS' MOTION FOR 

INJUNCTIVE RELIEF AND IN SUPPORT OF DEFENDANTS' MOTION TO STRIKE 

 

INTRODUCTION 

By their motion Plaintiffs ask this Court to enjoin Defendants from enforcing 

against their members the prohibition against off-reservation night hunting of deer found 

in Wis. Admin. Code § NR 13.30(1)(q).  Plaintiffs make clear they rely upon one primary 

legal theory and another in the alternative. The first is that the commonly-called "other 

liberalization amendment" provision in Section III.A of the Parties' 2011 Stipulation for 
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Technical Management and Other Updates: Second Amendment of the Stipulations 

Incorporated In the Final Judgment 20 authorized the Executive Administrator of Great 

Lakes Fish & Wildlife Commission (GLIFWC) to issue a "commission order" legalizing 

the hunting of deer at night.
1
 Alternatively,

2
 Plaintiffs contend they are entitled an 

injunction under Fed.R.Civ.P. 60(b) because the GLIFWC Order is "suitable."
 3
 

In response, Defendants have filed a motion to strike as legally insufficient 

Plaintiffs' claim that Section III.A. of the Parties' 2011 stipulation—the "other 

liberalization amendment" provision—can operate to authorize the issuance the GLIFWC 

Order. Plaintiffs' alternative legal theory, depending as it does on the validity of the 

GLIFWC Order, would also fail if the motion to strike if were to be granted.   

This brief is submitted both in support of Defendants' motion to strike and in 

opposition to Plaintiffs' motion.  It will demonstrate not only that Plaintiffs' claims should 

be dismissed without an evidentiary hearing, but that even if they are not dismissed 

outright Plaintiffs have not demonstrated entitlement to temporary injunctive relief.  

 

                                              

1
 See Plaintiffs' Notice of Mot. and Mot. for Prelim. and Permanent Injunctive Relief, ¶ 16; 

Memorandum In Support of Plaintiffs' Mot. for Prelim. Injunctive Relief brief at 19; and Affidavit of 

Jim Zorn, ¶ 8. 
2
 See Pls.' Mot., ¶ 17; Pls' Mem. at 27-31. 

3
 See Pls.' Mem. at 30.  Although Plaintiffs don't argue it in such terms, the Defendants assume (because 

its relevance would otherwise be unclear, that their reference to "suitability" is to the "adequacy" 

standard for tribal regulations which can preclude enforcement of a state law counterpart.  See 

Lac Courte Oreilles Band of Lake Superior Chippewa, 668 F.Supp. 1233, 1241 (W.D.Wis. 1987) ("LCO 

IV"). 
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FACTS  

Defendants' Proposed Findings of Fact in Opposition to Plaintiffs' Motion for 

Injunctive Relief (DFOF) and Defendants' Responses to Proposed Findings of Fact in 

Support of Plaintiffs' Motion for Injunctive Relief (Defs.' Rebuttal Facts) are incorporated 

by reference here.   

ARGUMENT 

I. PLAINTIFFS' MOTION FOR PRELIMINARY AND 

PERMANENT INJUNCTION SHOULD BE DISMISSED 

BECAUSE A COMMISSION'S ORDER ON NIGHT HUNTING 

OF DEER IS NOT AUTHORIZED BY LAW. 

A. The "other liberalization amendment procedure is inapplicable 

as a matter of law. 

GLIFWC expressly issued the disputed Order No. 2012-05 ("the GLIFWC Order") 

"in the implementation of Section III.A. of the Stipulation for Technical, Management and 

Other Updates: Second Amendment of the Stipulation[s] Incorporated into the Final 

Judgment. …" Defendants' Proposed Findings of Fact ("DFOF"), ¶ 182.  Section III.A.2. 

of the cited Second Amendment of the Stipulations reads:  

A. The parties agree that the language of: Section 7 of the Stipulation 

on Biological and Certain Remaining Issues; Section 7 of the Stipulation on 

Enforcement (Docket Number 911); Section C of the Stipulation for 

Miscellaneous Species and Regulatory Matters (Docket Number 1607, 

subpart 2); Section C of the Stipulation for Black Bear, Migratory Birds, 

and Wild Plants (Docket Number 1607, subpart 2); Section E of the 

Stipulation for the Deer Trial (Docket Number 1167); Section C of the 

Stipulation for Fisher, Fur Bearers, and Small Game (Docket Number 

1289); and Section B of the Stipulation for Fish Species other than Walleye 

and Muskellunge (Docket Number 1568) will be amended as follows: 

. . . 
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2. The [GLIFWC] Executive Administrator may, after 

consultation with the State and upon agreement of the Parties (where 

consent may not be unreasonably withheld), issue a Commission 

Order to provide tribal members more treaty harvest opportunities 

consistent with those available under state law to state harvesters, 

subject to the stipulations previously filed in this matter and the law 

of the case, pertaining to fish and game-related regulatory 

amendments of the Model Code. 

 

DFOF ¶ 24; Pls.' Ex. 5).  This provision—sometimes referred to as the "other 

liberalization amendment process" or the "other liberalization amendment"—establishes 

the process by which the Parties can amend the specifically listed stipulations, or 

enumerated parts thereof, which had been incorporated by reference into this Court's 

1991 final judgment.
4
 

As shown above, Plaintiffs to rely on the "other liberalization amendment" as the 

legal authority for GLIFWC's  promulgation of a commission order on night hunting of 

deer.  There are several reasons why, as a matter of law, "other liberalization amendment" 

does not and cannot provide legal authority for the disputed GLIFWC order. 

1. The 2001 Amended Judgment and the "other 

liberalization amendment" developed under it were not 

intended, and cannot operate to, allow the Parties to 

amend or deviate from this Court's rulings. 

  The 2011 Stipulated Second Amendment in which the "other liberalization 

amendment process" was established was the second in the series of stipulations the 

Parties have entered into under the authority of this Court's June 13, 2001 Amended 

                                              

4
 Lac Courte Oreilles Indians v. State of Wis., 775 F.Supp., 321 (W.D.Wis. 1991). 
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Judgment.  Dkt 1798; Pls. Ex. 15.  Prior to issuing the Amended Judgment, the Parties 

lacked the flexibility and authority to amend any stipulation incorporated into this Court's 

Final Judgment.  Recognizing this, the Parties jointly moved the Court, pursuant to 

Fed. R. Civ. P. 60(b)(6), to amend the Final Judgment to permit the Parties "to modify the 

stipulations which were incorporated into the final judgment" by "mutual agreement."  Id. 

(emphasis added).   

 The Parties' motion, however, did not seek unlimited amendment authority.  

Rather, it specifically clarified that: 

The parties intend and understand, as provided in Fed.R.Civ.P. 60(b), that 

neither this motion, nor any stipulations filed pursuant to a judgment 

amended as requested by this motion, shall affect the finality of the final 

judgment entered in this matter on March 19, 1991, nor suspends its 

operation.  

 

Pl. Ex. 16. (emphasis added).  The Parties, therefore, sought only the authority to make 

mutually-agreeable, out-of-court changes to the list of pre-trial stipulations which were 

incorporated into the Final Judgment, but not the authority to "undo" or circumvent 

provisions of the final judgment. 

This Court, in entering its Amended Judgment, granted the Parties' motion as 

written.  In doing so, the Court acknowledged that the joint motion was intended only to 

authorize the Parties "to amend the stipulations listed in the final judgment at 

775 F. Supp. 324-325 and there referenced to as docket numbers 911, 912, 913, 914, 

1167, 1222, 1271, 1289, 1568 and 1607."  Dkt 1798; Pl. Ex. 15 at 1.  As requested by the 
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Parties, the Amended Judgment did not authorize the Parties to amend the terms of the 

Final Judgment itself.    

  Importantly, off-reservation night hunting of deer is not the subject of one of the 

specifically-listed pre-trial stipulations which the Parties are permitted to amend out-of-

court.  Rather, it was addressed in the 1989 Deer Trial decision (docket number 1558), in 

which this Court held that "Defendants may enforce the prohibition on shining of deer 

contained in s. NR 13.30(1)(q) until such time as Plaintiffs adopt regulations identical and 

scope and content … ." Lac Courte Oreilles Indians v. State of Wis., 775 F. Supp. 321, 

324 (W.D. Wis. 1991).  Because that holding was later incorporated into the Final 

Judgment (docket number 1636), it is a matter which the Amended Judgment does not 

authorize the Parties to amend out of court.    

 By issuance of the GLIFWC Order, Plaintiffs have effectively turned the terms of 

the Amended Judgment on its head:  one Party, by unilateral action, can circumvent—if 

not altogether rewrite—the terms of the Final Judgment.  If an action such as this were 

permitted to stand, this Court would establish an unprecedented circumstance in which its 

decision would no longer be treated as binding. 

2. By its express terms, the "other liberalization 

amendment" does not apply to the subject of tribal deer 

hunting ordinances which may preempt state laws. 

Plaintiffs contend that the Section III.A. of the "other liberalization amendment" 

has operated to authorize the GLIFWC Executive Administrator to modify tribal 

nighttime deer hunting regulations so as to preempt (or more accurately "preclude") the 
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enforcement of state law—specifically, the state's prohibition against off-reservation 

shining of deer.  In making this argument, however, Plaintiffs overlook an 

insurmountable legal obstacle the "other liberalization amendment" pertains only to the 

subject of deer resource management, and not to preemption of the state's deer hunting 

law.   

The list of stipulations and parts of stipulations to which the "other liberalization 

amendment" applies includes "Section E of the Stipulation for the Deer Trial (Docket 

Number 1167)", but tellingly makes no reference to any other part of the deer stipulation. 

 DFOF ¶ 24.  Section E of the deer trial stipulation addresses only deer "Management 

Authority"—that is, matters such as the deer resource management processes the Parties 

will employ, tribal representation on DNR deer resource management committees, etc.  

DFOF ¶ 25.  "Provisions related to Tribal Enforcement and Preemption of State Law," 

however, is not included in Section E, but rather the separate Section B, (DFOF ¶ 26; 

Dkt 1167 at 3-16) which includes a long list of tribal code provisions and identifies the 

correlating preempted state regulations.  Similarly, Ceremonial Use ("the harvest and 

utilization of deer for religious and/or ceremonial purposes") is also not encompassed in 

Section E, but rather Section F.   
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Neither Section B nor Section F are listed in the "other liberalization amendment" 

of Section IIIA.2. of the 2011 Second Amendment of the Stipulations.
5
  DFOF ¶¶ 28, 29.  

As a result, the Plaintiffs' attempt to unilaterally preempt state law which prohibits off-

reservation night-shining of deer is simply outside the scope of the "other liberalization 

amendment."  DFOF ¶ 30.  The GLIFWC Order, therefore, must be deemed invalid. 

3. The "other liberalization amendment process" does not 

authorize the issuance of GLIFWC orders in the 

absence of the Parties' agreement.  

There is a third critical flaw with Plaintiffs' legal theory: nothing in the "other 

liberalization amendment process" provides that in the event the State's consent is 

"unreasonably withheld" the GLIFWC Executive Administrator may nonetheless 

unilaterally issue a commission order to authorize a change in tribal code.  However, that 

is what he has done here.
6
  If such a unilateral action was permitted, the requirement in 

 

                                              

5
 Perhaps tellingly, when GLIFWC first identified the Plaintiffs' interest in legalizing deer shining on 

May 23 and July 29, 2012 in their "Issue set # IX" in GLIFWC's "Issue Set Summary" entitled "Tribal 

Shining Regulatory Amendment," (Williams Aff. ¶ 7, 11; Defs.  Exs. H and  N).  as well as their 

July 30, 2012 "Issue Set # IX – Proposed Stipulation Change: Tribal Shining Regulatory Amendment" 

(Williams Aff. ¶13, Defs. Ex. T.) they characterized it as follows: "[t]he language of Section B.3 of the 

Stipulation for the Deer Trial (Docket Number 1167), . . . [is] proposed to be amended to reflect these 

regulatory changes.)  
6
 In his affidavit the GLIFWC Commissioner acknowledges this is not spelled out in the stipulation but 

that's how he has chosen to interpret it.  (Zorn Aff. ¶ 9) 
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Section III.A.2. that a commission order may only be issued "upon agreement of the 

Parties" would have no meaning.
7
   

While it is true that the other liberalization amendment provision provides that 

consent to the issuance cannot be unreasonably withheld, it most certainly does not state 

that in the event the Plaintiffs subjectively perceive that Defendants have unreasonably 

withhold consent, they are free to issue a commission order anyway.  The "other 

liberalization amendment" is altogether silent on whether any remedy may be sought.  

The "other liberalization amendment process" simply provides no legal authority for the 

plaintiff's "self-help" promulgation of tribal laws in contravention of this Court's rulings 

and the Parties' stipulations.   

                                              

7
 This consent requirement is reiterated in Model Code Section 3.33(1)(c), the language of which the 

Parties agreed to and was arguably incorporated by reference in section III.B. of the 2011 Stipulated 

Second Amendment: 

 

(c) Other Liberalization Amendments: The Great Lakes Indian Fish and Wildlife 

Commission Executive Administrator may, after consultation with the State and upon 

agreement of the Parties (where consent may not be unreasonably withheld), issue a 

Commission Order to provide tribal members more treaty harvest opportunities in line 

with state harvesters subject to the Voigt Stipulations and Case parameters pertaining to 

other fish and game related regulatory amendments of the Model Code; 

 

See Pls. Ex. 5 at 58 (emphasis added).  
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B. Even if the "other liberalization amendment" were legally 

applicable here and provided the requested kind of remedy, 

Plaintiffs' claim would still fail.  

1. Consent by the State was not "unreasonably withheld." 

The State does not violate Section III.A.2. of the 2011 Stipulation when it declines 

to consent to the issuance of a GLIFWC Order unless its consent is "unreasonably 

withheld."  Here the evidence is clear that the state reasonably withheld its consent to the 

proposed legalization of tribal night hunting of deer.    

a. Determining whether or not the State's refusal to 

consent was "reasonable" should be subject to a 

rational basis test, and not "subject to the 

stipulations previously filed in this matter and 

the law of the case." 

 It has been suggested in at least two of Plaintiffs' submissions (See 

Kekek Jason Stark Aff. ¶ 8; Zorn Aff. ¶ 16.h.), if not argued in their brief, that the word 

"unreasonably" in Section III.A.2. should be construed to mean that the State may only 

withhold consent to a commission order for the same reasons that it may seek to regulate 

the exercise of the Plaintiffs' off-reservation rights in the first instance:  conservation or 

public health and safety.  However, that is simply not how the stipulation is worded.   

 The other liberalization amendment provision provides:   

The [GLIFWC] Executive Administrator may, after consultation with the 

State  and upon agreement of the Parties (where consent may not be 

unreasonably withheld), issue a Commission Order to provide tribal 

members more treaty harvest opportunities consistent with those available 

under state law to state harvesters, subject to the stipulations previously 

filed in this matter and the law of the case, pertaining to fish and game-

related regulatory amendments of the Model Code.  
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(emphasis added) (see also DFOF ¶ 34).  As written, the  clause "after consultation with 

the state and upon agreement of the Parties" modifies, or conditions, the first clause of the 

paragraph. That is, it triggers at the point that the GLIFWC Executive Administrator may 

carry out the actions described in the paragraph. However, the clause "subject to the 

stipulations previously filed in this matter and the law of this case" modifies only the 

immediately preceding clause. That is, it constrains the subject matter of a commission 

order "issue[d] by the GLIFWC Administrative Director."  

By this plain language analysis, it is clear the other liberalization amendment 

procedure does not restrict the reasons by which the State may permissibly withhold 

consent its consent to a proposed commission order to the law of the case.  Rather, the 

State may withhold consent for any reason, as long as it is reasonable.  This is consistent 

with the State's lead negotiator's intent, practice and analysis, and with his observation 

that the Tribes, until this case, have never articulated this position, either during the 

negotiation of the language at issue or prior to this disputed Commission Order (Lutz Aff. 

¶ 5). 
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b. Even if determining whether or not the State's 

refusal to consent was "reasonable" is "subject 

to . . . the law of the case," the State meets this 

standard. 

1. The "law of the case" allows the State to 

enforce the prohibition on shining of 

deer under state law. 
 

Even if Mr. Stark’s and Mr. Zorn’s unsupported assertions were to be believed, the 

“law of the case” provides that the State may enforce the prohibition on shining of deer 

contained in DNR until such time as the Tribes adopt regulations identical in scope and 

content to that Code.  This point was made by Secretary Stepp to Mr. Zorn on November 

15, 2012: 

Additionally, we disagree with your statement that the "applicable 

precedent" obligates the State to adopt the Tribes' evolving deer shining 

proposal. The Parties' stipulation provides only that "consent may not be 

unreasonably withheld," and does not limit the State's reasons for 

withholding consent to "the law of the case" or to strictly legal objections. 

Even so, we believe that the Amended Order is inconsistent with the law of 

the case, since the State "may enforce the prohibition on shining of deer 

contained in [DNR Code] until such time as [the Tribes] adopt regulations 

identical in scope and content to [that Code]." Id at 324. As a result, the 

Department must withhold its agreement to the issuance of the Amended 
Order. 

  

(Stepp Aff. Ex. B). 

2. Even if the State’s “reasonableness” in 

withholding consent is “subject to . . . the 

law of the case,” the State's safety 

concerns regarding the Tribal order meet 

this standard. 

Even if this Court’s determination that the State “may enforce the prohibition on 

shining of deer contained in [DNR Code] until such time as [the Tribes] adopt regulations 
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identical in scope and content to [that Code]," (Lac Courte Oreilles Indians v. State of 

Wis., 775 F. Supp. 321 at 324 (W.D. Wis. 1991)) was not “the law of the case,” Plaintiffs 

do not and cannot argue that the States unreasonably withheld consent when it asserted 

that the GLIFWC Order does not adequately protect public health, safety and welfare.  

Pls. Mem. at  6,  21 - 27.  

As shown in Section I.B.1.c. and II.B.2. below, the State's safety concerns are 

significant; indeed they are significant enough to warrant denial of the Tribes' alternative 

Rule (60)(b) motion.   The Tribes ask this Court to ignore the State's safety concerns and 

instead rule that it is the Tribes, not this Court, that determines whether not a particular 

objection based on the “law of the case” is sufficient to constitute a “reasonable” 

withholding of consent.  This construction would allow the Tribes to unilaterally pre-empt 

state law on an issue that was heavily litigated 25 years ago, and for which there remains 

substantive and substantial disagreement as to safety.   It would also allow the Tribes to 

circumvent the any other aspect of this Court's final judgment if they decided the State did 

not reasonably agree that the judgment should be changed.     Such a construction cannot 

stand. 

c. The State reasonably withheld consent based on 

concerns related to public health, safety, and 

welfare. 

One of the reasons the State refused to consent to the tribal deer night hunting 

proposal was because the proposal raised numerous serious safety concerns which were 

not resolved before the GLIFWC Executive Administrator issued the GLIFWC Order 
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without the state's consent.  See, e.g., DFOF  at ¶¶ 9, 135-177, 187-192.  These concerns 

are both significant and reasonable, and for the purposes of this paragraph, the State 

incorporates Section II.B.2. of its brief to further substantiate this point. (Note: pursuant 

to the relief requested, it may be unnecessary to reach the issue of whether the Plaintiffs 

will prevail in meeting their burden under Rule 60(b) to establish the relative safety of 

their Commission Order for a variety of reasons, including mootness/ripeness should the 

State's motion to dismiss be granted).  

d. The State reasonably withheld consent based on 

insufficient time to educate the public and 

enforcement staff for any implementation of the 

tribal proposal this year. 

Another reason the State reasonably withheld consent was that the State had  

insufficient time to adequately educate or advise the public or relevant state and local law 

enforcement staff about this potentially significant change in Tribal harvest activity, a 

problem compounded by the frequently shifting proposed timeframes and regulatory 

schemes laid out by the Tribes.  DFOF ¶¶ 108, 109, 112, 115, 121, 173, 174, 177, 185.  

This position was well-defined in the State's letter to the Tribes on October 30, 2012, 

(Second Affidavit of Cathy Stepp Aff. ¶ 12, Def. Ex E), which stated: 

These, of course, are just the issues that the Department has been able to 

address in the short time since the Commission Order was presented. And, 

while we certainly appreciate the willingness of the Tribes to narrow the 

scope of the Commission Order to only night hunting of deer in the hopes 

of aiding more focused consultation, there has not been sufficient time for 

the Parties to properly consider the Department's concern, or to adequately 

prepare for the significant public outreach and education that would be 

necessary if any such proposal was put into place for this year. 
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 The problem of short notice was further exacerbated by the Tribes' ongoing 

insistence that the negotiations be kept confidential under the rubric of confidential 

stipulation/settlement negotiations, a request which was honored by the State.
8
 

"PRIVILEGED AND CONFIDENTIAL," Williams Aff. Def. Ex. A; Pl. Ex. 26; 

Pl. Ex. 29; First Stepp Aff. Def. Ex. A. Notably, educating the "general public in issues 

and events related to [the exercise of usufructuary rights reserved in the Treaties of 1837 

and 1842]" is a laudable goal of the Voigt Task Force, and by extension, GLIFWC. 

(DFOF ¶ 37, section 9). The importance of public notice and outreach cannot be 

understated, particularly given that not only is the shining/night hunting of deer 

something that has historically never happened in Wisconsin, but particularly since the 

type of shining/night hunting detailed in the Plaintiffs' Commission Order is not found 

anywhere else in the country.  DFOF ¶¶ 193, 194, 195.  The Plaintiffs' unilateral action, 

without opportunity for effective joint public outreach and education, does nothing but 

 

                                              

8
 Although Plaintiffs, in passing in a footnote on the bottom of page 5 of their brief note that "the Tribes 

were under the belief that the Parties had agreed to keep the substance of the consultation sessions 

confidential," notwithstanding the change to a completely new, and arguably not confidential, "other 

liberalization" process, and assert that "[t]he State, however, selectively submitted letters detailing the 

events of some of those consultation sessions to this Court in support of its Motion to Enforce 

Prohibition on Shining Deer," and that "[t]herefore, the Tribes feel compelled to provide the Court with a 

complete picture of the Parties' negotiation," it appears that, notwithstanding the State's motion to strike 

predicated on the inadmissibility of the communications and subjects of confidential negotiations, this 

footnote is somewhat self-serving to the extent that evidence of these "confidential" sessions are the basis 

for Plaintiffs' contention under Section I.A.1. at 20 of their brief that "[t]he Tribes consulted with the 

State at length," and support Plaintiffs' Findings of Fact at paragraphs 27 and 28, and presumably would 

have been included in Plaintiffs' response.  
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further the potential for misinformation and  lack of public awareness and understanding 

of their usufructuary rights. 

e. The State reasonably withheld consent because 

the tribal proposal was not "consistent with [the 

opportunities] available under state law to state 

harvesters." 

Another reason the State reasonably refused to consent was that the Plaintiffs' 

proposal for night hunting of deer simply was not—in the terminology of the "other 

liberalization amendment"—"consistent with those [opportunities] available under state 

law to state harvesters."  See DFOF ¶¶ 136, 137, 193 -195, 215-268.  Plaintiffs' contend 

that this language in the "other liberalization amendment" allows for "changes made to 

the Model Code [that] would not exactly mirror the Model Code
9
changes in State law," 

(Plaintiffs' memo, page 14, "Factual Background" Section D) noting that "'technical 

amendments' must be 'in line with' or identical to changes in State law . . . while 'other 

liberalization amendments' need only be 'consistent with [the opportunities] available 

 

                                              

9
 Model Code Section 3.33(1)(c), the language of which the Parties agreed to and was arguably 

incorporated by reference in section III.B. of the 2011 Stipulated Second Amendment, states: 

 

(c) Other Liberalization Amendments: The Great Lakes Indian Fish and Wildlife 

Commission Executive Administrator may, after consultation with the State and upon 

agreement of the Parties (where consent may not be unreasonably withheld), issue a 

Commission Order to provide tribal members more treaty harvest opportunities in line 

with state harvesters subject to the Voigt Stipulations and Case parameters pertaining to 

other fish and game related regulatory amendments of the Model Code; 

 

(emphasis added) 
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under state law to state harvesters.'" (Plaintiff's memo, page 19, Section I.A.1.)  Setting 

aside the apparent contradiction in this analysis by virtue of the identical "in line with" 

language in the corresponding "other liberalization amendment" language found in 

section 3.33(1)(c) of the Model Code.  This is not "consistent" with the plain language of 

the "other liberalization amendment."  Notably, there is no definition provided in the 

stipulations or the Model Code to support Plaintiffs' analysis.  As such, the Court may 

look to a plain language dictionary definition (Sanders v. Jackson, 209 F. 3d 998, 1000 

(7th Cir. 2000) (courts use dictionary definitions to determine plain meanings of words). 

Merriam-Webster's online dictionary (http://www.merriam-webster.com/ (last visited 

Dec. 9, 2012) defines the term "consistent" as "marked by harmony, regularity, or steady 

continuity: free from variation or contradiction."  Apparently, Plaintiffs' interpretation is 

that, so long as the method is available to state harvesters is consistent with the method 

used in the Plaintiffs' Commission Order, that is sufficient to meet the definition of 

"consistent" in the "other liberalization amendment."
10

 (Jim Zorn Aff. ¶ 8, Kekek Jason 

Stark Aff. ¶ 7) This "selective consistency" of the Commission Order with 

2001 Wisconsin Act 169 and its corresponding rule regarding the harvest of wolves is not 

"marked by harmony, regularity, or steady continuity," and is hardly "free from variation 

 

                                              

10
 Further, Plaintiffs' proposed method is also not "consistent" with the methods allowed by the State for 

night hunting of wolves under 2011 Wisconsin Act 169, since there is no requirement that Tribal 

members hunt over bait or use predator calls to draw the animal in.  DFOF ¶ 107. 
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or contradiction."  As discussed in greater detail below, however, the State does not 

currently, and has never before, extended night hunting opportunities for deer to state 

harvesters.  With respect to those few other species for which night hunting is currently 

permitted, tribal members are afforded identical opportunities as those provided to state 

harvesters.  Accordingly, affirming the GLIFWC Order would extend opportunities to 

tribal harvesters which exceed, and therefore are not consistent with, opportunities 

available to state harvesters.  As a result, the "other liberalization amendment" is not, in 

the Defendants' view, even applicable to this subject matter, .and Defendants' decision to 

withhold consent to the GLIFWC Order was not unreasonable.  

2. Plaintiffs own actions allowed Defendants insufficient 

time for consultation. 

 

Adequate consultation requires both Parties to have all of the relevant information 

regarding the issue subject to discussions.  The facts, however, prove that Plaintiffs 

consistently provided minimal notice and opportunity for review by the state, effectively 

preventing Defendants from engaging in adequate consultation despite their best efforts.   

The State and the Tribes began the current "Stipulation for Technical, 

Management, and Other Updates: Third Amendment of Stipulations Incorporated into the 

Final Judgment" in October 2011, when GLIFWC Attorney/Policy Analyst Jason Stark 

sent WDNR Attorney Quinn Williams a three-page list of potential stipulation 

amendment issues that were being proposed by the Tribes as part of the Parties' third 

round of biennial stipulation review negotiations, did not include any proposed 

amendments related to Tribal shining or night hunting of deer. DFOF ¶¶ 71, 72.  Even so, 
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the stipulation issue (not Commission Order) entitled "Tribal Shining Regulatory 

Amendment" related to the night hunting of a number of species, including deer, was not 

provided to the State as even a general concept until May 21, 2012 (DFOF ¶¶ 76, 77, 79, 

80 and 81).  The Tribe and the State continued to have the understanding that all of the 

issues subject to discussion were part of the agreed-upon stipulation process (DFOF 

¶¶ 77, 79, 82, 83, 85, 88, 90, 96, 99, 100, 101). 

On approximately August 15, 2012, the Tribes decided to change the process by 

which they wanted to address the "Tribal Shining Regulatory Amendment" related to the 

night hunting of a number of species, including deer. (DFOF ¶ 103).  This "other 

liberalization" process change was informally presented to the Department on 

August 21, 2012 (DFOF ¶¶ 108, 109, 110), and formally on August 23, 2012 (DFOF 

¶¶ 111, 112), and the first formal document identifying the Tribes new "other 

liberalization" process and proposal regarding the former stipulation related to the night 

hunting of a number of species, including deer, was provided on September 28, 2012. 

(DFOF ¶¶ 113, 114).  The DNR relayed to the tribes early and often that the "other 

liberalization" process was not the agreed upon process for the former stipulation related 

to the night hunting of a number of species, including deer.  (DFOF ¶¶ 115, 116, 129, 

132).  The unilateral change by the Tribes from a defined and mutually agreed-upon 

process with set timelines, review teams, and resources, to the truncated self-help "other 

liberalization" process made effective consultation on tribal proposal for night hunting of 

a number of species, including deer, impossible.  
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The current "Stipulation for Technical, Management, and Other Updates: Third 

Amendment of Stipulations Incorporated into the Final Judgment"  process was set to 

follow the Parties agreed upon stipulation process for reviewing items of discussion, with 

a rough deadline of March, 2013 (DFOF ¶ 70).  This timeframe changed after the Tribe's 

unilateral decision to formally change the process on September 28, 2012 when the 

proposed implementation date for the Tribe's then proposed "Great Lakes Indian Fish and 

Wildlife Commission Order – Order No. 2012-05 – Wisconsin 1837 and 1842 Ceded 

Territory Tribal Night Hunting Regulations" became October 4, 2012 (Pl. Ex. 26). 

Subsequently, on October 12, 2012, the Tribes appear to recognize, fairly late in the 

game, that the nature and complexity of the Tribe's proposal was such that, at a minimum, 

the issue needed to be simplified to only address the implementation of a now "deer only" 

Commission Order by pushing such a Commission Order to November 1, 2012. 

(Kekek Jason Stark Aff. ¶ 11i & Pls. Ex. 29, DFOF ¶¶ 127, 128).  Finally, on the Tribes 

settled on November 9, 2012, after threatening implementation on November 1, 2012, the 

Tribes settled on the final date, if not final language, for the proposal to be implemented 

as November 26, 2012 (DFOF ¶ 178), although this was not finally made clear by the 

Tribes until November 21, 2012 (DFOF ¶¶ 183, 185, 186).  During these shifting 

threatened implementation dates presented by the Tribes, the State clearly articulated that 

the "other liberalization" process would not provide sufficient time to review the Tribes 

proposal (DFOF ¶¶ 117, 120, 126, 126, 134, 185).  Finally, the ever changing detail, 

language and scope of the Tribal proposal, from first applying to a number of species in 
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addition to deer changing between September 28, 2012 to October 12, 2012 (DFOF Pl.'s 

Ex. 26, Kekek Jason Stark Aff. ¶ 11i & Pls. Ex. 29, DFOF ¶¶ 127, 128), to the changing 

language that the Tribes unilaterally determined, without additional consultation, was 

responsive to some of the State's articulated concerns (DFOF ¶¶ 125, 126, 132, 133, 134, 

178, 181, 182). Most troublingly, up until it was provided on Friday, December 7, 2012, 

the State had not been appraised of the current "Marksmanship Course" which is not only 

a requirement of the Commission Order (DFOF ¶¶ 126, 199), and it is unclear under 

which "Marksmanship Course" the Tribes have been training potential Tribal deer night 

hunters (F. Maulson Aff. ¶ 16.a.i.).  Consultation on these specific language changes and 

details finally proposed and implemented by the Tribes has, to date, never happened.    

As a result, based on the shifting nature of the Tribes unilaterally determined 

position on the appropriate process, timing of implementation and timing for appropriate, 

consultation, there was insufficient time for consultation on the changing Commission 

Order language still changing "Marksmanship Course" language and details to adequately 

review, discuss, and address the tribal deer hunting proposal.   

C. If the court dismisses Plaintiffs' "other liberalization 

amendment process" claim, the "alternative" 60(b) should also 

be dismissed as unripe.  

As noted earlier, Plaintiffs' alternative claim is dependent upon their primary 

claim: they contend they should get relief under Fed.R.Civ.P. 60(b) because the disputed 

GLIFWC Order establishes "suitable" regulation of night deer hunting.  But if the 

GLIFWC Order is invalid, as just demonstrated, there is no "suitable" tribal regulation to 
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preempt state law and justify the issuance of the requested injunction.  It may be that 

Plaintiffs could promulgate the same tribal ordinances by other means and then pursue 

relief from the judgment under the rule.  At this point, however, because the GLIFWC 

Order is invalid, a Rule 60(b) motion for an injunction is simply not ripe.       

II. THE MOTION SHOULD BE DENIED BECAUSE PLAINTIFFS 

HAVE NOT MET THEIR BURDEN FOR ENTITLEMENT TO 

PRELIMINARY INJUNCTIVE RELIEF 

A. Introduction 

Plaintiffs contend that they should be entitled to a preliminary injunction which 

restrains Defendants from enforcing Wis. Admin. Code § NR 13.30(1)(q) (incorporating 

Wis. Stat. § 29.314 by reference) against tribal members in state courts.  Pls.' Mot. at 1.  

This Court must consider four factors—not five, as Plaintiffs claim—in deciding whether 

a preliminary injunction should be granted.  See Pls.' Mem. at 16.  These factors are: 

1) whether the plaintiff has a reasonable likelihood of success on the merits; 

2) whether the plaintiff will have an adequate remedy at law or will be 

irreparably harmed if the injunction does not issue; 3) whether the 

threatened injury to the plaintiff outweighs the threatened harm an 

injunction may inflict on defendant; and 4) whether the granting of a 

preliminary injunction will disserve the public interest.  

 

Pelfresne v. Vill. of Williams Bay, 865 F.2d 877, 882 (7th Cir. 1989).  Plaintiffs concede 

that they, as the moving party, bear the burden of demonstrating that these factors have 

been met.  Pls.' Mem. at 1.  See also AM Gen. Corp. v. DaimlerChrysler Corp., 311 F.3d 

796, 803 (7th Cir. 2002).  Plaintiffs have not met their burden with respect to all—let 

alone any—of the four factors. 

Case: 3:74-cv-00313-bbc   Document #: 251   Filed: 12/10/12   Page 22 of 35



 

- 23 - 

B. Plaintiffs cannot demonstrate the first factor: a likelihood of 

success on the merits. 

1. Plaintiffs cannot prevail on their argument that a 

Commission Order can be used to authorize off-

reservation night hunting of deer. 

As shown in Section I of this brief, Plaintiffs' cannot use the "other liberalization 

amendment to change this Court's Final Judgment. 

2. Plaintiffs cannot prevail on their argument that this 

Court's Final Judgment should be amended pursuant to 

Fed. R. Civ. P. 60(b)(5).  

a. Plaintiffs must prove they are entitled to the 

judgment they seek. 

Plaintiffs concede that they, as the moving party, bear the burden of demonstrating 

that "a significant change in circumstances warrants revision of the [Court's] decree."  

Pls.' Mem. at 27, citing Rufo v. Inmates of Suffolk Cnty. Jail, 502 U.S. 367, 383 (1992).  

Plaintiffs also concede that they must meet this burden before the Court may consider the 

second question, whether the modification they propose "is suitably tailored to the 

changed circumstances."  Pls.' Mem. at 28, citing Rufo at 383.    

b. Plaintiffs have not and cannot show that a 

significant change in circumstances warrants a 

change to this Court's final judgment.  

Plaintiffs argue that two significant things have changed since this Court ruled that 

night hunting of deer was unsafe: wolves and deer have both been allowed to be shot at 

night in Wisconsin.  Neither of Plaintiffs' analogies constitutes a significantly changed 
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circumstance that somehow makes off-reservation night hunting of deer safe, and neither 

is actually analogous to their new plan.   

Wisconsin's Chronic Wasting Disease (CWD) eradication sharpshooting program, 

which took place from 2002 to 2007 (DFOF ¶¶ 233, 245, 265), was not a hunting 

program, and contrary to Plaintiffs assertions, private citizens were not allowed to 

participate—only public employees and WDNR contractors.  (DFOF ¶¶ 238-39.)  

Plaintiffs argue that other states and cities also allow night "hunting" (Pls. Mem. at 7), but 

none of the programs they mention, other than the practices of the allowed for tribal 

members in Minnesota, constitute actual "hunting."  Pls. Mem. at 9-11.  No other states 

allow night deer hunting (DFOF ¶¶ 200-01), and the programs mentioned by Plaintiffs are 

generally government-sponsored sharpshooting programs wherein deer are shot over 

baited sites from ground blinds or stands for the sole purpose of culling disease.  Pls. 

Mem. at 9-12 & Exs. 4, 8-10, 13, 19, 20, 27.  Unlike Plaintiffs' proposed practices, the 

Minnesota regulations are similarly restrictive, as they require a tribal hunter to hunt from 

an elevated position so a backstop is always present, to hunt over bait, to fire at targets 

only within a limited radius, and to illuminate a target prior to firing.  DFOF ¶ 203.  

Wisconsin's new wolf hunting law it not an analogous changed circumstance 

either.  This law allows for night hunting after the conclusion of the "regular" gun deer 

season if and only if a harvestable surplus remains in a management zone.  DFOF ¶ 106.  

This year, 90 of the 116 available wolves were harvested as of November 20, 2012, five 

days before the end of the gun-deer season, and two of the six zones were closed so that 

Case: 3:74-cv-00313-bbc   Document #: 251   Filed: 12/10/12   Page 24 of 35



 

- 25 - 

night hunting would never be allowed in them.  DFOF ¶¶ 106, 216-17, 219.  As of 

December 6, 2012, three zones were closed and only 12 wolves remained available for 

harvest.  DFOF ¶ 221.  Wolf hunters are only permitted to kill one wolf, and the majority 

of the successful hunters used traps, not guns.  DFOF ¶¶ 214-15, 218. As of 

December 6, 2012, only one wolf was shot after normal daytime hunting hours, and this 

wolf was shot at 5:00 p.m.  DFOF ¶ 222. 

In contrast, Plaintiffs want to hunt deer at night because it is easier and more 

efficient than hunting during the day.  DFOF ¶ 208.  This is because deer freeze under the 

rays of a light, making them much easier to harvest than a mobile deer during the day.  

DFOF ¶ 207.  There is no individual Tribal bag limit on deer, and the only limit on the 

total harvest is that it be one-half the established quota in a management unit.  DFOF 

¶ 210.  There were 1,869 Tribal deer hunters in 2010 (DFOF ¶ 209), and the total Tribal 

deer harvest for 2010-2011 was 1,493, up from 1,386 the previous year (DFOF ¶ 42).  

The possibility that only a few people may ever hunt wolves at night, versus the certainty 

that Tribal members would prefer night hunting and would have almost 2,000 hunters in 

the woods with virtually limitless harvesting opportunities, makes wolf hunting very 

different from night deer hunting. 
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c. Even if Plaintiffs could show a significant 

change in circumstances, they cannot show their 

proposal is suitably tailored to those 

circumstances. 

 Even if Plaintiffs were found to have met their burden of showing changed 

circumstances, they have not met and cannot meet their burden of showing their proposed 

regulations have been suitably tailored to those changed circumstances.  In fact, they have 

not even tried to make this showing.  Instead, they argue only that their hunting proposal 

is similar to other laws or practices that are not before this Court.   

Even if Plaintiffs were allowed another chance to present their new plan as an 

alternative for the Court to consider, that plan must be rejected for the same reason as 

their previous plan—because it would be unsafe.  This Court has found that Plaintiffs 

bear the burden of demonstrating that they have "responsibly insure[d]" that Defendants' 

legitimate health and safety concerns have been met.  LCO IV, 668 F. Supp. 1233, 1241 

(W.D. Wis. 1987).  See also United States v. Washington, 384 F. Supp. 312, 340 (W.D. 

Wash. 1974) ("To qualify for self-regulation of off reservation treaty right fishing as 

above provided, a tribe must establish to the satisfaction of either Fisheries and Game or 

the court" that it will meet the state's legitimate concerns).  They have not and cannot do 

so. 

This Court has specifically found that night hunting of deer presents a great danger 

to public safety.  DFOF ¶ 135.  Plaintiffs cannot show that their contemplated regulatory 

scheme is adequate to protect against those dangers.  Id., ¶¶ 140-177, 187-199.  

Misidentification of a target and failing to identify persons in the line of fire are 
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legitimate public safety concerns associated with deer hunting; these concerns are 

necessarily heightened after dark.  Id., ¶ 195.  However, the GLIFWC Order provides 

inadequate regulation of hunter conduct to ensure a basic tenant of hunter safety: a hunter 

must know his target and what is beyond before he may fire a shot.  Id., ¶¶ 140, 155-172; 

see also LCO VII, 740 F. Supp. at 1408 (this is a "fundamental precept of hunting: that the 

hunter be able to identify his or her target and what lies beyond it before firing a shot or 

losing an arrow").  The GLIFWC Order also lacks both a meaningful training requirement 

and the necessary review of permit applications to mitigate the risk.  Id., ¶¶ 141, 152-154. 

 These deficiencies have been brought to the attention of Plaintiffs, yet have not been 

addressed.  Id., ¶¶ 133, 187-189.  As such, the Commission Order cannot be considered to 

provide adequate protection of public safety. 

Plaintiffs argue that regulation of night hunting for deer under the Commission 

Order is adequate to protect public safety because the requirements are more stringent 

than those for night hunting of wolves.  Pl. Mem. at I.A.2.a.  However, the underlying 

premise of this argument is inaccurate and the conclusion does not follow.  First, while 

regulation under the GLIFWC Order is more stringent than state regulation for wolves in 

some respects, it is less stringent in several important respects that are designed 

specifically to protect public safety.  DFOF ¶ 107.  Second, under the GLIFWC Order the 

opportunity to hunt at night, and thus the potential for many more shots fired in to the 

darkness, is far greater both in terms of the number of hunters and the length of the 

season.  Id., ¶¶ 204-223.  Third, the unique geographic and temporal concentration of 
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Tribal hunters differs significantly from that of wolf hunters and other outdoor 

recreational users, presenting safety concerns.  Id., ¶¶ 224-232. 

Plaintiffs also seem to argue that regulation under the GLIFWC Order is adequate 

to protect public safety in part because WDNR's CWD management efforts were used as 

the basis for the regulations.  Pls. Mem. at I.A.2.a.  This argument is fundamentally 

flawed for two reasons. First, the WDNR CWD management efforts were highly 

structured operations that utilized only trained government sharpshooters.  DFOF ¶¶ 238-

239, 251.  Plaintiffs, however, incongruously attempt to extend concepts borrowed from 

these limited and well-defined programs to create a general regulatory scheme for their 

members.  Second, and contrary to Plaintiffs' claims, regulation under the GLIFWC Order 

is in fact far less stringent than the manner in which the WDNR CWD programs actually 

operated.  Id., ¶¶ 251-264.  Plaintiffs' reliance on similarities between these WDNR 

programs and their regulatory scheme is misplaced, and simply does not equate to 

adequate protection of public safety. 

C. Plaintiffs cannot demonstrate the second factor: that there is 

no adequate remedy at law, or that they will be irreparably 

harmed if no injunction is issued. 

Plaintiffs contend that they are entitled to a preliminary injunction because no 

adequate remedy at law exists, and alternatively that they will be irreparably harmed if no 

injunction is issued.  Pls' Mem. at 31, 33.  However, Plaintiffs' arguments must fail with 

respect to both aspects of this factor. 
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1. This Court has effectively determined that Defendants' 

enforcement of Wis. Admin. Code § NR 13.30(1)(q) 

neither warrants a remedy, nor causes irreparable harm.  

By virtue of the 1989 Deer Trial decision, this Court has, in essence, already 

determined that Defendants' enforcement of Wis. Admin. Code § NR 13.30(1)(q) neither 

warrants a remedy, nor causes irreparable harm.  There, this Court ruled that: 

the state's prohibition on shining deer is a narrowly drawn, non-

discriminatory restriction on Plaintiffs' hunting rights that is necessary to 

protect the safety of persons in the ceded territory.  It imposes a minimal 

infringement on Plaintiffs' rights in comparison to the great danger night 

hunting presents to public safety. 

 

LCO VII at 1423.  In so holding, this Court foreclosed any argument that Plaintiffs are 

entitled to a remedy—whether in equity or at law—and determined that any harm to 

Plaintiffs would be minimal.  Harm which is minimal is not irreparable within the 

meaning of the law. 

 As discussed above, Plaintiffs fail to demonstrate any facts which would call this 

Court's earlier decision into question. 

2. An adequate remedy at law is available. 

Regardless of this Court's 1989 Deer Trial decision, Plaintiffs cannot meet their 

burden of proving that no adequate remedy at law exists.  While it is true that the 

Eleventh Amendment of the United States Constitution bars Defendants from seeking 

monetary damages in connection with this case, the history of this case demonstrates not 

only that an alternative remedy at law exists, but that Plaintiffs have obtained relief on 

this basis in the past. 
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 As earlier discussed, the Parties to this suit have previously and jointly sought 

modification of the Final Judgment pursuant to Fed. R. Civ. P. (60)(b)(6), which 

establishes that a court may provide relief from a final judgment if the judgment is 

prospectively is no longer equitable.  Pl. Ex. 16.  In doing so, the Parties identified 

Rule 60(b) as an appropriate mechanism for seeking a remedy at law.  By virtue of 

granting the motion, this Court affirmed that the Parties had followed the proper 

procedure—that is, that Rule 60(b) provides an adequate remedy at law which is available 

to either party in this case.  Dkt 1798, Pl. Ex. 15. 

 Although Defendants submit that Plaintiffs have not met their burden of 

demonstrating changed circumstances, as previously discussed, the fact that Plaintiffs 

have again looked to Rule (60)(b) as a means of providing alternative relief in this 

proceeding demonstrates their own concession that an adequate remedy at law is indeed 

available. 

3. Plaintiffs have not provided sufficient evidence 

showing their night hunting proposal is based on need; 

to the contrary it appears to be based only on desire 

and in response to the State's decision to allow wolf 

hunting. 

Plaintiffs state that they are not harvesting as many deer as they are entitled to, and 

they argue, without providing adequate support, that they need to harvest more deer and 

to hunt at night because nationwide Native American unemployment and chronic disease 

rates are high, work schedules make it difficult for Tribal members to hunt during the day, 
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and that Tribal members need to hunt at night for cultural and religious reasons.  Pls. 

Mem. at 3, 34-36; Defs. Rebuttal Facts, ¶¶ 1-2, 32-34. 

At no point during the Deer Trial did Plaintiffs ever contend or attempt to prove 

that they or their members had an urgent need to engage in night deer hunting, nor did 

they suggest, contend or attempt to prove that they or their members would be irreparably 

harmed by a prohibition on night hunting deer.  DFOF ¶ 7.  And contrary to statements 

now made by one of Plaintiffs' fact witnesses, Plaintiffs' expert witness during the trial 

testified that it was against Plaintiffs' religious and ceremonial teachings to shine and 

shoot deer at night.  DFOF ¶ 5. 

Since the Deer Trial and prior to the State's adoption of the wolf hunting law, 

Plaintiffs had not asserted a need to harvest more deer, and they had not sought to change 

state or tribal regulations prohibiting off-reservation night hunting of deer.  The 2011-

2012 minutes of the Voigt Task Force and the Tribes' proposed issue sets for the third 

round of stipulation negotiations tell this story well.   

The Voigt Task Force is charged with overseeing Tribal natural resources 

management and advocating for the full exercise of the Tribes' treaty rights.  DFOF ¶ 36.  

GLIFWC staff work with the Voigt Task Force "to facilitate the development and 

coordination of intertribal positions that are then negotiated with the State of Wisconsin.  

DFOF ¶ 38.  During the Voigt Task Force monthly meetings in 2011, discussions 

regarding deer addressed deer harvest numbers and the Tribes' desires to influence the 

Governor's Review of Deer Management.  DFOF ¶¶ 40-54.  GLIFWC staff reported to 

Case: 3:74-cv-00313-bbc   Document #: 251   Filed: 12/10/12   Page 31 of 35



 

- 32 - 

the Voigt Task Force that deer harvest numbers were going up, and that no tribal 

declaration or quota would be needed for 2011.  DFOF ¶¶ 40, 42, 45-6, 49-50.  Then in 

April 2012, after Plaintiffs learned that the State had adopted a wolf hunting law, the 

Voigt Task Force minutes reflect a new desire on the part of the committee to issue a 

commission order allowing members to hunt deer at night.  DFOF ¶ 61.  Notably, this 

discussion took place as part of the Task Force's discussion of wolf hunting, not deer 

management.  DFOF ¶ 61.  Wisconsin's Deer Trustee, Dr. James Kroll, was at this 

meeting (DFOF ¶¶ 51, 57), but the minutes do not reflect that anyone told Dr. Kroll that 

Tribal members needed to get more deer more easily, or that they needed to hunt at night. 

 DFOF ¶ 58.  The Voigt Task Force minutes make it clear that night hunting of deer was 

raised as a response to wolf hunting, not because the Tribes had a need to engage in the 

practice. 

The evolving agendas for the Parties' stipulation negotiations also show that night 

hunting of deer became an issue as a reaction to wolf hunting, not because it reflected 

tribal needs.  When Plaintiffs first presented their list of issues for the 2012-13 biennial 

stipulation negotiations in October 2011, this list did not include any proposed 

amendments relating to Tribal shining or night hunting of deer.  DFOF ¶¶ 71-72.  An 

issue was added in November 2011, but it did not relate to night hunting of deer.  DFOF 

¶ 73.  The wolf hunting law was enacted April 2, 2012.  DFOF ¶ 55.  On the eve of the 

May 23, 2012 stipulation meeting, Plaintiffs added night hunting and deer shining issues 

to the lists of potential stipulation amendments they wanted to discuss.  DFOF ¶¶ 76-79.  
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This timing makes it clear that night hunting was a reaction to the wolf hunt law, not a 

tribal need. Indeed, the Tribes admit in their brief that something other than need for 

venison prompted the night hunting proposal: "Wis. Act 169 [the wolf hunting law ]… 

provided the trigger for the Tribes to begin discussions regarding the potential for them to 

commence night hunting, not for wolves but for deer."  Pls.' Mem. at 4. 

As just discussed, there is no general need for tribal members to hunt deer at night 

off-reservation in the ceded territory.  For the same reasons, there is no urgent need for 

74 Tribal members (Maulson Aff. ¶ 16.a.i.) to hunt deer right now and for the three and a 

half weeks, after the December 12 hearing and before  the close of their proposed night 

hunting season on January 6, 2012 (Stepp Aff. Ex. D at 10).  And even if the Court found 

that there was some evidence of a need for more Tribal harvesting opportunities, there is 

no evidence proving that night hunting during the next three and a half weeks would fix 

any of the problems mentioned by the Tribes (diabetes, starvation, poverty).  Further, any 

need that members have to harvest more deer for subsistence purposes can be harvested 

anywhere in the ceded territory during daytime, or at night on-reservation, over the next 

three weeks. 

D. Tribes cannot demonstrate the third factor: that the threatened 

injury to them would outweigh the harm an injunction may 

inflict on Defendants. 

As just discussed, the harm Plaintiffs may suffer if denied three and a half weeks 

of nighttime deer hunting is speculative at best with respect to the problems of chronic 

disease or poverty.  Their contention that denying an injunction would force tribal hunters 
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to choose between arrest and exercising their treaty rights (Plf.'s Mem. at 34) is also 

problematic, as it assumes the existence of an unqualified "treaty right" to engage in night 

hunting for deer.  However, this Court has already held that Plaintiffs do not have such a 

right.  It also raises the obvious question of how several more weeks of such deprivation 

can constitute irreparable harm when the tribes have gone without night hunting for deer 

(off-reservation at least) for decades.   

The contention that requiring tribal members "to refrain from night hunting … 

would interfere with important cultural practices," (ibid.) is belied by the only qualified 

evidence in the record on the religious aspects of hunting deer at night and the religious 

acceptability of substituting other resources like wild rice for fresh venison at a ceremony 

if the latter is not available.  DFOF ¶¶ 5-6.  Additionally, tribal members have expansive 

ceremonial harvest opportunities available to them under Section F. of the "Stipulation for 

the Deer Trial," (Dkt 1167 at 20 – 22).  On the other side of the balance, this Court has 

already found that night hunting deer presents a "great danger . . . to public safety."  

LCO VII, 740 F. Supp. at 1423.  And although the tribes' latest deer shining plan is no 

doubt safer than what they proposed in 1989—a plan which Plaintiffs themselves 

characterize as "unregulated night hunting" (Pls' Mem. at 6)—it is not yet adequately safe 

for the protection of the public, for the many reasons addressed above.       
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E. Tribes cannot demonstrate the fourth factor: that an injunction 

would serve the public interest. 

Given that the public's interest is essentially synonymous with the defendant 

officials' interests, the same factors which tip the preceding balance in favor of 

Defendants apply here.  An injunction against the enforcement of the state deer shining 

law would not serve the public interest in safety.    

CONCLUSION 

 For all of the reasons set forth here, defendants respectfully request that this Court 

deny Plaintiffs' motion for a preliminary injunction and alternative motion to amend this 

Court's final judgment. 

 Dated this 10th day of December, 2012. 
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