
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

NAVAJO NATION, KIMMETH 
YAZZIE, SONLATSA JIM-MARTIN, 
BENJAMIN BITSILLY, ALBERT 
SHIRLEY, FERNIE YAZZIE, JULIA A. 
LIVINGSTON, MARIA A. JOE, 
DAVID LEE, AND GERTRUDE LEE, 

Plaintiffs,

vs. No. 1:12-cv-01264-SMV-RHS

GALLUP-MCKINLEY COUNTY
SCHOOLS BOARD OF EDUCATION,
MAVIS V. PRICE, in his official capacity as
President of the Gallup-McKinley County
Schools Board of Education, CHEE SMITH
JR., in his official capacity as Vice President
of the Gallup-McKinley County Schools
Board of Education, JOE MENINI, in his
official capacity as Secretary of the Gallup-
McKinley County Schools Board of
Education,  DR. BRUCE TEMPEST, in his
official capacity as Member of the Gallup-
McKinley County Schools Board of
Education, KEVIN MITCHELL,  in his
official capacity as Member of the Gallup-
McKinley County Schools Board of
Education, and JACQUELINE SLOAN, in
her official capacity as County Clerk of
McKinely County.

Defendants.

PLAINTIFFS’ MEMORANDUM IN SUPPORT OF
MOTION FOR PRELIMINARY INJUNCTION

Plaintiffs, the Navajo Nation, a federally recognized Indian tribe, Kimmeth Yazzie, Sonlatsa

Jim-Martin, Benjamin Bitsilly, Albert Shirley, Fernie Yazzie, Julia A. Livingston, Maria A. Joe,

David Lee, and Gertrude Lee, (collectively “Plaintiffs”), by and through their attorneys, Wiggins,
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Williams and Wiggins, PC and the Navajo Nation Department of Justice, hereby submit this

memorandum in support of their Motion for Preliminary Injunction (“Motion”). 

 Plaintiffs seek preliminary injunctive relief: (a) preventing Defendants from using the

unconstitutional and unlawful district map recently adopted by and for the Gallup-McKinley v.

County School Board (“GMCSB”) either in the February 2013 election or in any future election; and

(b) postponing the GMCSB election presently scheduled to occur on February 5, 2013 and deadlines

related thereto, unless and until a constitutional and lawful districting map is adopted for the

GMCSB. As explained in more detail herein, a preliminary injunction is necessary to avoid

significant and irreparable harm to the voting rights of Native Americans within the GMCSB

districts and will further the public interest in protecting and promoting the fundamental

constitutional principle of one person, one vote.  

FACTUAL BACKGROUND

 Defendant GMCSB is the duly elected governing body of the Gallup-McKinley County

Schools, within the County of McKinley, New Mexico.  GMCSB is responsible for defining the

boundaries of the districts from which its members are elected.  Much of the land covered by the

GMCSB districts is Navajo Nation reservation trust land.  More than 70% of the population within

the five GMCSB voting districts is Native American.  See Research and Polling Inc., Gallup-

McKinley County Schools, School Board Redistricting, p. 3 (May 7, 2012), attached hereto as

Exhibit A.   

The United States Census Bureau conducts a decennial census throughout the United States.

The most recent census was conducted in 2010, and established that the population of the State of

New Mexico has increased and has shifted in location.  Due to population growth and population
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shifts that occurred over the last decade, the preexisting voting districts for GMCSB contained

population disparities that were unconstitutional under the United States Constitution, Amendment

XIV and under the New Mexico Constitution, Article II, §18.  See  Reynolds v. Sims, 377 U.S. 533,

557 (1964).  To address this problem, the GMCSB began to investigate options for redrawing district

lines for its five school board seats earlier this year.

During the redistricting process, Research and Polling, Inc. (“RPI”) provided map packets

and ethnographic data for the current districts as well as for three proposed redistricting plans A, B,

and C to GMCSB for consideration.  See generally, Exhibit A.  A representative of RPI conferred

with the Executive Director of the Navajo Human Rights Commission (“Navajo HRC”), and with

that input, developed an additional proposed redistricting plan, referred to as Plan E-1.  See, The

Board of Education Gallup McKinley County Schools, Board of Education Minutes, at Old Business

(Nov. 5, 2012), attached hereto as Exhibit B.   

At the November 5, 2012 meeting of the GMCSB, two redistricting proposals were

discussed, Plan B and Plan E-1.  See Exhibit B.  GMCSB rejected Plan E-1, created in cooperation

with the Navajo HRC.  See id.  Instead, GMCSB adopted Plan B (the “Challenged Plan”), which was

opposed by the Navajo HRC and the Navajo Nation.  See id.   

The Challenged Plan packs members of a single minority group, Native Americans, into three

of its five districts.  The Native American population, as a percentage of total voting age population

in the three packed districts is 93.8% in District 1, 95.9% in District 2, and 79% in District 3.  

Exhibit A at 11.  Under the Challenged Plan, therefore, the power of individual Native American

votes in the packed districts is unnecessarily diluted because the last more than twenty percent of the

Native American votes cast in those districts are rendered essentially superfluous.   Having packed
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Native American voters into three districts, the Challenged Plan ensures that Native American voters

in the remaining two districts do not approach a majority. The Native American voters in the two

remaining districts, as a percentage of total voting population are only 41.9% in District 4, and

37.7% in District 5.  Id. This ensures that Native American voters have less ability to influence

elections in Districts 4 and 5 than they would under a plan that does not pack districts.   

The constitutional deficiencies inherent in the Challenged Plan are not required due to

location of population or some other immutable factor.  Indeed, in this litigation, Plaintiffs advocate

a districting plan that remedies the constitutional deficiencies of the Challenged Plan to the extent

practical, while adhering to traditional redistricting principles, such as creation of reasonably

compact and contiguous voting districts.  See Naa’bikíyati’ Committee of the 22  Navajo Nationn d

Council, Resolution No. NABIN-88-12, attached hereto as Exhibit C. 

ARGUMENT AND APPLICABLE LAW

As the Tenth Circuit Court of Appeals explained in Awad v. Ziriax, 670 F.3d 1111, 1125

(2012):  a party seeking preliminary injunction must establish four factors: “‘(1) [he] is substantially

likely to succeed on the merits; (2) [he] will suffer irreparable injury if the injunction is denied; (3)

[his] threatened injury outweighs the injury the opposing party will suffer under the injunction; and

(4) the injunction would not be adverse to the public interest.’ Beltronics USA, Inc. v. Midwest

Inventory Distrib., LLC, 562 F.3d 1067, 1070 (10th Cir. 2009); see also Fed. R. Civ. P. 65; Winter

v. Natural Res. Def. Council, 555 U.S. 7, 20 (2008).”  As explained in more detail below, each of

these four factors is easily satisfied here.
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I. PLAINTIFFS ARE SUBSTANTIALLY LIKELY TO SUCCEED ON THE
MERITS OF THEIR VOTING RIGHTS CLAIMS.

A plaintiff seeking preliminary injunction must first demonstrate a substantial likelihood of

success on the merits.  Awad, 670 F.3d at 1125.   

In order to succeed in a voting rights challenge, a minority group must establish that (1) it

is sufficiently large, geographically compact and capable of electing a representative of choice in a

hypothetical single member district; (2) it is politically cohesive; (3) others vote as a bloc such that

they are usually able to defeat candidates of the minority group’s choice; and (4) under the totality

of the circumstances, the challenged voting procedure dilutes minority voting strength.  Thornburg

v. Gingles, 478 U.S. 30, 49-51 (1986).   

A. The Native American Population Within GMCSB is Large and Compact
Enough to Elect Representatives of Choice in Three Districts and To Elect a
Representative of Choice in or to Highly Influence at Least One More District. 

Native Americans compose more 70% of the population with the five GMCSB districts.  See

Exhibit A at 3.  If GMCSB voting districts were directly proportional to population, Native

Americans would have 3.5 majority-minority districts—i.e. three strong Native American majority-

minority districts and a fourth district in which Native American voters are highly influential.  The

Navajo Nation’s proposed redistricting maps establish that this is possible.  See Exhibit C.   The

GMCSB, however, has declined to adopt this or a similar proposal, that protects Native American

voting rights.  The GMCSB has instead decided to pack Native American voters into three districts,

diluting the voting power of Native Americans within the GMCSB districts in contravention of well

established requirements of federal law.  
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B. Native Americans in Northwest New Mexico are Politically Cohesive And Non-
Natives Vote as Bloc to Defeat Native American’s Candidates of Choice.    

As recognized by experts and the New Mexico State Courts in statewide redistricting

litigation earlier this year, Native Americans in Northwest New Mexico, including McKinley

County, are politically cohesive and non-Natives vote as a bloc to defeat Native American candidates

of choice.  Egolf v. Duran, No. D-1010CV-2011-02942, Findings of Fact and Conclusions of Law

(New Mexico Senate Trial), at 8-9 (N.M. First Judicial District Jan. 16, 2012), attached hereto as

Exhibit D.  In this litigation, the Plaintiffs in this case are prepared to present the same expert

testimony and exhibits submitted in the state litigation by the Navajo Nation which, in that litigation,

successfully established political cohesion and racial bloc voting in Northwest New Mexico.

C. Under the Totality of the Circumstances, the GMCSB Districting Plan Dilutes
Native American Voting Strength.

 It is well established that packing minority voters into fewer districts dilutes the voting power

of minorities in those districts and in surrounding districts in violation of the Voting Rights Act and

the well-established principle of one-person one-vote.  Voinovich v. Quilter, 507 U.S. 146, 113 S.

Ct. 1149 (1993).  As explained in Voinovich:

How such “packing” may dilute minority voting strength is not
difficult to conceptualize.  A minority group, for example, might have
sufficient numbers to constitute a majority in three districts.  So
apportioned, the group inevitably will elect three candidates of its
choice, assuming the group is sufficiently cohesive.  But if the group
is packed into two districts in which it constitutes a super-majority,
it will be assured only two candidates.  As a result, we have
recognized that ‘[d]ilution of racial minority group voting strength
may be caused’ either ‘by the dispersal of [minority voters] into
districts in which they constitute an ineffective minority of voters or
from the concentration of [minority voters] into districts where they
constitute an excessive majority.’
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507 U.S 146, 153 (quoting Gingles, 478 U.S. at 46, n. 11).  

As explained previously, the GMCSB plan at issue here contains three highly packed

districts.  The Native American population, as a percentage of total voting age population in these

districts is 93.8% in District 1, 95.9% in District 2, and 79% in District 3.   Exhibit A at 11.  Having

packed Native American voters into three districts, the Challenged Plan ensures that Native

American voters in the remaining two districts do not approach a majority i.e. 41.9% in District 4,

and 37.7% in District 5.  Id.  As the Navajo Nation’s proposed redistricting maps illustrate, this

packing is neither necessary, nor advantageous for Native Americans within GMCSB’s five voting

districts.  See Exhibit C.  

Even without expert testimony or specialized expertise in redistricting litigation, one can

appreciate the effect of what GMCSB has done—it has passed a districting plan that packs minority

voters into three districts so that  the power of the minority vote in surrounding districts is reduced. 

Given these facts, Plaintiffs’ challenge to GMCSB’s plan is very likely to succeed.  

Plaintiffs, therefore, have established the likelihood of success on the merits requirement for

issuance of a preliminary injunction.

II. PLAINTIFFS  WILL SUFFER IRREPARABLE INJURY IF THE ELECTION IS
ALLOWED TO GO FORWARD PURSUANT TO THE CHALLENGED PLAN.

A party seeking preliminary injunction must next demonstrate that his injury, in the absence

of a preliminary injunction, will be irreparable.  Awad, 670 F.3d at 1125.  “‘A plaintiff suffers

irreparable injury when the court would be unable to grant an effective monetary remedy after a full

trial because such damages would be inadequate or difficult to ascertain.’  Dominion Video Satellite,

Inc. v. EchoStar Satellite Corp., 269 F.3d 1149, 1156 (10th Cir. 2001).” Id. at 1131.  Because
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violations of constitutional rights are difficult to quantify in monetary terms, “‘[w]hen an alleged

constitutional right is involved, most courts hold that no further showing of irreparable injury is

necessary.’ Kikumura v. Hurley, 242 F.3d 950, 963 (10th Cir. 2001) (quotations omitted).”  Id.

       Allowing an election to proceed pursuant to GMCSB’s unconstitutional and unlawful

districting plan in February 2013 will result in the irreparable violation of voting rights of Native

Americans within the GMCSB districts.  Once the votes are cast and officials are elected, the damage

will have been done.  At this time, potential GMCSB candidates are preparing to file declarations

of candidacy in anticipation of the February 2013 GMCSB election.  Declarations of candidacy are

due on December 18, 2012.  Candidates are expected to begin campaigning in districts set forth in

the unconstitutional and unlawful districting plan now or shortly after the declarations are filed. 

Unless these potential candidates are informed that the districting plan is in dispute and may change,

they too may suffer harm. 

Plaintiffs, therefore, have established the irreparable injury requirement for issuance of a

preliminary injunction.

III. THE MAGNITUDE OF PLAINTIFFS’ THREATENED CONSTITUTIONAL
INJURY GREATLY OUTWEIGHS ANY PROCEDURAL DIFFICULTIES THAT
DEFENDANTS MAY SUFFER BY DELAYING THE SCHOOL BOARD ELECTION
OR REEXAMING THE DISTRICTING PLAN.

  Plaintiffs must next establish that their threatened injury outweighs the injury that the

Defendants will suffer under the injunction.  Awad, 670 F.3d at 1125.   As set forth above, if the

school board election is allowed to go forward under the Challenged Plan, Plaintiffs and others

similarly situated will suffer an irreparable constitutional injury of great magnitude—the dilution of

their personal voting power.  Plaintiffs simply request that this Court maintain the status quo by
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issuing an injunction prohibiting use of the Challenged Plan until this Court can adjudicate the 

constitutionality of that plan and either this Court or the parties can put in place a plan that

appropriately respects and protects the voting rights of Native Americans within the GMCSD.  The

requested injunction would not cause any permanent injury to Defendants, but would simply impose

a short delay on tasks that the Defendants are already required to do—conduct an election and bring

on new school board members.  Plaintiffs’ threatened injury—deprivation of constitutionally

guaranteed voting rights—dwarfs any procedural difficulties that Defendants may suffer as a result

of the requested delay. 

The balancing of interests requirement for issuance of preliminary injunction, therefore,

favors Plaintiffs here. 

IV. ISSUANCE OF AN INJUNCTION HERE WOULD NOT BE ADVERSE TO AND IN
FACT WOULD SERVE THE PUBLIC INTEREST.

The last factor that a Plaintiff must establish before a preliminary injunction will issue is that

the requested injunction would not be adverse to the public interest.  Awad, 670 F.3d at 1125.  As

recognized in Awad, “it is always in the public interest to prevent the violation of a party’s

constitutional rights,” and while certain members of the public may have interests adverse to the

constitutional rights of certain individuals, “the public has a profound and long-term interest in

upholding an individual’s constitutional rights.”  670 F.3d at 1132.  Here, the requested relief is not

only not adverse to the public interest, but indeed serves the public interest by ensuring fair elections

and protecting the constitutional voting rights of minorities and others within GMCSB.  

Plaintiff, therefore, has established that the requested injunction is not contrary to the public

interest.
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CONCLUSION

To prevent the irreparable violation of the constitutional voting rights of Native Americans

within the GMCSB  voting districts, Plaintiffs respectfully request that this Court issue an injunction:

(a) directing Defendants not to use GMCSB’s unconstitutional and unlawful redistricting plan in

advance of or in the February 2013 election or in any future election; and (b) maintaining the status

quo by postponing the GMCSB election unless and until a lawful districting map is adopted and

approved. 

WIGGINS, WILLIAMS & WIGGINS
A Professional Corporation

By/s/ Patricia G. Williams                   
Patricia G. Williams
Jenny J. Dumas

1803 Rio Grande Blvd., N.W. (87104)
P. O. Box 1308
Albuquerque, New Mexico 87103-1308
(505) 764-8400

Dana L. Bobroff, Deputy Attorney General
Navajo Nation Department of Justice
P.O. Box 2010
Window Rock, Arizona 86515
(928) 871-6345-6205

Attorney for Plaintiffs

We hereby certify that a copy of the
foregoing was faxed and mailed to
each named Defendant on this 11th
day of December, 2012.

WIGGINS, WILLIAMS & WIGGINS, P.C.

By/s/ Patricia G. Williams                          
Patricia G. Williams
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