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INTRODUCTION 

Despite the Defendant Tribe’s protestations to the contrary, the State is not 

trying to deny it whatever rights it has under the Michigan Indian Land Claims 

Settlement Act, Pub. L. No. 105-143, 111 Stat. 2652 (1997)(MILCSA), to have land 

taken into trust.  If the Tribe wants to buy real estate in Lansing to build a 

manufacturing facility, restaurant, hotel, school, sports arena – anything but a class 

III gaming facility – this lawsuit does not seek to stop it from having that land 

taken into trust.  The MILCSA, however, neither concerns nor creates class III 

gaming rights. When the Tribe buys property in Lansing, as it has done here, and 

applies to have it taken into trust for gaming purposes, which it admits it intends to 

do as soon as it can, it will violate its promise to the State that it wouldn’t make 

such an application without having first executed a revenue sharing agreement 

with the other Michigan tribes.  Nothing in the MILCSA suggests in any way that 

Congress intended to authorize the Tribe to violate its Compact with the State, as 

the Tribe contends in this motion. The State is not depriving the Tribe of any 

benefit the MILCSA provides.  It is just seeking to enforce its 20-year-old agreement 

with the Tribe. 

And even § 9 of the Compact does not foreclose the Tribe from proceeding 

with its stated plans.  If it is so important to the Tribe to build a casino in Lansing, 

all it need do to make this lawsuit go away is comply with its commitment to obtain 

a revenue sharing agreement with the other Michigan tribes before applying to 

have land taken into trust.  But the Tribe has made it clear it does not intend to 

obtain such an agreement. 
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The Tribe’s argument that it won’t really violate § 9, even where it admits 

that its sole purpose for buying land in Lansing is to game on it, ignores the plain 

meaning of § 9.  The Tribe asserts that § 9 doesn’t apply where (according to the 

Tribe) the U.S. Department of the Interior’s (Interior) approval of its application to 

take land into trust is mandated.  But the phrase “for gaming purposes” was 

included in § 9 for the simple purpose of ensuring that the Compact would not 

interfere with a tribe’s trust applications that have nothing to do with gaming, and 

which shouldn’t be subject to a revenue sharing requirement.  Defendants’ 

interpretation is neither obvious nor consistent with the remaining text in § 9 which 

makes clear its intention to apply the revenue sharing requirement to all gaming on 

after-acquired off-reservation property.  The Tribe’s interpretation of § 9 has led it 

more than 200 miles from its reservation in the Upper Peninsula, to real property in 

Lansing that is undeniably “off-reservation.”  It is difficult to see how this outcome 

could be consistent with the parties’ intent when they agreed to § 9. 

All the State seeks here is the value of the bargain it had struck with the 

Tribe when it signed the Compact.  If the Tribe’s 1993 promises conflict with those 

it recently made to the City of Lansing, it cannot complain.  It did not seek the 

advice of the State before it signed the Lansing contract, and soon after it 

announced its new agreement, but long before the Tribe in its sole discretion could 

have terminated the Lansing contract (Dkt. #1-4, § 3.6.4), the State sent the Tribe a 

letter warning it that its plans to buy property in Lansing for a casino would violate 

its gaming compact.  Given that the Tribe ignored this warning, it cannot now 
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complain that it will be harmed if it cannot proceed with its contractual 

commitments to Lansing.  There is no reason whatsoever that these commitments 

should take any precedence over the Tribe’s promises it made to the State nearly 20 

years ago when it signed the Compact. 

Defendants’ motion to dismiss should be denied and a preliminary injunction 

should be entered to maintain the status quo while the merits of this lawsuit are 

determined. 

STATEMENT OF FACTS 

On or about August 20, 1993, the State and Defendant Sault Ste. Marie Tribe 

of Chippewa Indians entered into a tribal-state gaming compact (Compact)  (Dkt. 

#1-1).  The Compact generally establishes the rights and responsibilities of the 

parties concerning the operation of class III gaming1 by the Tribe in the State of 

Michigan.  Pursuant to the Compact, the Tribe has conducted class III gaming in 

one or more casinos it operates on Indian lands in the Upper Peninsula of Michigan, 

where the Tribe’s headquarters and reservation are located.   

Section 9 of the Compact states: 

Off-Reservation Gaming. 

An application to take land in trust for gaming purposes pursuant to § 
20 of IGRA (25 U.S.C. § 2719) shall not be submitted to the Secretary 
of the Interior in the absence of a prior written agreement between the 
Tribe and the State's other federally recognized Indian Tribes that 
provides for each of the other Tribes to share in the revenue of the off-
reservation gaming facility that is the subject of the § 20 application. 

                                                 
1 Class III gaming is essentially casino-style gambling.  See 25 U.S.C. § 2703 (8). 
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On or about January 24, 2012, the Sault Tribe Board of Directors, who are 

named defendants in this action, approved Resolution 2012-11, which stated that 

the Tribe intended to open a casino in the City of Lansing (City) on land that is not 

part of the Tribe’s reservation.  (Resolution, Dkt. # 1-3.)   To that end, the Tribe and 

the City executed a Comprehensive Development Agreement (CDA, Dkt. # 1-4) in 

which they agreed that the City and/or the Lansing Economic Development 

Commission would sell and the Tribe would buy certain parcels of property in the 

City on which the Tribe would build and operate two casinos, citing the Tribe’s 

alleged authority to do so under federal law.   

Representatives of the State first learned of the proposed Lansing casino 

through media reports.  After gathering as much information as it could, the State 

sent a letter on February 7, 2012 to the Tribe warning it that the operation of class 

III gaming at a casino in Lansing would be unlawful and that if it proceeds with its 

plans, it does so at its own risk.  (Letter, Dkt. # 1-5.)  As it appeared from the 

Tribe’s public statements and actions that it was ignoring this warning, the State 

filed the instant lawsuit and a motion for preliminary injunction to enjoin the Tribe 

from applying to take land into trust where it has not obtained a revenue sharing 

agreement with the other Michigan tribes. 

Nevertheless, on November 1, 2012, the Tribe purchased a parcel of real 

property in Lansing (Lansing property) pursuant to the CDA.  The Tribe’s counsel 

has stated to the Court that the Tribe in fact plans to apply to Interior to have this 

land taken into trust as soon as possible, and that the Tribe does not intend to 
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obtain a § 9 revenue sharing agreement with the other Michigan tribes.  The CDA 

allows the Tribe five years after it begins “the application process” to have the land 

taken into trust.  (Dkt. #1-4, §4.8(b)(i) and (iii).)2 

 

ARGUMENT 

I. Legal standard for motions to dismiss 

When deciding these motions under F.R.Civ.P. 12(b)(1) or 12(b)(6), the Court 

must accept as true all of the well-pleaded allegations of the complaint, construing 

those allegations in a light most favorable to the State.  To grant the motions it 

must appear beyond doubt that the State would not be able to recover under any set 

of facts that could be presented consistent with the allegations of the complaint.  

Rossborough Mfg. Co. v. Trimble, 301 F.3d 482, 489 (6th Cir. 2002). 

Defendants make the mistake of conflating their sovereign immunity defense 

with subject matter jurisdiction.  This error is significant here because the U.S. 

Court of Appeals for the Sixth Circuit has made it clear that a party that asserts 

sovereign immunity bears the burden of proving that defense, unlike true subject 

matter jurisdiction which must be shown by the plaintiff.  Lowe v. Hamilton County 

Dep't of Job & Family Servs., 610 F.3d 321, 324 (6th Cir. 2010) (“[T]he entity 

asserting Eleventh Amendment immunity has the burden to show that it is entitled 

to immunity, i.e., that it is an arm of the state.’ Gragg v. Ky. Cabinet for Workforce 

                                                 
2 This five year period has not commenced as the Tribe has not filed its application 
to take land into trust.  It would not commence if the Court enters a preliminary 
injunction maintaining the status quo as requested by the State. 
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Dev., 289 F.3d 958, 963 (6th Cir. 2002)”).  While these cases deal with Eleventh 

Amendment immunity, the Court of Appeals clearly considers this to be “sovereign 

immunity.”  Lowe at 324 (“The desire to protect the solvency and dignity of the 

states motivates the doctrine of Eleventh Amendment sovereign immunity.”)  So 

does the U.S. Supreme Court. Wis. Dep't of Corr. v. Schacht, 524 U.S. 381, 389 

(1998) (“The Eleventh Amendment, however, does not automatically destroy 

original jurisdiction. Rather, the Eleventh Amendment grants the State a legal 

power to assert a sovereign immunity defense should it choose to do so.”) (Emphasis 

added.) Thus, the burden of proving immunity is on Defendants. 

Moreover, Defendants have improperly characterized their motions as 

asserting lack of subject matter jurisdiction under Rule 12(b)(1).  Sovereign 

immunity is a defense that must be asserted or it is waived, which means it is not 

truly jurisdictional.  This was the conclusion reached by the U.S. Court of Appeals 

for the Ninth Circuit in ITSI TV Prods. v. Agricultural Ass'ns, 3 F.3d 1289, 1291-92 

(9th Cir. 1993), which is the case the Sixth Circuit specifically relied on when it 

decided Gragg: 

The Supreme Court has held that “the Eleventh Amendment defense . 
. . partakes  of the nature of a jurisdictional bar” insofar as it may be 
raised for the first time on appeal. Edelman v. Jordan, 415 U.S. 651, 
678 (1974). The Court has emphasized, however, that it has “never 
held that [the defense] is jurisdictional in the sense that it must 
be raised and decided by [the court] on its own motion.” . . . The Court 
has accordingly recognized that Eleventh Amendment immunity, 
unlike a true jurisdictional bar, may be expressly waived. . . and 
may even be forfeited by the State's failure to assert it. See Blatchford 
v. Native Village of Noatak, 115 L. Ed. 2d 686, 111 S. Ct. 2578, 2584 
n.3 (1991) (noting that, in Moe v. Confederated Salish and Kootenai 
Tribes, 425 U.S. 463 (1976), “since Montana had not objected in this 
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Court on sovereign immunity grounds, its immunity had been waived 
and was not at issue”).  
 
Eleventh Amendment immunity thus does not implicate a 
federal court's subject matter jurisdiction in any ordinary 
sense. It therefore cannot be said that the general principle that the 
plaintiff must establish the facts supporting “jurisdiction” means that 
ITSI should have been required to prove that Cal Expo and the DAAs 
were not entitled to such immunity.  Rather, we believe that Eleventh 
Amendment immunity, whatever its jurisdictional attributes, should 
be treated as an affirmative defense. . . (Emphasis added.) 
 
While the Sixth Circuit did uphold the trial court’s dismissal of an action 

under Rule 12(b)(1) in Memphis Biofuels, LLC v. Chickasaw Nation Indus., Inc., 585 

F.3d 917 (6th Cir. 2009), it did not expressly adopt the trial court’s rationale, did not 

expressly say its ruling was based on Rule 12(b)(1) and strongly suggested that 

while it viewed sovereign immunity as jurisdictional in some sense, it wasn’t subject 

matter jurisdiction, noting, for example, “[t]he Eleventh Amendment is 

jurisdictional in the sense that it is a limitation on the federal court's judicial 

power” and “if an entity enjoys tribal-sovereign immunity, federal jurisdiction is 

otherwise irrelevant and dismissal of the suit is proper.”  Id. at 920.  This view of 

sovereign immunity is entirely consistent with the Sixth and Ninth Circuit’s earlier 

statements quoted above that the party asserting sovereign immunity has the 

burden to prove it. 

As will be shown, Defendants have failed to meet their burden of proving that 

sovereign immunity bars this action.  Likewise, Defendants have failed to show that 

the State has not pled a cause of action, as they have asserted, and their Rule 

12(b)(6) motions should be denied as well. 
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II. Sovereign immunity does not bar this action. 

A. IGRA abrogates the Tribe’s immunity. 

As noted by Defendants, the Sixth Circuit has held that 25 U.S.C. § 

2710(d)(7)(A)(ii) (hereafter, § 2710(d)(7)(A)(ii)) describes the elements that 

determine whether Congress has abrogated a tribe’s sovereign immunity.  See, 

Michigan v. Bay Mills Indian Community, 695 F.3d 406, 415 (6th Cir. 2012).  The 

Court must consider whether: (1) the plaintiff is a State or an Indian tribe; (2) the 

cause of action seeks to enjoin a class III gaming activity; (3) the gaming activity is 

located on Indian lands; (4) the gaming activity is conducted in violation of a Tribal-

State compact; and (5) the Tribal-State compact is in effect.  Id. at 412.  Defendants 

are asserting that elements (2), (3) and (4) are missing from the State’s case, so 

immunity has not been abrogated.  For the reasons discussed below, this assertion 

is wrong and, in fact, for purposes of this litigation, Defendants’ immunity has been 

abrogated by Congress. 

B. Defendants have not shown that elements (2), (3) and (4) are 
missing in this action. 

1. The Complaint seeks to enjoin gaming activity on Indian 
lands. 

Defendants assert that the State cannot satisfy factors (2) and (3) of the Bay 

Mills test because “the Lansing property has not yet been taken into trust and thus 

is not yet ‘Indian land,’[3] see 25 U.S.C. § 2703(4), and there is no ‘class III gaming’ 

                                                 
3 This case is distinguishable from Bay Mills, where the Sixth Circuit said there 
was no subject matter jurisdiction, because in that case the State’s allegation was 
that the property in question was not and never would be Indian lands under IGRA.  
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occurring on the property.”  (Dkt. # 9, p. 5.)4  This precise argument was soundly 

rejected by the court in Arizona v. Tohono O’odham Nation, 2011 U.S. Dist. LEXIS 

64041 (D. Ariz. June 15, 2011)(copy attached as Exhibit A), a case which is 

remarkably similar to the case at hand.   

In Tohono, the State of Arizona sought an injunction under §2710(d)(7)(A)(ii) 

based on the defendant tribe’s breach of a provision in its gaming compact that 

precluded the tribe from opening a gaming facility in the Phoenix area.  The tribe 

had purchased property near Phoenix and announced its plans to open a casino on 

it.  The land had not been taken into trust at the time of the lawsuit.  In response to 

                                                                                                                                                             
The court said that this allegation conclusively proved that element (3) of the 
§2710(d)(7)(A)(ii) test could not be satisfied: 

The plaintiffs’ own pleadings defeat their argument that the 
Regulatory Act supplies jurisdiction here. In their complaints, the 
plaintiffs expressly allege that the Vanderbilt casino is not located on 
Indian lands, which means the plaintiffs cannot meet the third 
condition (that the “gaming activity [is] located on Indian lands”) 
recited above . . . The plaintiffs allege these things because they are 
essential to the plaintiffs’ claim that gaming at the Vanderbilt casino 
violates Bay Mills’ Tribal-State compact. But the allegations mean 
that, even at the pleading stage, the plaintiffs cannot show federal 
jurisdiction over their § 2710(d)(7)(A)(ii) claims. 

Bay Mills at 412.  There is no comparable allegation in the instant litigation.  In 
Bay Mills, the tribe’s entire argument that it could game on its after-acquired 
property in Vanderbilt hinged on the fact that the property had not and would not 
be taken into trust, otherwise, it would be subject to the prohibitions found in § 20 
of IGRA.  Thus, the State was alleging that the Vanderbilt casino would never be 
Indian lands because it would never be trust lands.  Here, however, the Sault Tribe 
is taking the exact opposite course by committing in the CDA to have the Lansing 
property taken into trust so it can become Indian lands.  Thus, the gaming the State 
is trying to enjoin in Lansing would occur on Indian lands if the Tribe succeeds in 
its plans.  
4 The second element set out in §2710(d)(7)(A)(ii) actually says the “action seeks to 
enjoin class III gaming activity.” (Emphasis added.) 
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the complaint, the tribe asserted that the state could not get an injunction because 

it did not satisfy the requirement in §2710(d)(7)(A)(ii) that the lawsuit seek to 

enjoin gaming on Indian lands.  The tribe argued that since the land hadn’t yet 

been taken into trust, there were no Indian lands, and thus no gaming on them to 

be enjoined.  Id. 

The court was not persuaded.  In a thoughtfully worded opinion, the court 

noted that the lawsuit sought to enjoin gaming that the tribe said it would conduct 

at some point in the future.  Strictly construing the language of §2710(d)(7)(A)(ii), 

the court observed that there was no temporal requirement concerning the gaming 

to be enjoined, and that there was no reason that a plaintiff had to wait for such 

gaming to be presently occurring before seeking relief under IGRA: 

Section 2710(d)(7)(A)(ii) grants district courts’ jurisdiction over “any 
cause of action initiated by a State or Indian tribe to enjoin a class III 
gaming activity located on Indian lands and conducted in violation of 
any Tribal-State compact . . . that is in effect.” (Emphasis added.) 
Congress did include one temporal limitation on this abrogation of 
tribal sovereign immunity — it required that the suit concern a 
compact “that is in effect.” But Congress did not include a similar 
temporal limitation on when the land at issue in the suit must become 
Indian lands. Instead, it focused on the nature of the claim: “to enjoin a 
class III gaming activity located on Indian lands.” That is precisely 
what this lawsuit seeks to do. Congress extended the abrogation to 
“any” lawsuits “initiated” by a State or Indian tribe to enjoin gaming 
activity on Indian lands, but without specifying when the lawsuit must 
be “initiated.” Plaintiffs have initiated this lawsuit to enjoin class III 
gaming on Indian lands owned by the Nation in the Phoenix 
metropolitan area — precisely the kind of lawsuit for which Congress 
abrogated sovereign immunity in § 2710(d)(7)(A)(ii). 

Tohono, 2011 U.S. Dist. LEXIS 64041, 9-10.   

Defendants’ assertion here that the State doesn’t satisfy the §2710(d)(7)(A)(ii) 

prerequisites for injunctive relief because the land hasn’t been taken into trust and 
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there is no class III gaming to be enjoined, should be rejected for the same reasons 

embraced by the Tohono court.  While the Lansing properties are not yet in trust, 

just as in Tohono, the Tribe here has made clear its intentions to pursue trust 

status as soon as possible for the sole purpose of conducting class III gaming.  That 

gaming would violate the Compact since the Tribe will not be sharing revenues from 

it with the other Michigan tribes. 

It does not make sense that Congress would have intended to abrogate a 

tribe’s sovereign immunity in a case where a tribe has incurred the time and 

expense to have land taken into trust and to build a casino where it was conducting 

class III gaming in violation of its compact, but not intend an abrogation where the 

tribe has committed itself to a path that, barring failure of the tribe’s plan, would 

result in the tribe conducting class III gaming in violation of its compact.  If the 

Tribe’s admitted purpose here is to try to open a casino that will be a violation of § 

9, shouldn’t the Court have the power to stop that plan before everyone gets too far 

down the road?   

It also makes little sense that whether or not the Tribe is protected by 

sovereign immunity hinges on when a complaint is filed.  This Court’s assessment of 

the legality of the Tribe’s conduct will not change, all else being equal, based on the 

date the complaint is filed.  If that conduct will be unlawful at some point in the 

future, isn’t it in the best interest of the Tribe, or at least its members, to know that 

now instead of later when the Tribe has built a useless casino?   
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 While it is true that the relief requested in this case on its face is different 

from that in Tohono, this is not a material distinction.  There, the compact provision 

that was violated prohibited the opening of a “gaming facility” in the Phoenix area.  

(Tohono Complaint is attached as Exhibit B.)  Here, the Compact violation is the 

application to have land taken into trust in the absence of a revenue sharing 

agreement.  In both cases, however, the intention is to prohibit “class III gaming 

activity” that will occur once the property is in trust and a casino is built.  In 

Tohono, the mechanism for targeting class III gaming was a prohibition on opening 

a gaming facility; in the case at hand the mechanism is a prohibition on applying to 

have land taken into trust for gaming purposes.   

Defendants here contend that the §2710(d)(7)(A)(ii) requirements have not 

been met because the State is not seeking to enjoin class III gaming activity, but 

rather seeks to enjoin their trust application.  This argument is not persuasive.  

Even in Tohono, technically the tribe agreed not to open a “gaming facility,” it didn’t 

agree not to conduct class III gaming in the Phoenix area, but the court still found 

that the allegation satisfied the requirements of §2710(d)(7)(A)(ii).  This is likely 

because preventing the opening of a gaming facility would ultimately prevent class 

III gaming.  

 Likewise, in the case at hand, preventing the application to have land taken 

into trust for gaming purposes has the ultimate effect of preventing the Tribe from 

conducting class III gaming, which comports with the intention of § 9.  Turning the 

State out of court for the reasons championed by the Tribe would truly exalt form 
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over substance.  There is no reason to believe that Congress intended in IGRA to 

allow a tribe to breach a promise not to apply to have land taken into trust for 

gaming purposes without any consequence.5  It should not be allowed here. 

                                                 
5Defendants assert that ambiguities in federal laws implicating Indian rights must 
be resolved in the Indians’ favor.  (Dkt. # 11 at 7.)  This notion is sometimes referred 
to as the Indian tenet of statutory construction.  It does not apply here because, as 
noted by the Tohono court, the provisions of § 2710(d)(7)(A)(ii) at issue are 
unambiguous.  It does not apply for a second reason.  This section allows both states 
and tribes to seek an injunction of unlawful gaming.  The Indian tenet of 
construction is just that – its purpose is no different than any other tenet of 
statutory construction which seeks no more than to divine the intent of Congress, as 
made clear by the Supreme Court in Chickasaw Nation v. United States, 534 U.S. 
84, 93-94 (2001): 

The Court has also said that “statutes are to be construed liberally in 
favor of the Indians with ambiguous provisions interpreted to their 
benefit.” (cites omitted) The Tribes point out that our interpretation is 
not to the Indians’ benefit. 
 
Nonetheless, these canons do not determine how to read this statute. 
For one thing, canons are not mandatory rules. They are guides that 
“need not be conclusive.”  (cites omitted) They are designed to help 
judges determine the Legislature’s intent as embodied in particular 
statutory language. And other circumstances evidencing congressional 
intent can overcome their force. In this instance, to accept as 
conclusive the canons on which the Tribes rely would produce an 
interpretation that we conclude would conflict with the intent 
embodied in the statute Congress wrote. 

Since § 2710(d)(7)(A)(ii) was intended sometimes to benefit tribes seeking an 
injunction, one could argue that the five elements, if ambiguous in some way, 
should be construed broadly to favor the plaintiff tribe.  On the other hand, when a 
state is seeking an injunction, as here, a tribe would certainly argue that the          
(Footnote 5 cont’d) elements should be strictly construed to favor the tribe.  The end 
result would be two conflicting interpretations of the same statute.  Since words in 
any given statute can have only one intended meaning, it is inappropriate to use the 
Indian tenet as a guide to interpreting § 2710(d)(7)(A)(ii) where Congress has made 
clear that it implicates tribes’ rights whether they are seeking an injunction or 
defending against one. 
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Furthermore, seeking to enjoin an application to have land taken into trust 

for gaming purposes satisfies element (2) of the §2710(d)(7)(A)(ii) test for another 

reason. IGRA specifically defines “class III gaming.”  25 U.S.C. § 2703(8).  While 

§2710(d)(7)(A)(ii) could have demanded that an action seek to enjoin “class III 

gaming,” it doesn’t.  Instead, it says the injunction should enjoin “class III gaming 

activity,” a broader category than just gaming itself.  Just as opening a gaming 

facility was an enjoinable class III gaming activity in the Tohono case, applying to 

take land in trust for gaming purposes would also be an enjoinable gaming activity. 

Here, class III gaming and applying to have land taken into trust are inextricably 

linked.  The gaming cannot occur without the trust application, and there is no 

reason for the trust application if gaming cannot occur.  

Nevertheless, to address the Tribe’s arguments, the State is prepared if 

necessary to request an injunction of the Tribe’s class III gaming presently 

occurring at its existing casinos, which would be conducted in violation of its 

Compact if the Tribe violates § 9.  This alternative relief is consistent with the 

decision of the Seventh Circuit Court of Appeals in Wisconsin v. Ho-Chunk, 512 

F.3d 921 (7th Cir. 2008).  In that case, the state sued claiming that the tribe had 

stopped making incentive payments and had refused to arbitrate the issue as 

required by the compact.  Based on the tribe’s refusal to arbitrate in violation of the 

compact, the state sought to enjoin class III gaming. The court said there was 

jurisdiction based on § 2710(d)(7)(A)(ii): “Therefore, the district court properly had 

jurisdiction, and Congress abrogated the Nation's sovereign immunity, with respect 
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to the State's claim pursuant to 25 U.S.C. § 2710(d)(7)(A)(ii) to enjoin the Nation's 

class III gaming due to its alleged refusal to submit to binding arbitration.”  Thus, 

the Seventh Circuit ruled that the tribe’s gaming activities were being “conducted in 

violation” of the compact because the tribe was refusing to go to arbitration, which 

was required by the compact.  

Here, the Sault Tribe is threatening to violate its Compact by applying to 

have land taken into trust.  There is no reason to distinguish this from the compact 

violation (the refusal to arbitrate) in Ho-Chunk.  Since the court there allowed the 

state to pursue an injunction of class III gaming based on the refusal to arbitrate, 

there is no reason why Michigan can’t seek an injunction of ongoing gaming here if 

the Tribe violates § 9. 

At a minimum, this alternative request for relief satisfies the requirements 

for pleading an abrogation of the Tribe’s sovereign immunity, specifically elements 

(2) and (3) of the Bay Mills test, thus supporting the denial of the Tribe’s motion to 

dismiss.   

2. The gaming activity that the Complaint seeks to enjoin 
will be conducted in violation of a Tribal-State compact. 

The Tribe asserts that its’ plans to apply to have the Lansing property taken 

into trust for gaming purposes do not violate the compact, and thus element (4) of 

the §2710(d)(7)(A)(ii) test is not met.  Somewhat surprising, this assertion isn’t 

based on any denial of the State’s allegation that the Tribe doesn’t intend to share 

the revenues from its off-reservation casino.6  Instead, the Tribe argues that § 9 is 

                                                 
6 The Tribe’s counsel admitted in Court that this allegation is essentially true. 
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not breached because it does not even apply to this trust application, allegedly 

because it is a “mandatory” trust application and not a “discretionary” trust 

application.   

Even if this is true (the State disagrees that Interior has any mandatory 

obligation to take this property into trust), this distinction is irrelevant.  Section 9 is 

unambiguous:  it says an application to take land into trust for gaming purposes 

pursuant to § 20 of IGRA “shall not be submitted” in the absence of a revenue 

sharing agreement.  There is no distinction between, or even mention of, mandatory 

and discretionary trust applications in § 9.  It affects all land taken into trust after 

1988 that will be used, as admitted here, for gaming. 

Defendants assert that this is an incorrect reading of § 9.  According to them, 

their imminent application to Interior is to take land into trust, but it isn’t 

necessary to Interior’s decision process that it know the purpose for which the land 

will be used, because Interior will be required to take the land into trust regardless 

of the nature of that purpose.  Thus, according to Defendants, their application is 

not for gaming purposes, even though the Tribe admits that if the trust application 

is granted, the Tribe will conduct class III gaming on the property.  Because they 

are not now seeking a decision from Interior that hinges on whether the Tribe will 

game on the property, they believe their application is not subject to the prohibition 

in § 9. 

This interpretation of the Compact ignores the plain meaning of § 9.  The 

obvious reason for including the phrase “for gaming purposes” was to ensure that 

Case 1:12-cv-00962-RJJ  Doc #22 Filed 12/14/12  Page 21 of 31   Page ID#488



17 
   

every application to take land into trust by a tribe would not be subject to the 

requirements of § 9.  For example, if a tribe wants to apply to Interior to have land 

taken into trust to build a daycare center, §9 does not require the tribe to enter into 

a revenue sharing agreement.  While this may seem obvious, if the phrase “for 

gaming purposes” wasn’t in § 9, by its express terms, it would apply to this and 

every other trust application filed by a tribe.  Conjuring some other meaning for the 

phrase “for gaming purposes” that further limits the scope of § 9, particularly 

asserting an interpretation that requires the assessment of unmentioned concepts 

like mandatory versus discretionary trust applications, strains credulity and is 

unnecessary when the plain language and purpose are unambiguous. 

This is particularly true when § 9 is read as a whole.  Int'l Union v. Yard-

Man, 716 F.2d 1476, 1479 (6th Cir.1983) (“The court should also interpret each 

provision in question as part of the integrated whole. If possible, each provision 

should be construed consistently with the entire document and the relative 

positions and purposes of the parties.”)  The section is entitled “Off-Reservation 

Gaming” and again refers to off-reservation gaming in the body of the section, 

making it clear that the parties intended for the prohibition in § 9 to apply, at a 

minimum, when off-reservation land intended for gaming is the subject of a trust 

application.  If Defendants’ interpretation of § 9 is accepted, this intention will 

undeniably be thwarted:  the Tribe’s reservation in the Upper Peninsula is over 200 

miles from the property in Lansing it wants to use for casino gaming.  Any tribal 

gaming facility in Lansing will definitely be well “off” the Tribe’s reservation.   
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So instead of inhibiting off-reservation gaming, under the Tribe’s 

interpretation, § 9 allows the Tribe to buy real property anywhere in the State7 with 

funds from the MILCSA judgment, force Interior to take it into trust, and because it 

is “mandatory,” the § 9 prohibition does not apply and the State is powerless to stop 

it.  This means the Tribe can open as many casinos in Michigan as it desires.  In 

fact, the primary motivation for the Tribe is to open casinos off its reservation 

because it has already saturated the on-reservation market (the Tribe has five 

casinos in the Upper Peninsula) and it is seeking new markets far from its other 

casinos which may be more lucrative. 

The Tribe’s interpretation of § 9 flies in the face of its intended purpose. 

Instead of asserting some level of control of the expansion of off-reservation gaming 

on newly acquired trust lands, the State gets no benefit from the Tribe’s § 9 

agreement not to apply to have land taken into trust without signing a revenue 

sharing agreement.  This Court should reject an interpretation of § 9 that is both 

tortured and would allow unlimited expansion of off-reservation gaming. 

Nor is it relevant here that the MILCSA was enacted after the Compact was 

signed.  Mandatory trust statutes are common,8 which the parties would have 

known when they negotiated the Compact.  See, e.g., 25 U.S.C. §§ 715-715g; 

                                                 
7 Or even in another state, though to lawfully game the Tribe would need a compact 
with that state. 
8 There is nothing “traditional” or “ordinary” about discretionary trust applications 
as asserted by Defendants.  The Indian Reorganization Act, 25 U.S.C. § 465 (IRA), 
although frequently cited as the authority for certain discretionary trust 
proceedings, is just one of many authorities for taking land into trust. 
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Isolated Tracts Act, Pub. L. No. 88-196, 77 Stat. 349 (Dec. 11, 1963); White Earth 

Reservation Land Settlement Act of 1985, Pub. L. No. 99-264 (1986); Gila Bend 

Indian Reservation Lands Replacement Act, Pub. L. No. 99-503, 100 Stat. 1798 (Oct. 

20, 1986); Fallon Paiute Shoshone Tribal Settlement Act and the Truckee-Carson-

Pyramid Lake Water Rights Settlement Act., Public Law No. 101-618 (1990); 

(Wyandotte Tribe of Oklahoma) Pub. L. 98-602, 98 Stat. 3149 (1984); and 

(Confederated Salish and Kootenai Tribes) Act of July 18, 1968, Pub. L. No. 90-402, 

82 Stat. 356. Even Defendants acknowledge that this is the case.  (Dkt. # 11 at n. 2) 

(“Many other statutes – such as the Michigan land settlement act discussed below – 

also authorize or require the Secretary to take land into trust for particular tribes 

under specified circumstances.”)  The State would never have agreed to the 

language of § 9 if it thought it could be defeated merely by the later enactment of 

some statute that provided a new process for the Tribe to acquire land in trust.  The 

State wanted to inhibit the expansion of gaming off-reservation and intended § 9 to 

apply to all post-1988 trust applications if they were for gaming purposes, no 

matter what law authorized the trust.  

Furthermore, even if one accepts the scenario posited by the Tribe that in 

1993 there were no means for the Tribe to have land taken into trust other than 

Interior’s authority under the IRA, it is reasonable to believe that, in any event, the 

parties meant § 9 to cover all applications by a tribe to have land taken into trust 
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for off-reservation gaming.9  Since under this scenario, the only contemporary 

authority for such trust taking would have been the IRA, that would still be 

consistent with the intent that all trust applications be covered.  If “all” is the 

operative intention, then future trust taking authorities would also be included 

within § 9’s ambit.  If the Tribe did not want § 9 to apply to all off-reservation trust 

applications, it should have sought an amendment to the Compact to exclude new 

and different trust taking authorities from § 9’s reach when they came into being.  

Having failed to seek such an amendment, the Tribe cannot now complain when the 

State asserts that this newly minted authority is not a mechanism by which the 

Tribe can avoid its promise to share gaming revenues. 

C. Even if sovereign immunity protects the Tribe itself, its 
officials can be sued for prospective injunctive relief. 

1. Ex parte Young10 actions against tribal officials are well 
established in the law. 

The State is aware of no court that has agreed with the Tribe’s argument that 

Ex parte Young-type lawsuits cannot lawfully be brought against tribal officials 

under any circumstances.  (Dkt. #11, n. 5.)  And as the Tribe admits, several courts 

have allowed such suits.  In fact, there is no dispute that where a plaintiff seeks 

prospective injunctive relief against tribal officials, the availability of such relief is 

denied as a matter of law in only limited circumstances that are not applicable here.  

As noted in Cohen’s Handbook of Federal Indian Law, § 7.05, “most courts would 
                                                 
9 The State reserves the argument that § 9 may apply to after-acquired property 
where a tribe asserts the property is not off-reservation.  Given that the Lansing 
property is undeniably off-reservation, the Court need not address this issue. 
10 Ex parte Young, 209 U.S. 123 (1908). 
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extend the doctrine of Ex parte Young. . .” to tribal officials. 

Although Defendants rely on it here, Tamiami Partners, Ltd. v. Miccosukee 

Tribe of Indians of Florida, 177 F.3d 1212 (11th Cir. 1999), does not support the 

point the Tribe attempts to make, and in fact makes it clear that an Ex parte 

Young-type action can be brought under IGRA:  “[W]e begin with the proposition 

that tribal officers are protected by tribal sovereign immunity when they act in 

their official capacity and within the scope of their authority; however, they are 

subject to suit under the doctrine of Ex parte Young when they act beyond their 

authority.”  Id. at 1225.   

2. The State seeks to enjoin the Tribal Officials from 
engaging in unlawful conduct; it is not seeking specific 
performance of the Compact. 

The Tribe’s assertion that Tamiami stands for the proposition that Ex parte 

Young actions cannot be used to enforce specific performance of a contract is not 

accurate.  The court in Tamiami in fact said that Ex parte Young cannot be used 

where it would in effect “require the sovereign’s specific performance of a contract.”  

Id. at 1226 (Emphasis added.)  In that case, the court objected to the use of Ex parte 

Young to enforce a provision in the contract that required the payment of 40% of the 

revenues of the tribe’s casino as the plaintiff’s fee for managing the casino.  While 

styled as a claim for injunctive relief forcing the officers to pay over the identified 

funds, the objection was that the tribe itself was being forced to pay money from its 

revenues, which would contravene the well-established limitation on Ex parte 
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Young actions that money judgments that are paid by the sovereign cannot be 

maintained because they necessarily operate against the sovereign. 

In the case at hand, however, the relief requested against the tribal officials 

is solely injunctive relief prohibiting them from taking action that violates both the 

Compact and IGRA.11  It does not require the Tribe to perform in any way.  This is 

no different than the classic Ex parte Young scenario where state officials are 

prohibited from violating federal law, except here the officials are prohibited from 

violating a compact.  There are no legitimate Ex parte Young policy concerns 

implicated by such an injunction. 

Nor does the requested relief unlawfully interfere with the Tribe’s public 

administration.  If an Ex parte Young action can be used to prohibit state officers 

from enforcing laws duly enacted by the state,12 which is a significant intrusion by a 

court into the province of a sovereign’s business, then surely merely prohibiting 

tribal officials from breaching an IGRA compact is also an appropriate subject for 

Ex parte Young relief. 

                                                 
11 The Tamiami court specifically allowed an Ex parte Young claim against tribal 
officials that arose under IGRA.  Id. at 1225.  See also, Westside Mothers v. 
Haveman, 289 F.3d 852, 861 (6th Cir. 2002)(“We have already held that Medicaid is 
not merely a contract, but a federal statute. This suit seeks only to compel state 
officials to follow federal law, and thus is not barred by Ayers.”)  Here, IGRA 
requires the Compact be followed (Complaint [Dkt. #1], Counts I and II) and gives 
the court jurisdiction “to enjoin class III gaming activity” that violates the compact 
(§ 2710(d)(7)(A)(ii)), but does not limit who can be enjoined. There is no reason to 
believe that tribal officials would not be subject to such an injunction if they had the 
authority to stop the unlawful gaming. 
12 This was the ruling of the Court in Ex parte Young itself. 
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3. Congress did not intend to preclude an Ex parte Young 
remedy here. 

Finally, the Tribe relies on Seminole Tribe of Florida v. Florida, 517 U.S. 44 

(1996), which admittedly did limit the application of Ex parte Young in actions 

brought under a separate IGRA provision involving lawsuits brought by tribes 

against states asserting bad faith negotiations of a gaming compact.  25 U.S.C. § 

2710(d)(7)(A)(i).  The Court did not allow a suit against state officials because it felt 

Congress had already developed an elaborate remedial scheme (involving burden-

shifting, findings of bad faith by the court, which must then order the parties to 

conclude a compact in 60 days or go to mediation and ultimately to review by the 

Secretary of the Interior, see 25 U.S.C. § 2710(d)(7)(B)), and the Court was 

reluctant to allow a separate remedy against state officials.  Here, however, under § 

2710(d)(7)(A)(ii), Congress has not established a complicated remedial scheme and 

the logic of Seminole just does not apply.  See Westside Mothers at 862. (“The 

mechanism established there included timetables, incentives, and ‘intricate 

procedures’ to cajole states and Indian tribes to negotiate agreements on gambling . 

. . . The scheme here, in contrast, simply allows the Secretary to reduce or cut off 

funds if a state's program does not meet federal requirements.”)  Section 

2710(d)(7)(A)(ii) is like the statute in Westside Mothers, as the one remedy it 

provides is injunctive relief, and the fact that it doesn’t limit that relief to the tribe 

itself strongly suggests that tribal officials can also be enjoined where gaming 

violates a compact. 
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III. Defendants’ Rule 12(b)(6) motion should be denied. 

A. The State’s Complaint alleges a viable action. 

1. All of the elements of a § 2710(d)(7)(A)(ii) have been 
alleged 

Because the State’s claims in Counts I and II are based on § 2710(d)(7)(A)(ii), 

and since the allegations in its Complaint must be accepted as true for purposes of 

this motion to dismiss, the analysis conducted above concerning whether all of the § 

2710(d)(7)(A)(ii) elements have been satisfied for sovereign immunity abrogation 

purposes is equally applicable to the question of whether the State has stated a 

claim upon which relief can be granted.  Since the State has conclusively 

established that sovereign immunity was abrogated under the circumstances 

alleged in its Complaint, it necessarily follows that the State has also alleged viable 

causes of action in Counts I and II that cannot be dismissed pursuant to Rule 

12(b)(6). 

Count III alleges state and federal common law breach of contract claims.  

Since the State has presented viable federal claims, the Court should exercise 

pendent jurisdiction over the state law claims as well. 

Even if the Court isn’t prepared at this juncture to agree with the State’s 

position that § 9 is unambiguous, at a minimum, there are factual issues concerning 

the parties’ intentions when they negotiated § 9 (the State has alleged in its 

Complaint that the State’s intention was primarily to inhibit the expansion of off-

reservation gaming (Dkt. #1 ¶ 46)), which cannot be resolved on a motion to 

dismiss. 
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2. Even if this Complaint fails to state a claim, the Court 
should allow it to be amended to seek alternative relief 
enjoining on-going class III gaming. 

The State believes that its Complaint alleges a § 2710(d)(7)(A)(ii) cause of 

action.  However, should the Court conclude that the request to enjoin the 

application to take land into trust does not satisfy elements (2) and (3) of the § 

2710(d)(7)(A)(ii) test because in the Court’s opinion the Complaint doesn’t seek to 

enjoin class III gaming activity on Indian lands, then the State would first note, as 

it does above, that this perceived problem can be addressed merely by the State 

clarifying its request for relief to include a request to enjoin on-going class III 

gaming at the Tribe’s existing casinos.  While the State does not believe it is 

necessary to amend its Complaint merely to clarify the request for relief as stated, 

it will do so if the Court believes it is necessary to maintain this action and grants 

the State leave to amend. 

 

CONCLUSION AND RELIEF REQUESTED 
 

For these reasons, the State respectfully requests that Defendants’ motion to 

dismiss be denied in its entirety, and that they be enjoined from applying to Interior  

to have the Lansing property taken into trust for gaming purposes.  

 

Respectfully submitted,   
 
Bill Schuette 
Attorney General 
/s/ Louis B. Reinwasser 
Louis B. Reinwasser (P37757) 
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