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JURISDICTIONAL STATEMENT 

On July 5, 2011, Plaintiffs filed a timely notice of appeal from the 

final judgment entered on June 9, 2011.  ER1-ER3; Fed. R. App. P. 4.  

This Court has jurisdiction to review the final judgment pursuant to 28 

U.S.C. § 1291.  However, for the reasons discussed herein, the district 

court correctly dismissed this lawsuit for a lack of jurisdiction.     

QUESTIONS PRESENTED 

Plaintiffs seek a declaration that the public enjoys a right-of-way 

easement through an unpaved portion of Surrell Creek Road within the 

Wind River Indian Reservation in central west Wyoming.  The United 

States holds fee title to the real property in question in trust for the 

benefit of the Eastern Shoshone and Northern Arapaho Tribes.  The 

Quiet Title Act, 28 U.S.C. § 2409a(a), preserves the United States’ 

sovereign immunity concerning disputes affecting its title to “trust or 

restricted Indian lands.”  The paramount issue on appeal is: 

I.  Whether a court has jurisdiction to grant the declaratory relief 

sought by Plaintiffs where Congress, through the Quiet Title Act, has 

preserved the United States’ sovereign immunity for lawsuits affecting 

the United States’ title to “trust or restricted Indian lands”? 
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If this Court finds a waiver of sovereign immunity for the relief 

Plaintiffs seek, there are two additional issues to consider:   

II.  Whether Plaintiffs’ lawsuit should be dismissed pursuant to 

the doctrine of collateral estoppel because Plaintiffs already have 

litigated and lost the issue of whether Surrell Creek Road is a public 

right-of-way before the Wyoming Supreme Court? 

III.  Whether judgment should be entered for the Federal 

Defendants because Plaintiffs’ lawsuit lacks merit?   

STATEMENT OF THE FACTS 

Plaintiffs, Pine Bar Ranch and its owner, own lands on both sides 

of the southern boundary of the Wind River Reservation in North Fork 

Canyon northwest of Lander, Wyoming.  See Supplemental Excerpts of 

Record (SER) 8.  Surrell Creek Road is one of the access routes to North 

Fork Canyon.  Id.  The road crosses the Reservation from U.S. Highway 

287 to the southern boundary of the Reservation, in Fremont County, 

Wyoming.  Id.  The road crosses a corner of Plaintiffs’ lands.  Id.   

Beginning in late 2003 or early 2004, a conflict arose between 

Plaintiffs and the owners of another ranch in North Fork Canyon, 

Homer and Helen Luther.  Id.  The Luthers determined that the 
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unpaved portion of Surrell Creek Road was not a public road, and this 

meant that their ranch was landlocked.  Id.  The Luthers therefore 

sought permission from Fremont County to establish a private road 

pursuant to Wyoming’s private road statute.  SER 8.  Plaintiffs 

objected, arguing that all of Surrell Creek Road was open to the public, 

including the unpaved portion.  Id.  Fremont County sided with 

Plaintiffs, but a Wyoming state court reversed the County, and entered 

judgment for the Luthers.  SER 9.  The state court litigation concluded 

with the Wyoming Supreme Court holding that the unpaved portion of 

Surrell Creek Road is not a public road.  SER 8-9 (citing Pine Bar 

Ranch LLC v. Luther, 152 P.3d 1062 (Wyo. 2007)).   

After the Wyoming Supreme Court’s decision, in November 2007, 

Plaintiffs sent a letter to the Bureau of Indian Affairs (“BIA”) asking 

the agency to resolve a controversy over whether Surrell Creek Road is 

a public road.  SER 9, 17-26.  Plaintiffs’ letter to the BIA did not 

mention the Wyoming Supreme Court’s decision.  SER 9.  Instead, 

Plaintiffs said they were “interested in knowing the status of the road 

because it crosses a corner of the Pine Bar Ranch and has a bearing on 

[their] property rights.”  SER 17.  Plaintiffs said they were “concerned 
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that an attempt is being made to close the road to public access and 

that a taking would occur without due process or compensation.”  Id.  

Plaintiffs also said they viewed “the status of the road as a pivotal issue 

in a Fremont County proceeding in which nearby land owners, Helen 

and Homer Luther, seek to establish a new road up North Fork Canyon 

under the Wyoming Private Road Statute.”  SER 18.  Plaintiffs noted 

that the Luthers based their bid for an access road on the non-public 

status of Surrell Creek Road, and that they believed “that Surrell Creek 

Road is a public road as a matter of law.”  Id.  Plaintiffs asked the BIA 

for “a formal affirmation that Surrell Creek Road is a public road which 

is open to general public use.”  Id. 

BIA’s superintendent for the Wind River Agency, Edward Lone 

Fight, responded to Plaintiffs’ letter by return letter dated February 11, 

2008.  SER 27.  The Superintendent’s letter stated that an easement for 

a public road right-of-way had been granted for the paved portion of the 

road, and that this portion of the road was listed in the Reservation 

Road Inventory maintained by BIA.  Id.  He noted, however, that there 

were no recorded easements for the unpaved portion of the road, and 

that the Tribes never have asserted that the unpaved portion of the 
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road was open for public use.  Id.  He further noted that the Tribes had 

not included the unpaved portion in the Reservation Road Inventory.  

Id.  Superintendent Lone Fight thus stated that “we cannot affirm that 

the [unpaved portion] of the Surrell Creek road is a public road open to 

public use.”  Id. 

Plaintiffs appealed the Superintendent’s letter to the BIA’s 

Regional Director, who essentially reiterated and adopted the 

Superintendent’s rationale for not affirming that the unpaved portion of 

the road was open to public use.  SER 28-32.  Plaintiffs thereafter 

appealed to the Interior Board of Indian Appeals (IBIA), which refused 

to involve itself in “a private matter without the existence of an actual 

case or controversy involving the BIA.”  SER 8.   It concluded that the 

BIA’s refusal to endorse Plaintiffs’ position that Surrell Creek Road was 

public was not a BIA “action” or “decision” that “adversely affected” 

Plaintiffs.  SER 12.  Accordingly, the IBIA stated that it would not 

“allow [Plaintiffs] to use BIA as a personal forum from which to solicit 

an advisory opinion” that Plaintiffs “might then use for their private 

purposes.”  SER 11-12.  The IBIA thus declined to issue an advisory 

opinion and it dismissed the administrative appeal.  SER 12.     
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 Plaintiffs filed a lawsuit in the United States District Court for 

the District of Montana, naming as defendants the IBIA, the BIA’s 

Acting Regional Director, and Superintendent Edward Lone Fight (the 

“Federal Defendants”).  SER 1-6.  The Second Amended Complaint 

alleges claims pursuant to the Declaratory Judgment Act, 28 U.S.C. § 

2201, and the Administrative Procedure Act (APA), 5 U.S.C. §§ 701-

706.1   SER 4-5.  Plaintiffs sought a judicial declaration that “Surrell 

Creek is a public road.”  SER 5.   

 The district court entered judgment for the Federal Defendants.  

ER3.  It concluded that Plaintiffs had failed to demonstrate that the 

United States had waived its sovereign immunity for the relief sought 

by Plaintiffs in their Second Amended Complaint.  ER2:5-8, 11-12.  The 

district court also concluded that Plaintiffs’ APA claim was a failure to 

act claim brought pursuant to 5 U.S.C. § 706(1).  ER3:8-9.  However, 
                                      
1  The Second Amended Complaint also invokes the Hobbs Act, 28 
U.S.C. § 2344.  SER 5.  The Hobbs Act allows “any party aggrieved by a 
final order” of certain federal agencies to file a petition for review 
directly in a court of appeals as opposed to a federal district court.  See 
28 U.S.C. § 2344.  This jurisdictional provision, however, only applies to 
the final orders of those agencies listed at 28 U.S.C. § 2341.  The IBIA is 
not a listed agency.  See id. § 2341. Moreover, Plaintiffs did not file a 
petition for review directly in the court of appeals, but rather filed a 
complaint in district court.  SER 1-6.  The Hobbs Act therefore is 
inapplicable to this lawsuit.   
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because Plaintiffs had failed to allege a discrete, non-discretionary duty 

that the Federal Defendants were required by law to perform, the 

district court concluded that it lacked jurisdiction to adjudicate the § 

706(1) claim.  ER3:8-11.  Plaintiffs appealed.  ER1. 

SUMMARY OF THE ARGUMENT 

The Quiet Title Act, 28 U.S.C. § 2409a(a), preserves the United 

States’ sovereign immunity over claims affecting the United States’ title 

to “trust or restricted Indian lands.”  Accordingly, there is no waiver of 

sovereign immunity for Plaintiffs’ lawsuit, which seeks a declaration 

from this Court that the unpaved portion of Surrell Creek Road through 

the Wind River Indian Reservation is a public right-of-way.  The United 

States holds title to the real property in question in trust for the benefit 

of the Eastern Shoshone and Northern Arapaho Tribes.  The Quiet Title 

Act thus precludes this lawsuit because Plaintiffs seek relief that would 

affect the government’s title to Indian trust lands.  Plaintiffs cannot 

avoid the Quiet Title Act as the “exclusive means” for adjudicating 

disputes affecting the United States’ title to real property by pleading 

APA claims or by suing individual government officeholders.      
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Moreover, even if there was a waiver of sovereign immunity, the 

lawsuit still should be dismissed pursuant to the doctrine of collateral 

estoppel.  The Wyoming Supreme Court already has rejected Plaintiffs’ 

claim that Surrell Creek Road is a public road.  Plaintiffs cannot re-

litigate that finally-resolved issue under a new theory in federal court.   

Finally, even if Plaintiffs’ lawsuit was not barred by the doctrines 

of sovereign immunity and collateral estoppel, their substantive legal 

arguments lack merit and do not warrant relief.  Plaintiffs cannot 

demonstrate that excluding non-tribal members from using an Indian 

reservation established for specific tribes violates the U.S. Constitution.  

Plaintiffs also cannot demonstrate that the unpaved portion of Surrell 

Creek Road through the Reservation is a public road.   

STANDARD OF REVIEW 

The issues on appeal raise questions of law that are reviewed de 

novo.  See Junming Li v. Holder, 656 F.3d 898, 901 (9th Cir. 2011). 

ARGUMENT 

I. CONGRESS HAS PRESERVED THE UNITED STATES’ SOVEREIGN 

IMMUNITY FOR THE RELIEF SOUGHT BY PLAINTIFFS 

This Court lacks subject matter jurisdiction over this case because 

the United States has not waived its sovereign immunity.  “It is well 
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settled that the United States is a sovereign, and, as such, is immune 

from suit unless it has expressly waived such immunity and consented 

to be sued.”  Gilbert v. DaGrossa, 756 F.2d 1455, 1458 (9th Cir. 1985). 

Any claim for which sovereign immunity has not been waived must be 

dismissed for lack of jurisdiction.  Id.  In assessing whether a waiver of 

sovereign immunity exists, the Court must construe in favor of the 

government the scope of any waiver of sovereign immunity.  Dep’t of the 

Army v. Blue Fox, Inc., 525 U.S. 255, 261 (1999). 

Questions of sovereign immunity “turn[] on the relief sought by 

the plaintiffs.”  See Native Am. Distributing v. Seneca-Cayuga Tobacco 

Co., 546 F.3d 1288, 1297 (10th Cir. 2008).  Here, Plaintiffs request this 

Court to issue “[a]n order declaring [that] Surrell Creek is a public 

road.”  SER 5.  The portion of Surrell Creek Road that is at issue, 

however, is located within the Wind River Indian Reservation.  The 

United States holds title to the real property in question in trust for the 

benefit of Eastern Shoshone and Northern Arapaho Tribes.2   SER 33-

                                      
2  The Indian lands within the Reservation that are held in trust by 
the United States include land held in trust for both tribes, land held in 
trust for the benefit of one tribe or the other, and allotments held in 
trust for individual Indians.  Surrell Creek Road passes through both 
tribal lands and individual allotments, including Tribal Tract 112, 
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190.  Any order declaring that the road is “public” or, in other words, 

that the public enjoys a right-of-way easement through the Reservation 

would place an encumbrance on the United States’ title.  See Long 

Beach Unified School Dist. v. Dorothy B. Godwin Cal. Living Trust, 32 

F.3d 1364, 1368-69 (9th Cir. 1994) (defining easement).  Plaintiffs thus 

request relief affecting the United States’ title to real property that it 

holds in trust for the benefit of Indians.  

It now is well-established that the Quiet Title Act provides the 

“exclusive means” for challenging the United States’ title to real 

property.  See Block v. North Dakota, 461 U.S. 273, 286 (1983).  It is 

equally well-established that Plaintiffs cannot plead around the Quiet 

Title Act by alleging a waiver of sovereign immunity pursuant to the 

APA, 5 U.S.C. § 702.  Id. at 286 n.22 (rejecting the notion that the APA 

provides a waiver of sovereign immunity); Metropolitan Water Dist. v. 

United States, 830 F.2d 139, 143-44 (9th Cir. 1987), aff’d by equally 

                                                                                                                         
Tribal Tract 111, Surface Tract 66, Surface Tract 67, Surface Tract 69, 
Surface Tract 71, Surface Tract 72, Surface Tract 73, Tribal Tract 39, 
and Surface Tract 115.  The pertinent Title Status Reports for the 
Reservation reveal that there are no recorded public right-of-way 
easements on any of the tribal tracts or surface tracts allotted to 
individual Indians crossed by Surrell Creek Road.  SER 33-190 (Title 
Status Reports for pertinent tracts).  
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divided Supreme Court, 490 U.S. 920 (1989).3  Nor may Plaintiffs avoid 

the Quiet Title Act by suing individual officers under a Larson/Malone 

theory.  Id. at 285 (“If we were to allow claimants to try the Federal 

Government’s title to land under an officer’s-suit theory, the Indian 

lands exception to the QTA would be rendered nugatory.”).  Rather, if 

the lawsuit seeks relief affecting the United States’ title to real 

property, then a litigant suing the government must fall within the 

terms of the Quiet Title Act’s limited waiver of sovereign immunity.   

The limited waiver of sovereign immunity provided in the Quiet 

Title Act states in relevant part: 

The United States may be named as a party defendant in a 
civil action under this section to adjudicate a disputed title 
to real property in which the United States claims an 
interest, other than a security interest or water rights.  This 
section does not apply to trust or restricted Indian lands. 

28 U.S.C. § 2409a(a) (emphasis added).  Based upon this language, 

courts have recognized that “when the United States claims an interest 

                                      
3  The Supreme Court recently granted the government’s petition for 
a writ of certiorari in Patchak v. Salazar, 632 F.3d 702 (D.C. Cir. 2011), 
cert. granted, No. 11-247, 2011 WL 3794392 (Dec. 12, 2011).  As 
pertinent here, the government asked the Court to review a D.C. Circuit 
decision that conflicts with Block, Metropolitan Water District, and the 
decisions of at least two other courts of appeals on the question of 
whether the APA waives the United States’ sovereign immunity from a 
suit challenging its title to Indian trust lands.  
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in real property based on that property’s status as trust or restricted 

Indian lands, the QTA does not waive the Government’s immunity.”  

United States v. Mottaz, 476 U.S. 834, 843 (1986).   Accordingly, because 

the Quiet Title Act provides the “exclusive means” for lawsuits affecting 

the government’s title, and the Act excludes from its waiver civil actions 

concerning “trust or restricted Indian lands,” there is no applicable 

waiver of sovereign immunity for the relief sought by Plaintiffs.   

The Quiet Title Act’s legislative history explains Congress’ 

rationale for preserving the United States’ immunity to suit over trust 

or restricted Indian lands. 

The Federal Government’s trust responsibility for Indian 
lands is the result of solemn obligations entered into by the 
United States Government.  The Federal Government has 
over the years made specific commitments to the Indian 
people through written treaties and through informal and 
formal agreements.  The Indians, for their part, have often 
surrendered claims to vast tracts of land.  President Nixon 
has pledged the administration against abridging the 
historic relationship between the Federal Government and 
the Indians without the consent of the Indians.  

H.R. Rep. No. 1559, 92d Cong., 2d Sess. 9 (1972).  Thus, “[b]y forbidding 

actions to quiet title when the land in question is reserved or trust 

Indian land, Congress sought to prohibit third parties from interfering 

with the responsibility of the United States to hold lands in trust for 
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Indian tribes.”  Florida v. Dep’t of the Interior, 768 F.2d 1248, 1254-55 

(11th Cir. 1985).  Accordingly, the United States’ sovereign immunity 

precludes any party from seeking relief that encumbers the United 

States’ title to “trust or restricted Indian lands.” 

The Quiet Title Act is not limited to disputes affecting “fee title” or 

“possessory interest.”  The Quiet Title Act applies equally to “disputes 

over the right to an easement and suits seeking a declaration as to the 

scope of an easement.”  Robinson v. United States, 586 F.3d 683, 686 

(9th Cir. 2009); see also Lyon v. Gila River Indian Cmty., 626 F.3d 1059, 

1069 (9th Cir. 2010).  Here, Plaintiffs seek to encumber the property 

holder’s  ability to exclude others from real property the United States 

holds in trust for the benefit of Indians, “one of the most essential sticks 

in the bundle of rights that are commonly characterized as property.”  

Kaiser Aetna v. United States, 444 U.S. 164, 176 (1979).  Thus, 

Plaintiffs contentions (at 24, 26) that they do not “contest that the 

United States . . . possesses the fee title” and that they do not “claim[] a 

possessory interest in the road” are irrelevant.    

Nor does it matter that Plaintiffs assert a public rather than 

private right-of-way easement through the Reservation.   See Kane 
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County, Utah v. Salazar, 562 F.3d 1077, 1088-89 (10th Cir. 2009) 

(holding that a lawsuit seeking public right-of-way across public land 

must be brought pursuant to the Quiet Title Act).  A “suit that actually 

challenges the federal government’s title, however denominated, falls 

within the scope of the [Quiet Title Act] regardless of the remedy 

sought.”  Robinson, 586 F.3d at 683, 688.   

Plaintiffs further argue (at 24) that this matter falls outside of the 

Quiet Title Act because they only seek “clarification of the management 

status of a road within the meaning of the statute under which it was 

established.”  Not so.  While it is unclear what Plaintiffs mean by 

“clarification of the management status,” their complaint is not so 

cryptic.  The Second Amended Complaint requests “an order declaring 

Surrell Creek is a public road.”  Such a declaration would affect the 

United States’ title by placing a cloud upon it.  Robinson, 586 F.3d at 

687-88.  Their lawsuit thus falls within the Quiet Title Act’s realm and 

is precluded by the Indian trust lands exception to the Act.   

None of the cases on which Plaintiffs rely support their argument.  

For instance, Donnelly v. United States, 850 F.2d 1313 (9th Cir. 1988), 

did not involve the Indian trust lands exception.  Rather, Donnelly 

Case: 11-35564     12/14/2011          ID: 8000321     DktEntry: 18     Page: 21 of 41



 15  

involved a situation where the United States had disclaimed any 

interest in the disputed land.  Id. at 1316-18.  Pursuant to the Quiet 

Title Act, where the United States disclaims all interest in the disputed 

real property prior to trial, “the jurisdiction of the district court shall 

cease.”  28 U.S.C. § 2409a(e).  This Court held that this disclaimer 

provision bars jurisdiction only over title disputes, and that a court may 

continue to exercise jurisdiction over non-title disputes if an alternative 

basis for jurisdiction exists.  Donnelly, 850 F.2d at 1317-18.    

 The disclaimer bar is inapplicable here because the United States 

has not disclaimed its interest in the Reservation.  Indeed, because the 

Reservation is Indian trust land, there is no waiver of sovereign 

immunity for this title dispute and thus no reason to invoke the bar.   

Moreover, Donnelly states that where the only alleged administrative 

wrongdoing is the alleged assertion of title that, without more, is 

insufficient to avoid the Quiet Title Act’s disclaimer bar.  Id. at 1318.  

Here, the only alleged administrative wrongdoing is the denial of the 

alleged easement’s existence: a title dispute.  Thus, even if this were a 

disclaimer bar case, Plaintiffs’ allegation would be insufficient.  Id. 
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Equally misplaced is Plaintiffs’ reliance on United States v. 

Gammache, 713 F.2d 588 (10th Cir. 1983).  There, the United States 

commenced a quiet title and ejectment action against Mr. Gammache.  

Id. at 589.  Gammache counter-claimed for similar relief, even though 

he had filed a prior quiet title action against the United States that had 

been dismissed because it was commenced outside the Quiet Title Act’s 

limitations period.   Id. at 589-90.  The district court granted summary 

judgment to the government, concluding that the running of the 

limitations period affected not only Gammache’s ability to bring a quiet 

title action against the United States, but also divested defendant of his 

estate in the land and vested it in the United States.  Id. at 590.   

The Tenth Circuit held that the district court erred in concluding 

that the Quiet Title Act divested Gammache “of any title he might have 

had to the disputed lands.”  Id. at 595.  The Tenth Circuit noted that 

the Act was “designed merely to afford a remedy for adjudication of title 

disputes with the Government;” it does not create or curtail substantive 

rights.  Id. at 591.  Prior to the Quiet Title Act, no similar remedy 

existed.  Id.  Those in title disputes with the United States had to 

induce the government to file a quiet title action against them, or they 
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had to seek discretionary relief from Congress or the Executive Branch.  

Id.; see also Block, 461 U.S. at 280.  Against this backdrop, the Tenth 

Circuit concluded that the trial court’s dismissal of Gammache’s action 

against the government was proper, but that the Act did not preclude 

Gammache from claiming title as a substantive defense to United 

States’ quiet title action against him.  Id. at 591-95. 

Here, of course, the United States has not filed a quiet title action 

against Plaintiffs.  Rather, Plaintiffs through their own lawsuit seek a 

declaration that the public enjoys an easement across Indian trust 

lands.  Thus, Gammache is unhelpful to Plaintiffs.    

Lyon v. Gila River Indian Community, also is inapposite because 

that case did not involve the United States’ title.  626 F.3d 1059 (9th 

Cir. 2010).  Rather, Lyon concerned a dispute between a bankruptcy 

trustee and an Indian tribe over the tribe’s own interest in the land.  Id. 

at 1069 (holding the United States was not indispensible party because 

“the tribe has filed a claim to protect its own interest”); id. at 1076 (“the 

Trustee seeks only a declaration against the Community that he has 

legal access to [the property], which will not bind the United States”).  

This Court distinguished the situation before it in Lyon from a situation 
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like the one now before this Court where a party challenges the United 

States’ interest in Indian trust land.  Id. at 1069.  The Court noted that 

any claim affecting the United States’ title to Indian trust land would 

be barred by the doctrine of sovereign immunity.  Id. at 1069, 1076.   

Finally, Plaintiffs erroneously rely on Robinson v. United States.  

That case actually refutes their argument.  The complaint in Robinson 

sought a remedy for tortuous interference with an easement, the 

existence of which the United States did not dispute.  586 F.3d at 685 

(“Government did not dispute the existence of the easement”); id. at 688 

(“There is no dispute that the trust property was subject to a sixty-foot 

easement for specified purposes.”).  Robinson thus did not concern a 

right to, or the scope of, an easement.  Id. at 686, 688.  This Court thus 

held that the Quiet Title Act did not preclude that lawsuit.  Id. at 688.  

Here, the United States denies the easement’s very existence.  Thus, 

this lawsuit falls within, and is precluded by, the Quiet Title Act. 

In sum, the United States’ sovereign immunity, as preserved in 

the Quiet Title Act, precludes this lawsuit.  The district court properly 

dismissed the lawsuit for a lack of subject matter jurisdiction.   
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II. PLAINTIFFS CANNOT RE-LITIGATE AN ISSUE ALREADY DECIDED 

AGAINST THEM BY THE WYOMING SUPREME COURT  

As mentioned, Plaintiffs seek a declaration from this Court that 

Surrell Creek Road is a public road.  That question already has been 

resolved against Plaintiffs by the Wyoming Supreme Court.  See Pine 

Bar Ranch, 152 P.3d at 1064-69 (holding that the unpaved portion of 

Surrell Creek Road is not a public road for purposes of Wyoming’s 

private road statute).  Thus, even if there was a waiver of sovereign 

immunity, Plaintiffs’ lawsuit still should be dismissed pursuant to the 

doctrine of collateral estoppel.  The district court did not pass on this 

issue, but it is a legal question that provides an alternative basis for 

affirming the judgment.  See Golden Nugget v. Am. Stock Exch., 828 

F.2d 586, 590 (9th Cir. 1987).   

The Full Faith and Credit Act, 28 U.S.C. § 1738, requires federal 

courts to give preclusive effect to state-court judgments whenever the 

courts of the State from which the judgment emerged would do so.  See 

In re Marshall, 600 F.3d 1037, 1061 (9th Cir. 2010).  “Under the 

doctrine of collateral estoppel, often called issue preclusion, once a court 

has decided an issue of fact or law necessary to its judgment, that 

decision may preclude re-litigation of the issue in a suit on a different 

Case: 11-35564     12/14/2011          ID: 8000321     DktEntry: 18     Page: 26 of 41



 20  

cause of action involving a party to the first case.”  Id. (internal 

quotations deleted).  To establish collateral estoppel under Wyoming 

law, a party must demonstrate: (1) that the issue decided in the prior 

adjudication was identical with the issue presented in the present 

action; (2) that the prior adjudication resulted in a judgment on the 

merits; (3) that the party against whom collateral estoppel is asserted 

was a party or in privity with a party to the prior adjudication; and (4) 

that the party against whom collateral estoppel is asserted had a full 

and fair opportunity to litigate the issue in the prior proceeding.  See 

Goodman v. Voss, 248 P.3d 1120, 1126 (Wyo. 2011).   

All of the elements for collateral estoppel under Wyoming law are 

satisfied.   The issue before this Court is identical to the issue before the 

Wyoming courts.  In both cases, the issue is or was whether Surrell 

Creek Road is a public road.  See Pine Bar Ranch, 152 P.3d at 1064-65.  

The Wyoming Supreme Court entered final judgment on the merits 

resolving that question against the Plaintiffs.  Id. at 1069.  The parties 

against whom collateral estoppel is asserted, i.e., Plaintiffs, were 
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parties to the Wyoming adjudication.4  Id. at 1062 (identifying Pine Bar 

Ranch and Owen Torrey as parties).  And there also can be no 

legitimate dispute that Plaintiffs had a full and fair opportunity to 

litigate the issue of whether Surrell Creek was a public road before the 

Fremont County Board of Commissioners, the state trial court, and the 

Wyoming Supreme Court.  Id. at 1064-65.  Indeed, the Wyoming 

Supreme Court characterized the legal and factual issues before it as 

being “hotly dispute[d]” by the parties.  Id. at 1066.   

In sum, all of the elements necessary to invoke the collateral 

estoppel bar are satisfied here.  Plaintiffs cannot re-litigate the issue of 

whether Surrell Creek Road is a public road under a new theory in 

federal court.  See Kahrs v. Bd. of Trs. for Platte Cnty. Sch. Dist. No. 1, 

901 P.2d 404, 407 (Wyo. 1995) (“Kahrs will not be allowed to re-litigate 

the termination issue simply because she styled her claims as being 

governmental claims.”); see also In re: Marshall, 600 F.3d at 1061.

                                      
4  Of course, because the United States was not a party to the 
Wyoming proceedings, those proceedings could not have bound the 
United States.  See Richards v. Jefferson County, Ala., 517 U.S. 793, 
798 (1996) (“a judgment or decree among parties to a lawsuit resolves 
issues as among them, but it does not conclude the rights of strangers to 
those proceedings”) (internal quotation and citation omitted).   
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III. PLAINTIFFS’ LAWSUIT LACKS MERIT  

Plaintiffs are incorrect (at 20) that the scope of the dispute before 

this Court is limited to jurisdictional issues and that the Court must 

construe the facts in their favor.  Temporarily putting aside that the 

Quiet Title Act provides the exclusive means for obtaining the relief 

that Plaintiffs seek in this lawsuit, the APA provides the only other 

potential source of the waiver of sovereign immunity.5   APA lawsuits, 

however, are dissimilar from other civil lawsuits.  Unlike other civil 

lawsuits, Plaintiffs generally are not entitled to discovery in APA cases, 

and district courts generally do not act as fact-finders.  See Fla. Power 

& Light Co. v. Lorion, 470 U.S. 729, 743-45 (1985) (discussing APA).   

Rather, in APA cases, district courts act essentially as a first-layer 

appellate court, reviewing the record supplied by the agency.  Id. at 744; 

see also Olenhouse v. Commodity Credit Corp., 42 F.3d 1560, 1579-80 

(10th Cir. 1994).  In other words, in an APA case such as this, which 

                                      
5  For what it is worth, Plaintiffs may not rely on Veterans for 
Common Sense v. Shinseki, 644 F.3d 845 (9th Cir. 2011).  This Court 
granted en banc review of that case and ordered that the “panel opinion 
shall not be cited as precedent by or to any court of the Ninth Circuit.”  
Order, No. 08–16728, 2011 WL 5574937 (Nov. 16, 2011). In any event, 
the portion of Shinseki relied on by Plaintiffs (at 12-13) is not 
instructive here because the government’s argument in Section III 
assumes, arguendo, that there is a waiver of sovereign immunity.   
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turns on a pure question of law, a court of appeals may address the 

merits of the case in the first instance without remanding to the district 

court.  See Alaska Dep’t of Envtl. Conservation v. EPA, 244 F.3d 748, 

750-51 (9th Cir. 2001) (whether an agency action is arbitrary or 

capricious is a legal question); Olenhouse, 42 F.3d at 1564 (“Because our 

standard of review is de novo . . . we decide as well the merits of the 

appeal rather than remand.”).  Thus, even if Plaintiffs’ lawsuit was not 

barred by the doctrines of sovereign immunity and collateral estoppel, 

this Court may reach, and reject, Plaintiffs’ lawsuit on its lack of merit.   

A. None of the limited actions taken by the Federal 
Defendants in this matter violate the Constitution  

In Count One, Plaintiffs allege that the Federal Defendants have 

violated their “constitutional right to conduct interstate commerce over 

a public road.”  SER 4.  In their opening brief, Plaintiffs clarify6 (at 5) 

that Count One alleges “a taking without due process,” and that BIA is 

                                      
6  Without this clarification, Plaintiffs’ allegation is ambiguous.  
There is a constitutional right to travel from one State to another.  See 
Saenz v. Roe, 526 U.S. 489, 498 (1999).  The right to travel “protects the 
right of a citizen to enter and to leave another State, the right to be 
treated as a welcome visitor rather than an unfriendly alien when 
temporarily present in the second State, and, for those travelers who 
elect to become permanent residents, the right to be treated like other 
citizens of that State.”  Id. at 500.  However, Plaintiffs do not allege that 
they have been precluded from migrating between States.   
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“implementing a discriminatory road use policy.”  Both of these 

allegations lack merit and should be rejected.      

First, even assuming Surrell Creek Road is a public road, 

Plaintiffs’ due process claim fails because Plaintiffs have no property 

interest in a public road.  See Long v. Area Manager, Bureau of 

Reclamation, 236 F.3d 910, 915 (8th Cir. 2001).  Furthermore, Plaintiffs 

cannot seek declaratory relief for “a taking without due process,” at 

least without first seeking monetary relief pursuant to the Tucker Act.  

See Clouser v. Espy, 42 F.3d 1522, 1539-40 (9th Cir. 1994) (holding that 

neither injunctive nor declaratory relief is available for a takings claim 

against the United States where a Tucker Act remedy is available).  

Accordingly, because Plaintiffs have no property interest in Surrell 

Creek Road and, in any case, they improperly seek declaratory relief for 

a takings claim, Plaintiffs’ due process claim fails as a matter of law.      

Second, Plaintiffs are incorrect that BIA is “implementing a 

discriminatory road use policy” by closing Surrell Creek Road and 

threatening them with trespass citations.   As the IBIA concluded, BIA 

is implementing no policy at all.  SER 12.  BIA merely is declining to 

“allow [Plaintiffs] to use BIA as a personal forum from which to solicit 
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an advisory opinion” that Plaintiffs “might then use for their private” 

dispute with the Luthers.  SER 11-12.  What BIA has done is informed 

Plaintiffs that the agency’s records do not indicate that the unpaved 

portion of Surrell Creek Road is a public road.   SER 27.          

Plaintiffs thus are incorrect (at 9, 13, 16) that BIA suddenly has 

closed the unpaved portion of the road and threatened them with 

trespass citations.  The Tribes, not BIA, have declined to include the 

unpaved portion of the road in the Reservation Road Inventory.  The 

Tribes, not BIA, have enacted a resolution declaring that “the unpaved 

portion of Surrell Creek Road is not and never had been a public road.”  

SER 191-92.  It thus is the Tribes, not BIA, that have restricted 

Plaintiffs’ access to the road.   The Tribes have that right.  Indeed, the 

power to exclude non-Indians like Plaintiffs from Indian lands is the 

hallmark of Indian sovereignty.  See Babbitt Ford, Inc. v. Navajo Indian 

Tribe, 710 F.2d 587, 592-94 (9th Cir. 1983) (citing Merrion v. Jicarilla 

Apache Tribe, 455 U.S. 130, 141-44 (1982)).  The Tribes’ decision, as a 

sovereign, cannot be challenged in this Court.  See Kiowa Tribe of 

Oklahoma v. Manufacturing Technologies, Inc.,  523 U.S. 751, 754 

(1998) (“As a matter of federal law, an Indian tribe is subject to suit 
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only where Congress has authorized the suit or the tribe has waived its 

immunity.”).  While Plaintiffs argue (at 21-22) that Indian sovereignty 

cannot trump their constitutional rights, Plaintiffs do not have a 

constitutional right to travel though an Indian reservation.   

Ultimately, excluding the public from the unpaved portion of 

Surrell Creek Road is within the Tribes’ power as a sovereign.  For its 

part, BIA has informed Plaintiffs that the agency’s records “cannot 

affirm” Surrell Creek’s status as a public road and it otherwise has 

refused to meddle in a private dispute between neighboring ranchers 

that already has been finally-resolved by the Wyoming Supreme Court.  

These actions do not violate the U.S. Constitution.   

B. The Civilian Conservation Corps Act of 1937 did not, 
and could not have, created a public right-of-way 
easement through the Wind River Reservation   

In Count Two, Plaintiffs allege an APA claim, seeking review of 

the IBIA’s decision dated August 26, 2010.7  SER 5.  Plaintiffs argue 

                                      
7  The district court correctly characterized Plaintiffs’ APA claim as 
a failure to act claim made pursuant to APA § 706(1).  ER1:9-11 (citing 
5 U.S.C. § 706(1)).  In their opening brief in district court, Plaintiffs 
argued that “the IBIA erred by dismissing Plaintiffs’ [administrative] 
appeal without addressing the substantive issue.”  SER 16.  The district 
court correctly dismissed that failure to act claim because Plaintiffs 
failed to identify any statute or regulation requiring the IBIA to address 
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that the IBIA’s decision is inconsistent with the law because “Surrell 

Creek Road was constructed under the authority of Congress with 

public money pursuant to the Civilian Conservation Corps Act of 1937 

[(“CCC Act”), 50 Stat. 319].”  SER 3; ER4.  Plaintiffs are wrong.  

                                                                                                                         
the substantive issue.  See Norton v. S. Utah Wilderness Alliance, 542 
U.S. 55, 64 (2004) (“a claim under § 706(1) can proceed only where a 
plaintiff asserts that an agency failed to take a discrete agency action 
that it is required to take”) (emphasis in original).   Plaintiffs now 
reinvent their APA claim as a challenge to agency action under APA § 
706(2), 5 U.S.C. § 706(2).  Their complaint, however, belies their 
argument because it alleges only a failure to take allegedly required 
action.  SER 5 (“[t]he IBIA erred by not declaring Surrell Creek road a 
public road”) (emphasis added).  Indeed, Plaintiffs cannot be 
challenging final agency action under § 706(2) because the IBIA took no 
action here.  It declined to act, concluding that BIA had not undertaken 
any agency action that adversely affected Plaintiffs.  SER 12. 

Citing cases discussing Article III standing, Plaintiffs argue that 
the IBIA took action here because they might receive a trespass citation 
if they use the road.  Pl. Br. at 19.  Plaintiffs’ argument confuses Article 
III standing thresholds for APA “final agency action” requirements.  
While a threat of citation may suffice as potential injury for Article III 
standing purposes, a mere threat of civil or criminal sanction usually is 
not “final agency action” for APA purposes.  See Air Cal. v. USDOT, 654 
F.2d 616, 620-21 (9th Cir. 1981) (FAA letter warning of possible civil 
penalties unreviewable under APA); see also AT&T v. EEOC, 270 F.3d 
973, 975-76 (D.C. Cir. 2001) (EEOC letters determining that AT&T had 
violated the law and threatening enforcement action do not constitute 
reviewable “final agency action”).  In any event, even if Plaintiffs’ claim 
is a challenge to final agency action brought pursuant to § 706(2), as 
discussed infra at Section III.B, that claim fails because the CCC Act 
did not, and could not have, established a public right-of-way easement 
through the Wind River Reservation.   
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The fact that Surrell Creek Road was built pursuant to the CCC 

Act with “public money” does not render it a public road.  All funds 

expended by the federal government, in a sense, are public funds.  If the 

use of so-called public funds was sufficient to grant a public right-of-

way easement across federal property than all roads on federal property 

would be public roads, including roads through military bases, 

Wilderness Areas, Indian reservations, and radioactive waste facilities.  

The absurdity of that result itself refutes Plaintiffs’ argument.  See 

Andreiu v. Ashcroft, 253 F.3d 477, 482 (9th Cir. 2001) (en banc) (“when 

possible, we interpret statutes so as to preclude absurd results”). 

Notably, Plaintiffs do not explain why they believe the CCC Act 

established a public right-of-way through the Reservation.   The long-

ago-repealed CCC Act was a public work relief statute enacted during 

the Great Depression.  It created a federal government-run program  

for the purpose of providing employment, as well as 
vocational training, for youthful citizens of the United States 
who are unemployed and in need of employment, and to a 
limited extent as hereinafter set out, for war veterans and 
Indians, through the performance of useful public work in 
connection with the conservation and development of the 
natural resources of the United States, its Territories and 
insular possessions. 
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50 Stat. 319 § 1 (ER4).  Thus, by its own terms, Congress enacted the 

CCC Act to employ the unemployed.  The Act does not purport to grant 

public rights-of-way, let alone rights-of-way through Indian trust lands. 

Lacking any textual support within the CCC Act for their position, 

Plaintiffs seemingly suggest that the creation of public right-of-way 

easements is implied by the Act.  No such implication may reasonably 

be read into the Act.  What’s more, in the context of Indian lands, the 

implied grant of public right-of-way easements is prohibited.  Any 

legislative intent to deprive Indian tribes of rights in land must be 

clearly and unequivocally stated in the relevant grant or statute.  See 

United States v. Santa Fe Pac. R. Co., 314 U.S. 339, 353-56 (1941); 

United States v. Shoshone Tribe of Indians, 304 U.S. 111, 118 (1938).  

Ambiguous language must be construed in favor of Indians.  See 

Winters v. United States, 207 U.S. 564, 576 (1907).  Thus, because the 

CCC Act does not declare explicitly that roads constructed pursuant to 

that statute are public roads, the Act cannot be interpreted to have a 

created a public right-of-way easement through an Indian reservation.   

The creation of implied public right-of-way easements is even 

more dubious considering that since at least 1941 when Surrell Creek 
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Road was built, a statute and regulations have been in existence that 

explicitly provide methods for obtaining right-of-way easements through 

Indian lands.  See 25 U.S.C. §§ 311-328 (2011); 25 C.F.R. §§ 256.50 et 

seq. (1940) (SER 193-94).  It is fundamental that these explicit 

provisions trump any implications arising out of the more general 

statutory provisions of the CCC Act.  See United States v. Wenner, 351 

F.3d 969, 975 (9th Cir. 2003). 

The relevant statute, enacted in 1901, provides the Secretary of 

the Interior with the exclusive authority to establish public highways 

through Indian lands “upon compliance with such requirements as he 

may deem necessary.”  25 U.S.C. § 311.8   There is no indication in the 

CCC Act, enacted in 1937, that Congress intended to repeal the 

Secretary of the Interior’s exclusive authority.  See Nigg v. U.S. Postal 

Serv., 555 F.3d 781, 786-87 (9th Cir. 2009) (“Repeals by implication are 

disfavored”).  Thus, in 1941, when the road was built, only the 

Secretary of the Interior, acting pursuant to § 311, could have 

established a public right-of-way easement through the Wind River 

Reservation.  See Cohen’s Handbook of Federal Indian Law § 15.09[4] 
                                      
8  In 1948, Congress subsequently provided the Secretary with the 
authority to grant rights-of-way for all purposes.  25 U.S.C. §§ 323-328. 
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(Nell Jessup Newton et al. eds., 2005); see also United States v. 10.69 

Acres of Land, More or Less, in Yakima County, 425 F. 2d 317, 320 (9th 

Cir. 1970) (USDOT cannot build a road on Indian land without 

following Interior’s regulations and procedures); Bennett County v. 

United States, 394 F.2d 8, 15 (8th Cir. 1968) (County’s right to enter 

Indian trust land “is contingent upon the permission of the Secretary 

under Section 311,” or by condemnation proceedings).  Plaintiffs cannot 

establish that Surrell Creek Road was built pursuant to § 311. 

To implement his § 311 authority, the Secretary of the Interior 

promulgated a set of regulations.  See 25 C.F.R. §§ 256.50 et seq. (1940) 

(SER 193-94).  The regulations effective in 1941 required the “proper 

state or local authorities” seeking Secretarial permission under § 311 to 

establish a public right-of-way to submit an application to the 

superintendent, or officer in charge, of the Indian reservation, 

accompanied by a map of the proposed public road.  25 C.F.R. §§ 256.51-

.52.  The regulations also required that damages be assessed “so as to 

compensate fully the Indians” for the taking of their land to build the 

public road.  25 C.F.R. § 256.53.  Plaintiffs, however, have not 

established, or even alleged, that an application was submitted to the 
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Reservation’s superintendent, or that just compensation was paid to the 

Tribes to establish a public right-of-way through the Reservation.   

In sum, the CCC Act did not authorize the conversion of Indian 

trust lands to a public use.  The CCC Act was a public works statute, 

and cannot be construed to the prejudice of Indians.  Plaintiffs cannot 

establish that Surrell Creek Road is a public road. 

CONCLUSION 

For the foregoing reasons, this Court should affirm.   
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 /s/ Allen M. Brabender 
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