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JURISDICTIONAL STATEMENT

The district court properly found that the defendants’ tribal sovereign

immunity from suit deprived it of subject matter jurisdiction over the

plaintiff’s complaint. The district court’s judgment of dismissal is a final

decision that fully disposed of all of the plaintiffs claims. As a result, this

court has jurisdiction pursuant to 28 U.S.C. § 1291. The district court’s

judgment of dismissal was rendered on May 23, 2012, and plaintiff timely

filed his appeal on June 11, 2012, pursuant to Federal Rules of Appellate

Procedure 4.

1

Case: 12-2436     Document: 37     Page: 5      11/29/2012      782056      43



STATEMENT OF ISSUE PRESENTED FOR REVIEW

WHETHER THE DISTRICT COURT PROPERLY DISMISSED THE
PLAINTIFF’S COMPLAINT FOR LACK OF SUBJECT MATTER
JURISDICTION BASED ON THE DEFENDANTS’ TRIBAL
SOVEREIGN IMMUNITY FROM SUIT.

2
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STATEMENT OF THE CASE

The plaintiff, Bruce F. Tassone, commenced this action against the

defendants, the Mashantucket Pequot Tribe alkla Mashantucket Pequot

Tribal Nation (hereinafter “Tribal Nation”), and the Mashantucket Pequot

Gaming Enterprise d/b/a Foxwoods Resort Casino (hereinafter “Gaming

Enterprise”), by a complaint filed on November 7, 2011. The plaintiff

alleged that he is a pathological gambler and, in essence, claimed that the

defendants failed to prevent him from gambling.

The plaintiff’s complaint contains seven counts and includes claims

pursuant to the Racketeer Influenced and Corrupt Organizations Act, 18

U.S.C. 1961, et seq. (hereinafter “RICO”) (Count I); pursuant to Connecticut

General Statutes § 53-396, Connecticut’s Corrupt Organizations and

Racketeering Activity Act (Count II); for “tortious breach of duty” (Count

III); for “premises liability” (Count IV); for “intentional infliction of

emotional distress” (Count V); for “breach of constructive or implied

‘Although the plaintiff names “Foxwoods Resort Casino” as a
defendant in this action, Foxwoods Resort Casino is not a legal entity and
does not exist separate and apart from the Mashantucket Pequot Tribal
Nation. Rather, the proper entity is the Mashantucket Pequot Gaming
Enterprise d!b/a Foxwoods Resort Casino. See Memorandum of Decision
on Motion to Dismiss dated May 23, 2012 (Docket Entry 24); see also
Affidavit of Elizabeth Conway, dated February 22, 2012, and attached to the
defendants’ Motion to Dismiss as Exhibit A (Docket Entry 17).

3
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contract” (Count VI); and for punitive damages (Count VII). The claim

puiportedly brought under RICO is the sole federal cause of action asserted

by the plaintiff.

On February 22, 2012, the tribal defendants moved to dismiss all of

the plaintiff’s claims pursuant to Fed. R. Civ, Proc. Rule 12(b)(1) for lack of

subject matter jurisdiction based on the defendants’ tribal sovereign

immunity from suit. Docket Entry 17. On March 9, 2012, the plaintiff

objected. Docket Entry 21. In his objection, the plaintiff argued that the

Final Mashantucket Pequot Gaming Procedures, 56 Fed. Reg. 24996 (May

31, 1991) (commonly referred to as the Tribal-State Compact)2waived the

defendants’ sovereign immunity. The court, Eginton, J., rejected the

plaintiff’s argument and granted the defendants’ Motion to Dismiss on May

23, 2012.

In its Memorandum of Decision, the court explained that both

defendants are protected from suit in the district court by their tribal

2The Final Mashantucket Pequot Gaming Procedures were
promulgated by the United States Secretary of the Interior pursuant to 25
U.S.C. § 2710(d)(7)(B)(vii).

3On February 22, 2012, the plaintiff filed a Motion to Compel the
Defendants to Protect and Preserve Discovery Material. Docket Entry 16.
The court denied the plaintiff’s Motion to Compel as moot in its May 23,
2012 Memorandum of Decision. See Memorandum of Decision on Motion
to Dismiss (Docket Entry 24).

4
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sovereign immunity and held that neither RICO nor the Final Mashantucket

Pequot Gaming Procedures provided a predicate for jurisdiction. See

Memorandum of Decision on Motion to Dismiss, dated May 23, 2012

(Docket Entry 24).

On June 11, 2012, the plaintiff appealed. See Docket Entry 26. On

appeal, the plaintiff reiterates his argument that the Final Mashantucket

Pequot Gaming Procedures waived the defendants’ sovereign immunity for

his claim pursuant to RICO. See Brief of the Appellant at 25. The plaintiff

additionally argues that the defendants’ sovereign immunity is “superseded

by the Appellant’s due process rights as a United States Citizen and non

tribal member”; that the defendants are not entitled to immunity because

some of the alleged wrongdoing occurred off reservation; and the doctrine of

tribal exhaustion provides a predicate for jurisdiction. Id. The plaintiffs

arguments are wholly meritless, and the judgment should be affirmed.

5
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STATEMENT OF FACTS

The Mashantucket Pequot Tribal Nation is a federally recognized

Indian tribe and possesses common law immunity from suit. See 25 U.S.C.

§ 1758 (1983); chavoon v. Chao, 355 F.3d 141, 143 (2d Cir. 2004); and

Bassett v. Mashantucket Pequot Tribe, 204 F.3d 343 (2d Cir. 2000).

Foxwoods Resort Casino is a gaming facility that is owned by the Tribal

Nation and operated by the Tribal Nation through the Mashantucket Pequot

Gaming Enterprise (the “Gaming Enterprise”). February 22, 2012 Affidavit

of Elizabeth Conway at ¶ 6 (hereinafter “Conway Affidavit”), attached as

Exhibit A to the Defendant’s Motion to Dismiss (Docket Entry 17). The

Tribal Council established the Gaming Enterprise as an arm of the Tribal

Government to conduct the day to day operations of the Tribal Nation’s

gaming facilities known as Foxwoods Resort Casino and MGM Grand at

Foxwoods. See Memorandum of Decision on Motion to Dismiss, dated

May 23, 2012 (Docket Entry 24); Worrall v. Mashantucket Pequot Gaming

Enterprise, 131 F. Supp. 2d 328, 330 (D. Conn. 2001); and Conway

Affidavit at ¶ 7. The Gaming Enterprise does business as Foxwoods Resort

Casino and reports to Tribal Council, which oversees the operations and

6

Case: 12-2436     Document: 37     Page: 10      11/29/2012      782056      43



maintains paramount authority and control. See Worrall v. Mashantucket

Pequot Gaming Enterprise, supra, 131 F. Supp. 2d at 330; and Conway

Affidavit at ¶ 7. Neither Foxwoods nor the Gaming Enterprise is separately

incorporated under tribal, state or federal law, and neither exists apart from

the Tribal Nation. See Worrall v. Mashantucket Pequot Gaming Enterprise,

supra, 131 F. Supp. 2d at 330; and Conway Affidavit at ¶ 8.

Absent a clear waiver or unequivocal congressional abrogation, both

the Tribal Nation and the Gaming Enterprise possess tribal sovereign

immunity from suit. See Chayoon v. Chao, supra, 355 F.3d at 143; and

Worrall v. Mashantucket Pequot Gaming Enterprise, supra, 131 F. Supp. 2d

at 330, 331. The plaintiff failed to establish either a waiver or an abrogation

of the defendants’ sovereign immunity.

7
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SUMMARY OF ARGUMENT

The Mashantucket Pequot Tribal Nation is a federally recognized

Indian tribe with a reservation located within the geographical boundaries of

the State of Connecticut. See 25 U.S.C. § 1758 (1983); see also Chayoon v.

Chao, supra, 355 F.3d at 143. The Tribal Nation and its Gaming Enterprise

are not subject to suit unless the U.S. Congress has unequivocally abrogated

tribal sovereign immunity or the Tribe, itself, has clearly expressed a waiver

of its immunity in a specific forum. Kiowa Tribe v. Mfg. Techs., 523 U.S.

751, 754, 140 L. Ed. 2d 981, 118 5. Ct. 1700 (1998); see also Chayoon v.

Chao, supra, 355 F.3 d at 143; Bassett v. Mashantucket Pequot Tribe, supra,

204 F.3d at 356-357; and Worrall v. Mashantucket Pequot Gaming

Enterprise, supra, 131 F. Supp. 2d at 330, 331. The plaintiff failed to

establish either an abrogation or a waiver of immunity in this case. As a

result, the district court properly concluded that it lacked subject matter

jurisdiction and dismissed the case.

8
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ARGUMENT

THE DISTRICT COURT CORRECTLY DISMISSED THE
PLAINTIFF’S COMPLAINT FOR LACK OF SUBJECT MATTER
JURISDICTION BASED ON THE DEFENDANTS’ TRIBAL
SOVEREIGN IMMUNITY FROM SUIT

A. STANDARD OF REVIEW

“On a motion invoking sovereign immunity to dismiss for lack of

subject matter jurisdiction, the plaintiff bears the burden of proving by a

preponderance of evidence that jurisdiction exists.” Chayoon v. €7iao,

supra, 355 F.3d at 143. “With regard to a district court’s dismissal of a

complaint for lack of subjectmatter jurisdiction pursuant to Rule l2(b)(i),

as well as a dismissal predicated on sovereign immunity, [this court]

review[s] factual findings for clear error and legal conclusions de novo.”

Skalafuris v. City of New York, 444 Fed. Appx. 466, 467 (2d Cir. N.Y.

2011).

B. ARGUMENT

1. It is well established that the defendants possess tribal sovereign
immunity from suit

“Indian tribes have long been recognized as possessing the common

law immunity from suit traditionally enjoyed by sovereign powers.” Santa

Clara Pueblo v. Martinez, 436 U.S. 49, 58, 98 S. Ct. 1670, 56 L. Ed. 2d 106

9
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(1978); see also Chayoon v. Chao, supra, 355 F.3d at 143. The U.S.

Supreme Court has consistently reaffirmed tribal sovereign immunity from

suit and has explained that “[a]s a matter of federal law, an Indian tribe is

subject to suit only where Congress has authorized the suit or the tribe has

waived its immunity.” Kiowa Tribe, supra, 523 U.S. at 754. “In

considering whether tribal sovereign immunity has been waived, courts

employ a strong presumption in favor of tribal sovereign immunity.”

(Internal quotation marks omitted.) Smith v. Babbitt, 875 F. Supp. 1353,

1359 (D. Mimi. 1995). “To abrogate tribal immunity, Congress must

unequivoco4v express that purpose, and to relinquish its immunity, a tribe’s

waiver must be clear.” (Internal quotation marks omitted; emphasis added.)

Chayoon v. Chao, supra, 355 F.3d at 143 (citing C&L Enters., Inc. v.

Citizen BandPotawatomi Indian Tribe ofOklahoma, 532 U.S. 411,418, 121

S.Ct. 1589,149 L. Ed. 2d623 (2001).

Courts in this circuit have also routinely recognized that tribal entities,

such as the Gaming Enterprise, are “entitled to the same tribal sovereign

immunity that protects the Tribe itself.” Worrall v. Mashantucket Pequot

Gaming Enteiprise, supra, 131 F. Supp. 2d at 331 (finding Gaming

Enterprise immune from suit to same extent as the Tribal Nation); see also

10
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Bassett v. Mashantucket Pequot Tribe, supra, 204 F.3d at 358 (noting that if

tribal “museum is an agency of the Tribe . . . [it] is entitled to benefit from

the Tribe’s immunity”); Garcia v. Akwesasne Housing Authority, 268 F.3d

76, 84-85 (2d Cir. 2001) (holding that tribal agency was immune from suit);

and compare Kozaczek v. New York Higher Educ. Servs. Corp., 2012 U.s.

App. LEXIS 23831 (2d Cir. 2012) (explaining that state sovereign

immunity extends to state agencies as the arms of the state).

Accordingly, without a clear waiver or unequivocal congressional

abrogation of tribal sovereign immunity neither defendant can be subjected

to suit in the district court. The plaintiff has never seriously argued that the

Tribe has clearly waived its immunity in this case. Therefore, it appears the

only argument is that Congress has somehow unequivocally expressed an

abrogation of immunity.

2. RICO does not abrogate the defendants’ tribal sovereign immunity
from suit

The sole federal statute relied on by the plaintiff, RICO, 18 U.S.C.

1961 et seq., does not provide a predicate for jurisdiction. RICO does not

abrogate the tribal defendants’ immunity from suit in any way. See James

Joseph Morrison Consultants v. Sault Ste. Marie Tribe of Chippewa Indians,

4A11 unpublished decisions have been included in the Addendum.

11
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1998 U.S. Dist. LEXIS 13653, at *10 (W.D. Mich. Aug. 6, 1998) (holding

that tribal officials acting within their official capacities are protected by

tribal sovereign immunity from suit under RICO); Smith v. Babbitt, supra,

875 F. Supp. at 1366 (holding that Congress has not abrogated tribal

sovereign immunity from suit under RICO); and Leigh v. Blackfeet Tribe of

Blackfeet Indian Reservation, 1990 U.S. Dist. LEXIS 11026, at *2..3 (D.

Mass. Aug. 17, 1990) (holding that RICO does not contain a congressional

abrogation of tribal sovereign immunity from suit). The plaintiff does not

point to any language in RICO that could possibly be construed as an

unequivocally expressed abrogation of tribal immunity and, in fact, there is

no such language in that statute. The inescapable conclusion is that there is

no abrogation of tribal immunity in RICO and it cannot be used as a basis

for jurisdiction.

3. The Final Mashantucket Peguot Gaming Procedures do not waive
the defendants’ sovereign immunity

The plaintiff attempts to circumvent the lack of congressional

abrogation of immunity by claiming that the Final Mashantucket Pequot

Gaming Procedures, 56 Fed. Reg. 24996 (May 31, 1991) (hereinafter

“Gaming Procedures”) waive the defendants’ sovereign immunity from suit.

The plaintiff’s argument is meritless.

12
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At the outset, it is important to note that the Gaming Procedures were

not reached by agreement of the parties; rather, they were promulgated by

the United States Secretary of the Interior pursuant to 25 U.S.C. §

2710(d)(7)(B)(vii). Consequently, the Gaming Procedures could not

constitute a clear tribal waiver and, since Congress did not enact the Gaming

Procedures, they cannot serve as an unequivocally expressed Congressional

abrogation.

Moreover, a review of the Gaming Procedures demonstrates that they

have no application to the plaintiff’s case. The portion of the Gaming

Procedures relied on by the plaintiff states:

In the event that the Tribal gaming operation fails to comply
with any provision of this Compact following receipt of a valid
notice from the State gaming agency requesting correction of
such non-compliance, the United States District Courts shall
have jurisdiction pursuant to 25 U.S.C. § 2710(d)(7)(A)(iii)
over any cause of action initiated by the State gaming agency to
enjoin a class III gaming activity located on the Reservation and
conducted in violation of this Compact. The Tribe hereby
waives any defense which it may have by virtue of its sovereign
immunity from suit with respect to any such action in the
United States District Courts to enforce the provisions of this
Compact, and consents to the exercise of jurisdiction over such
action and over the Tribe by the United States District Courts
with respect to such actions to enforce the provisions of this
Compact.

(Emphasis added.) See Gaming Procedures at § 13(c).

13
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This language specifically and exclusively addresses causes of action

initiated by the State gaming agency to enjoin class III gaming activities and

is obviously not applicable to the plaintiff here.

Finally, the Gaming Procedures contain an express direction that suits

against the Mashantucket Pequot Tribal Nation arising from its gaming

operation must be brought in a tribal forum. The Gaming Procedures state:

The Tribe shall establish, prior to the commencement of class III
gaming, reasonable procedures for the disposition of tort claims
arising from alleged injuries to patrons of its gaming facilities. Th
Tribe shall not be deemed to have waived its sovereign immunity
from suit with respect to such claims by virtue of any provision of this
Compact, but may adopt a remedial system analogous to that available
for similar claims arising against the State or such other remedial
system as may be appropriate following consultation with the State
gaming agency.

(Emphasis added.) Gaming Procedures at § 3(g) (as amended). Therefore, it

is clear that the Gaming Procedures do not waive the defendants’ sovereign

immunity.

4. The other arguments raised by the plaintiff are equally meritless

In addition to the foregoing, the plaintiff argues that the defendants’

sovereign immunity is “superseded by the Appellant’s due process rights as

a United States Citizen and non-tribal member”; that the defendants’

sovereign immunity does not extend to its off reservation conduct; and that

14
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the doctrine of tribal exhaustion provides a predicate for jurisdiction. These

arguments are baseless.

First, the exercise of tribal sovereign immunity does not infringe upon

constitutional rights. See e.g., Suarez v. Confederated Tribes & Bands of

Yakima Indian Nation, 1993 U.S. App. LEXIS 15020 (9th Cir. June 16,

1993) (stating the same and noting that tribal sovereign immunity pre-dates

the federal Constitution); and Aliman v. Creek Casino Wetumpka, 2011 U.S.

Dist. LEXIS 65158, at *4 (M.D. Ala. May 23, 2011) (stating “[tjhere is no

‘express and unequivocal’ language in the due process clause of the

Constitution which abrogates tribal sovereign immunity.”). The Plaintiff

fails to cite any authority supporting his novel argument.

Second, in Kiowa Tribe of Oklahoma v. Manufacturing Technologies,

Inc., the Supreme Court made clear that Indian tribes are immune from suit

related to off reservation commercial activities, and that tribal immunity

applies regardless of where the tribal activities occurred. Kiowa Tribe v.

Mfg. Techs., supra, 523 U.S. at 754-755 (1998); see also Bassett v.

Mashantucket Pequot Tribe, supra, 204 F.3d at 357 (citing Kiowa Tribe in

rejecting this same argument). Plaintiffs argument has been squarely

rejected by the Supreme Court and there is no basis for his claims here.

15
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Third, the plaintiffs reliance on the doctrine of tribal exhaustion is

bizarre.5 The tribal exhaustion doctrine is generally argued by litigants who

wish to dismiss a case from the federal courts and have the matter heard by a

tribal court. The doctrine is based on Supreme Court precedent which held

that the federal courts must defer and allow a tribal court to litigate a matter.

See National Farmers Union Ins. Cos. v. Crow Tribe of Indians, 471 U.S.

845, 853-857, 85 L. Ed. 2d 818, 105 S. Ct. 2447 (1985); and Iowa Mitt. Ins.

Co., v. LaPlante, 480 U.S. 9, 14, 94 L. Ed. 2d 10, 107 5. Ct. 971 (1987).

The doctrine of exhaustion is completely separate from and does not impact

tribal sovereign immunity. It certainly does not provide a basis for subject

matter jurisdiction in the federal court in a suit against a tribe or tribal entity.

See Garcia v. Akwesasne Hous. Auth., supra, 268 F.3d 76.

Finally, it is important to note that the plaintiff is not without a forum.

The Tribal Nation has clearly waived its sovereign immunity from suit and

the immunity of the Gaming Enterprise for claims in tort and contract in the

Mashantucket Pequot Tribal Court. See Mashantucket Pequot Tribal Law

5Equally misplaced is the plaintiffs reliance on case law discussing
the sovereign immunity of individual tribal members. In direct contrast to
tribal nations, individual members of a tribe do not possess sovereign
immunity from suit unless they are also tribal officials or employees acting
within the scope of their authority on behalf of the tribe.

16
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(“M.P.T.L.”),6 Title 12, Chapter 1 § 2 (a) (“The Tribe hereby expressly

waives its sovereign immunity from suit in the tribal court for actions

founded upon a tort of the Tribe or its agents, servants, or employees acting

within the scope of their employment.”); Title 12 M.P.T.L. Chapter 1 § 3

(“[Tjhe Tribe hereby expressly waives its sovereign immunity from suit in

the tribal court and the immunity of its tribal enterprises for actions upon

written contracts or agreements in which the Tribe or a tribal enterprise is a

party, and which have been approved and executed by a duly authorized

tribal officer or official acting within the scope of his or her actual authority

and in the ordinary course of business.”); and Title 4 M.P.T.L. Chapter 1 §

3 (b) (“The Tribe hereby waives the sovereign immunity from suit of the

Gaming Enterprise for actions in the tribal court founded upon a tort of the

Gaming Enterprise. Nothing herein shall be construed as a waiver of the

sovereign immunity from suit of the Tribe or the Gaming Enterprise in state

or federal court or in any action before any state or federal agency or in any

other forum or context.”). To the extent the plaintiffs claims are otherwise

6The Mashantucket Pequot Tribal Laws are published by West
Publishing in bound volumes and are also available on Westlaw and on the
Tribal Nation’s own website at www.rnptnlaw.org.

17
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cognizable and are brought within the relevant limitations periods, he is free

to commence an action in the tribal court.

The plaintiff’s suggestion that the tribal court is “inherently

unequipped” to hear his claims, is gratuitous and unfounded. Our Supreme

Court has “repeatedly recognized the Federal Government’s longstanding

policy of encouraging tribal self-government” and the “vital role” played by

tribal courts. Iowa Mut. Ins. Co. v. LaPlante, supra, 480 U.S. at 14-15.

“[Tjhe Federal Government has consistently encouraged their development.”

Id.

18
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CONCLUSION

The district court properly dismissed the claims against the tribal defendants

based on the well-established doctrine of tribal sovereign immunity from

suit. The plaintiff has not shown an unequivocal abrogation of tribal

sovereign immunity by the U.S. Congress or a clear waiver. Wherefore, the

district court’s judgment of dismissal for lack of subject matter jurisdiction

should be affirmed.

Respectfully submitted,
DEFENDANTS-APPELLEES,
The Mashantucket Pequot Tribal
Nation, and Mashantucket
Pequot Gaming Enterprise d/b/a
Foxwoods Resort Casino,

By: .

David S. Williams
Bar No. 10115
Brown Jacobson, P.C.
22 Courthouse Square
Norwich, CT 06360
Tel.: (860) 889-3321
Fax: (860) 886-0673
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Page 1

LexisNexis
DELBERT ALLMAN, Plaintiff, v. CREEK CASINO WETUMPKA and POARCH

BAND OF CREEK INDIANS, Defendants.

CIVIL ACTION NO. 2:11CV24..WKW

UNITED STATES DISTRICT COURT FOR THE MIDDLE DISTRICT OF
ALABAMA, NORTHERN DIVISION

2011 U.S. DisL LEXIS 65158

May 23, 2011, Decided
May 23, 2011, Filed

SUBSEQUENT HISTORY: Adopted by, Complaint
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Wetumpka, AL.

JUDGES: SUSAN RUSS WALKER, CHIEF UNITED
STATES MAGISTRATE JUDGE.

OPINION BY: SUSAN RUSS WALKER

OPINION

ORDER and RECOMMENDATION OF THE
MAGISTRATE JUDGE

Plaintiff Delbert Ailman has filed a motion to
proceed informapauperis in this action (Doc. # 2). It is

ORDERED that the motion is GRANTED. However,
upon its review of the complaint, the court concludes that
dismissal of this action is appropriate under 28 USC. §
1915(e) (2) (B).1

1 The statute provides, in pertinent part: “[T]he
court shall dismiss the case at any time if the court
determines that . . . the action or appeal- (i) is

frivolous or malicious, (ii) fails to state a claim on
which relief may be granted; or (iii) seeks
monetary relief against a defendant who is
immune from such relief.” 28 U.S.C. §
1915(e) (2) (B)

Plaintiff, proceeding pro Se, brings claims against the
Creek Casino in Wetumpka, Alabama (also designated in
the complaint as the Riverside Entertainment Center) and
the Poarch Band of Creek Indians (“the Tribe”). He
contends that the defendants violated his constitutional
rights by barring him from the casino. Plaintiff alleges:

In March 2010, manager of Riverside
Casino advised me, I was barred from
[*2] property because my ex-wife, an
employee of affiliated Tallapoosa Ent. Ctr.
accused me of harassment, a charge on
which I was subsequently arrested. On
9-16-2010 Judge Goggans of the Elmore
Co. District Court dismissed the case. I
then wrote a letter to Poarch Creek Indians
in Atmore, asking that I be re[]instated to
enter Riverside Ent, Ctr. after case was
dismissed. I have not heard back from
them and have exhausted all remedies of
which I am aware. As a legal citizen of the
County & State, I feel like I have the right
to enter a federal reservation open to the

Al
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public.

(Complaint, ¶1 5). He seeks “a nominal punitive
judgement” and reinstatement of his “privile[]ge to visit
Riverside Ent. Ctr (Creek Casino Wetumpka).” (Id., 6).

The Poarch Band of Creek Indians is a federally
recognized Indian tribal entity. See 25 U.S.C. §‘ 479a-1;
75 Fed. Reg. 60810-01 (Oct. 1, 2010); 74 Fed. Reg.
40218-02 (Aug. 11,2009).

“‘Indian tribes have long been
recognized as possessing the common-law
immunity from suit traditionally enjoyed
by sovereign powers.” Florida v.
Seminole Tribe, 181 F.3d 1237, 1241
(11th Cir. 1999)(quoting Santa Clara
Pueblo v. Martinez, 436 US. 49, 58, 98
S.Ct. 1670, 1677, 56 L.Ed.2d 106 (1978)).
[*3] Thus, “an Indian tribe is subject to
suit only where Congress has authorized
the suit or the tribe has waived its
immunity.” Kiowa Tribe v. M). Techs.,
Inc., 523 U.S. 751, 754, 118 S.Ct. 1700,
1702, 140 L.Ed.2d 981 (1988). Tribal
sovereign immunity, where it applies, bars
actions against tribes regardless of the type
of relief sought. See, e.g., Id. at 760, 118
S. Ci. at 1705 (barring suit for money
damages); F/a. Paraplegic Ass’n v.
Miccosukee Tribe of Indians, 166 F. 3d
1126, 1127 (11th Ci,-. l999)(barring suit
for injunctive relief).

Freeman ville Water System, Inc. v. Poarch Band of
Creek Indians, 563 F.3d 1205 (11th Cir. 2009). Where
tribal sovereign immunity has not been waived by the
tribe or abrogated by Congress as to claims brought
before the court, the court lacks subject matter
jurisdiction to entertain the claims, See Sanderlin v.
Seminole Tribe of Florida, 243 F.3d 1282, 1292 (11th
Cir. 2001)(”[T]he tribe’s sovereign immunity deprives the
district court of subject matter jurisdiction over
[plaintiffs] claims.”). Sovereign immunity extends to a
tribe’s commercial activity; it is not limited to
non-commercial governmental activity. See Kiowa Tribe,
523 U.S. at 758.

Plaintiffs [*4] apparent contention is that the Tribe
may not lawfully exclude him from its casino on the basis

of a complaint of harassment by its employee (plaintiffs
ex-wife), since the criminal charge against plaintiff was
dismissed. Plaintiff does not identif, the constitutional
provision under which he seeks relief.2 Construing his
pro se complaint broadly, the court treats plaintiffs claim
that the defendants violated his constitutional rights as
one premised on the due process clause of the United
States Constitution,3 However, even if the complaint
presents a federal question, this court lacks jurisdiction to
entertain plaintiffs claim against the Tribe. See
Freemanville Water System, supra. There is no “express
and unequivocal” language in the due process clause of
the Constitution which abrogates tribal sovereign
immunity. See US. Const. Amend. V Florida Paraplegic
Association, 166 F.3d at 1130 (observing that Indian
tribes’ natural rights as sovereigns vested in them before
the genesis of the United States (citing Worcester v.
Georgia, 31 US. (6 Pet.) 515, 519, 8 L. Ed. 483 (1832))
and stating that federal abrogation of tribal sovereign
immunity must be “unequivocally expressed” (quoting
Santa Clara Pueblo, 436 US. at 58)). [*5] The
complaint includes no factual allegations suggesting a
waiver of sovereign immunity by the Poarch Band. See
Ishler v. Internal Revenue, 237 Fed. Appx. 394, 398 (11th
Cir. 2007)(”[T]he plaintiff bears the burden of
establishing subject matter jurisdiction . . . and, thus,
must prove an explicit waiver of immunity.”); Taylor v.
Alabama Jntertribal Council, 261 F. 3d 1032, 1035 n. 4
(11th Cir. 2001), cert. denied, 535 U.S. 1066, 122 S. Ct.
1936, 152 L. Ed. 2d 841 (2002)(finding that the issue of
waiver had “no bearing on the . . . case,” because - even
where the issue of tribal sovereign immunity was not
raised by the defendant or litigated before the district
court (id. at 1034 n. 3) - there was “no indication in the
record that [the intertribal council defendant] ha[d]
waived its immunity”).4

2 Plaintiffs factual allegations are set forth on a
form complaint which states, in paragraph 5,
“State the facts on which you base your allegation
that your constitutional rights have been
violated.”(Complaint, ¶ 5)(emphasis added).
3 The court can discern no other constitutional
right potentially implicated by plaintiffs factual
allegations. Plaintiff does not invoke 42 USC. §‘
1983 as a basis for his claim, nor could he. He
[*6] alleges action (or inaction) by the tribe and
its casino, not “state” action. See Chapoose v.
Hodel, 831 F.2d 931, 934 (10th Cir. 1987).
Further, plaintiff does not allege that his claim

A2
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arises under the “constitutional rights” provision
of the Indian Civil Rights Act, 25 US.C. § 1302.
The Supreme Court has made clear that Congress
did not abrogate tribal sovereign immunity as to
claims under ,“ 1302. See Santa Clara Pueblo v,
Martinez, 436 U.S. 49, 98 S. Ct. 1670, 56 L. Ec
2d 106 (1978).
4 The claims in this case do not arise from a
written agreement which might include a
provision waiving tribal sovereign immunity,
such as those considered by the district courts in
Contour Spa at the Hard Rock, Inc. v, Seminole
Tribe of Florida, 2011 U.S. Dist. LEXIS 35103,
2011 WL 1303163 (S.D. Fla, Mar. 31, 2011), and
Tamiami Partners, Ltd. v. Miccosukee Tribe of
Indians of Florida, 803 F. Supp. 401 1’S.D. Fla.
1992), reversed, 999 F.2d 503 (11th Cir. 1993).
Additionally, there is no Class III gaming
compact with the State of Alabama in which the
Tribe might have waived its sovereign immunity
as to claims arising from operation of its casinos,
Cf. Alabama v. United States, 630 F. Supp.2d
1320 (S.D. Ala. 2008)(describing failure of
compact negotiations between [*7] the Tribe and
the State of Alabama). The Tribe emphasizes its
sovereignty in the first section of its Tribal Code,
and expressly states that its sovereign immunity is
not waived by any provision in the Tribal Code or
its amendments, Poarch Band of Creek Indians
Tribal Code, § 1-1 * 1. Despite this non-waiver
language, the Tribal Code does include a limited
waiver of sovereign immunity for “tort” claims
brought by patrons of the Tribe’s gaming
facilities. However, even assuming that a federal
constitutional deprivation is a “tort” for purposes
of the Poarch Band of Creek Indians Tort Claims
Act, the waiver is limited to claims seeking
compensatory damages. It does not extend to
claims brought in federal court, to claims for
punitive damages, or to claims seeking remedies
beyond the scope of those identified in the act.
(See id., § 29-1-4, 29-2-3, 29-1-3(c), 29-2-4(b)).

Plaintiff has sued both the casino and the Tribe. The
court concludes that the Tribe’s sovereign immunity
extends to the Casino for two reasons. First, it appears
from the face of the complaint that plaintiff himself
acknowledges the Tribe’s ownership and control over the
casino. He alleges that the “Poarch Creek Indians [*8] in
Atmore” failed to respond to his request that he “be

re-instated to enter Riverside Ent. Ctr.” (Complaint, 5).
In the style of his complaint, plaintiff designates both
“Creek Casino Wetumpka” and “Poarch Band of Creek
Indians” as being located at the same address.
(Complaint, ¶ 1). Second, the Tribal Code provides that
“the Tribe shall have the sole proprietary interest in and
responsibility for the conduct of all gaming activities on
the Reservation[,]” and, further, that revenue from its
gaming establishments provides funds for, inter alia,
“Tribal operations or programs,” “[e]conomic
development,” and “[tjhe general welfare of the Tribe and
its members.” Poarch Band of Creek Indians Tribal Code,

§ 20-1-1(c), (d). Under these circumstances, plaintiff’s
claims against the Creek Casino Wetumpka are also
barred by tribal sovereign immunity.5 See Freemanville
Water System, Inc. v. Poarch Band of Creek Indians,
2008 U.S. Dist. LEXIS 959, 2008 WL 80644 (S.D. Ala.
Jan. 7, 2008), affirmed, 563 F.3d 1205 (11th Cir.
2009)(granting motion to dismiss filed by Poarch Band of
Creek Indians, Creek Indian Enterprises, and P.C.I.
Gaming on the basis of sovereign immunity as to all
defendants, where the latter two defendants [*9] were
“wholly owned by the Tribe and chartered under its tribal
laws”); see also Allen v. Gold Country Casino, 464 F.3d
1044 (9th Cir, 2006), cert. denied, 549 US. 1231, 127 S.
Ci. 1307, 167 L. Ed. 2d 119 (2007)(citing a “principal
purpose[]” of the Indian Gaming Regulatory Act as
insuring that the tribe is the primary beneficiary of the
gaming operation and stating, “In light of the purposes
for which the tribe founded this Casino and the Tribe’s
ownership and control of its operations, there can be little
doubt that the Casino functions as an arm of the Tribe. It
accordingly enjoys the Tribe’s immunity from suit.”).

5 Even if the casino were not entitled to
sovereign immunity, plaintiff’s claim against the
casino would, nevertheless be subject to dismissal
pursuant to 28 USC. §‘ 1915(e) (2) (B). The casino
either is an arm of the sovereign or it is not. If it
is, it is entitled to tribal sovereign immunity. If it
is not, it is a non-governmental entity against
which plaintiff may not maintain a claim for
violation of his federal constitutional rights. Cf.
Correctional Services Corp. v. Males/ca, 534 US.
61, 122 5. Ci. 515, 151 L. Ed. 2d 456
(2001)(declining to imply a Bivens-type remedy
against a private corporation, which operated a
halfway-house under [*10] contract to the federal
Bureau of Prisons, for alleged constitutional
violations).
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In the alternative, even if tribal sovereign immunity
did not deprive this court of jurisdiction, this action
would nevertheless be subject to dismissal pursuant to 28

U.S.C. § I915(e(2(B.)(ii.), as plaintiff fails to state a
claim of a federal constitutional violation upon which
relief may be granted.

As separate sovereigns pre-existing the
Constitution, tribes have historically been
regarded as unconstrained by those
constitutional provisions framed
specifically as limitations on federal or
state authority. Thus, in Ta/ton v. Mayes,
163 U.S. 376, 16 SC,. 986, 41 L.Ed, 196
(1896), [the Supreme Court] held that the

FU1h A,nendment did not “operat[e] upon”
“the powers of local self-government
enjoyed by the tribes.” Id. at 384, 16 S.Ct.
at 989. In ensuing years, the lower federal
courts have extended the holding of Talton
to other provisions of the Bill of Rights, as
well as to the Fourteenth Amendment.

Santa Clara Pueblo, 436 U.S. at 56. While Congress has
enacted statutory provisions applicable to tribal entities
and officers which are similar in many respects to those
set forth in the Bill ofRights, [* 11] the Fi/ih Amendment
does not apply directly to tribal governmental conduct.
See Nevada v. flicks, 533 U.S. 353, 383, 121 5. ci. 2304,
150 L. Ed. 2d 398 (2001)(Souter, J., concurring)(”It has
been understood for more than a century that the Bill of
Rights and the Fourteenth Amendment do not of their
own force apply to Indian tribes.”); Gal/egos v. Jicarilla
.4pache Nation. 97 Fed. Appx. 806, 812 (10th Cir. 2003),
cert, denied 542 U.S. 938, 124 5. Ct. 2913, 159 L. Ed. 2d
814 (2004)(finding that a non-Indian tribal police officer
challenging his termination failed to state a claim under
42 U.S.C. §1985(3) against tribal officials because the
predicate violations upon which he relied - i.e., of his
“constitutional equal protection and due process rights” -

were based on “provisions of the United States
Constitution [that] do not constrain tribes and their
officials”citing Santa Clara Pueblo, 436 US. at 56-57);
Suarez v. Confederated Tribes & Bands of Yakima, 996
F.2d 1227, 1993 WL 210717 (9th Cir. 1993)(unpublished
opinion)(”By their express terms, the F(fih and
Fourteenth Amendments place limitations only on state
and federal authority, and not on other sovereign
governments such as the Yakima Nation.”). Accordingly,
in the present action, plaintiff fails [*12] to state a Fifth

Amendment due process claim upon which relief may be
granted.6

6 As noted above, plaintiff alleges a violation of
his “constitutional rights.” (Complaint, ¶ 5). He
does not allege that defendants have violated his
rights under the Indian Civil Rights Act, 25
USC. § 1302.

Finally - even if the Tribe’s sovereign immunity did
not deprive this court of jurisdiction and, and even if
plaintiffs claims could be construed as arising under the
Indian Civil Rights Act or under Tribal law (including
Alabama state law causes of action incorporated by the
Tribal Code)7,8 - this action would nevertheless be
subject to dismissal under the “prudential rule” set forth
in National Farmers Union Insurance Comapnies v.
Crow Tribe of Indians, 471 U.S. 845, 105 S. Ct. 2447, 85
L, Ed. 2d 818 (1985) and Iowa Mutual Ins. Co. v,
LaP/ante, 480 U.S. 9, 107 5. Ct. 971, 94 L. Ed. 2d 10
(1987) which requires exhaustion of remedies in tribal
court. Plaintiff alleges that he has “exhausted all remedies
of which [he is] aware[,]” specifying that he sought relief
from the tribe by writing a letter to the “Poarch Creek
Indians in Atmore” requesting that he be permitted to
enter the Riverside Entertainment Center. (Complaint, ¶
5)(emphasis added). While plaintiff may [*13] not have
been aware of its existence, the Tribe has a judicial
system that includes a Tribal Court and an appellate
court. The Tribal Court is empowered, according to the
Tribal Code, to try “all civil causes of action and defenses
thereto which are cognizable in the trial courts of the
State of Alabama” and to exercise jurisdiction over “[a]ll
persons . . . present with-in or upon reservation property”
and all real and personal property located on or within the
reservation. Poarch Band of Creek Indians Tribal Code,

§ 3-1-3, 4-1-1(a), 4-1-3, 4-1-4(a), 11-1-1. The Tribal
Code further provides that where a defendant in a general
civil action is “Indian,” and the claim arose on “Indian
country,” the Tribal Court has exclusive jurisdiction. Id.,

§ 4-1-5.

7 See Poarch Band of Creek Indians Tribal
Code, 11-1-1.
8 In Nevada v. Hicks, 533 US. 353, 121 5. Ci.
2304, 150 L. Ed. 2d 398 (2001), the Court held
that tribal courts of general jurisdiction lack
authority to entertain federal claims under 42
U.S.C. § 1983. The Court reasoned that, while
Article III of the U.S. Constitution “presume[s]”
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that “state courts could enforce federal law
[t]his historical and constitutional assumption of
concurrent state-court jurisdiction [*14] over
federal-law cases is completely missing with
respect to tribal courts.” Id. at 366-67. Thus, the
exhaustion requirement is inapplicable to claims
arising under federal law.

The claim that plaintiff asserts arose, according to
the complaint, at the “Creek Casino Wetumpka,” which
plaintiff contends is on a “federal reservation open to the
public.” (Complaint, ¶f 3, 5). He sues only tribal
defendants, and seeks an injunction requiring them to
allow plaintiff to patronize the Wetumpka dining and
entertainment facility, from which he was barred because
of an allegation of harassment by plaintiff’s ex-wife, an
employee of the Tribe at another of its casinos.9

When there is a “colorable question” as
to whether a tribal court has subject matter
jurisdiction over a civil action, a federal
court should stay or dismiss the action so
as to “permit a tribal court to determine in
the first instance whether it has the power
to exercise subject matter jurisdiction.”
This “tribal exhaustion doctrine” is not
jurisdictional in nature, but rather is a
matter of comity. The exhaustion rule is
applicable regardless of whether an action
is currently pending in tribal court.

Madewell v. Harrah ‘s Cherokee SmokeyMounta ins
Casino, 730 F. Supp. 2d 485 (W.D. NC. 2010)(citations
[* 15] omitted); see also Ninigret Developnent Corp. v.
Narragansett Indian Wetuomuch housing Authority, 207
F.3d 21, 31(1st Cir, 2000)(”Where applicable, [the tribal
exhaustion] prudential doctrine has force whether or not
an action actually is pending in a tribal court.”). The
present action involves a commercial relationship
between the Tribe’s entertainment facility and its
customer, and seeks to limit the Tribe’s ability to deny the
customer access to its commercial facility - located on
Tribal land and operated in order to promote the
economic welfare of the Tribe - due to an accusation of
harassment by one of its employees. Thus, there is a
“colorable question” of Tribal Court jurisdiction over
plaintiffs claims in this case. See Smith v. Salish
Kootenai College, 434 F. 3d 1127 (9th Cir.), cerl. denied
547 US. 1209, 126 S. Ci. 2893, 165 L. Ed. 2d922 (2006,)

(“[W]here the nonmembers [of the Tribe] are the
plainti/)s, and the claims arise out of commercial
activities within the reservation, the tribal courts may
exercise civil jirisdiction.” (emphasis in original)(citing
Williams v. Lee, 358 U.S. 217, 79 S. Ct. 269, 3 L. Ed. 2d
251 (1959)).

9 Plaintiff does not state whether he is an Indian
member (or non-member) of the Tribe. From his
allegation that [*16] he is entitled to enter a
“reservation open to the public” (Complaint, 1 5),
the court infers that he is not.

CONCLUSION

For the foregoing reasons, it is the
RECOMMENDATION of the Magistrate Judge that
plaintiffs’ claims be DISMISSED pursuant to 28 US.C. §
1915(e) (2) (B) because, due to the tribal sovereign
immunity of the defendants, this court lacks subject
matter jurisdiction over plaintiffs’ claims.

The Clerk of the Court is ORDERED to file the
Recommendation of the Magistrate Judge and to serve a
copy on the parties to this action. The parties are
DIRECTED to file any objections to this
Recommendation on or before June 6, 2011. Any
objections filed must specifically identif’ the findings in
the Magistrate Judge’s Recommendation objected to.
Frivolous, conclusive or general objections will not be
considered by the District Court.

Failure to file written objections to the proposed
findings and recommendations in the Magistrate Judge’s
report shall bar the party from a de nova determination by
the District Court of issues covered in the report and shall
bar the party from attacking on appeal factual findings in
the report accepted or adopted by the District Court
except upon grounds [* 17] of plain error or manifest
injustice. Resolution Trust Co. v. Hallmark Builders, Inc.,
996 F.2d 1144, 1149 (11th Cir. 1993); Henley v.
Johnson, 885 F. 2d 790, 794 (11th Cir. 1989).

DONE, this 23rd day of May, 2011.

Is! Susan Russ Walker

SUSAN RUSS WALKER

CHIEF UNITED STATES MAGISTRATE JUDGE

AS
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JAMES JOSEPH MORRISON CONSULTANTS, INC., a Michigan corporation,

and as a partner in a partnership agreement entitled Phoenix Accu-Drive Partners,
James Joseph Morrison Consultants, Inc., a Michigan corporation, as manager

under a management contract with Phoenix Accu-Drive Partners; JAMES JOSEPH
MORRISON, individually and jointly and severally, Plaintiffs, v. THE SAULT STE.

MARIE TRIBE OF CHIPPEWA INDIANS, PHOENIX ACCU-DRIVE
PARTNERS, a Michigan partnership, THE ECONOMIC DEVELOPMENT

COMMITTEE OF THE SAULT STE. MARIE TRIBE OF CHIPPEWA INDIANS,
FIRST OF AMERICA BANK-MICHIGAN, N.A., ANDERSON-TACKMAN,

P.L.C., STEWART BRANNEN, MICHAEL C. MULDER, BERNARD
BOUSCHOR, PHILLIP WOLFE, DANIEL T. GREEN, and JAMES M.

JANNETTA, jointly and severally, Defendants.

Case No. 2:97-CV-315

UNITED STATES DISTRICT COURT FOR THE WESTERN DISTRICT OF
MICHIGAN, NORTHERN DIVISION

1998 U.S. DisL LEXIS 13653

August 6, 1998, Decided
August 6, 1998, Filed

DISPOSITION: [* 1J Motion of “Tribal defendants”
for summary judgment (docket # 17) and motion of
defendants First of America Bank-Michigan, NA. and
Michael C. Mulder for summary judgment (docket # 39)
GRANTED and plaintiffs’ count IV civil RICO claim
against them DISMISSED. Count IV civil RICO claim
against defendants Anderson-Tackman, P.L.C. and
Phillip Wolfe DISMISSED. Tribal defendants’ motion for
Rule 11 sanctions (docket #44) DENIED.

COUNSEL: For JAMES JOSEPH MORRISON
CONSULTANTS, INC., JAMES JOSEPH MORRISON,
plaintiffs: Owen J. Cummings, Dana L. Drebes,
Cummings, McClorey, Davis & Acho, PC, Livonia, MI.

For SAULT STE. MARIE TRIBE OF CHIPPEWA
INDIANS, PHOENIX ACCU-DRIVE PARTNERS,
ECONOMIC DEVELOPMENT COMMITTEE OF THE

SAULT STE. MARIE TRIBE OF CHIPPEWA
INDIANS, STEWART BRANNEN, BERNARD
BOUSCHOR, DANIEL T. GREEN, JAMES
JANNETTA, defendants: Clifford T, Flood, Kevin J.
Moody, Louis B. Reinwasser, Miller, Canfield, Paddock
& Stone, Lansing, MI.

For FIRST OF AMERICA BANK, MICHIGAN, N.A.,
MICHAEL C. MULDER, defendants: Jon H. Kingsepp,
Howard & Howard, PC, Kalamazoo, MI.

For FIRST OF AMERICA BANK, MICHIGAN, N.A.,
MICHAEL C. MULDER, defendants: John W. Allen,
Varnum, Riddering, Schmidt & [*2] Howlett,
Kalamazoo, MI.

For FIRST OF AMERICA BANK, MICHIGAN, N.A.,
MICHAEL C. MULDER, defendants: Jon H. Kingsepp,
Howard & Howard, PC, Bloomfield Hills, MI.
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For ANDERSON TACKMAN, P.C., PHILLIP WOLFE,
defendants: Michael J. Roberts, Michael W. Betz,
Roberts, Betz & Bloss, PC, Grand Rapids, MI.

JUDGES: HON. DAVID W. McKEAGUE, UNITED
STATES DISTRICT JUDGE.

OPINION BY: DAVID W. McKEAGUE

OPINION

MEMORANDUM OPINION

This action grows out of a failed partnership
relationship. The Court exercises jurisdiction only over
plaintiffs’ RICO claim. Now before the Court are
defendants motions for summary judgment and for
dismissal pursuant to Fed. R. Civ. P. 12fli., 56(b). The
Court has carefully considered the parties’ briefs and oral
arguments and, for the reasons set forth below,
defendants’ motions will be granted.

I. FACTUAL BACKGROUND

Plaintiffs are James Joseph Morrison Consultants,
Inc., (Morrison Consultants), and James Joseph Morrison
(Morrison). Defendants are the Sault Ste. Marie Tribe of
Chippewa Indians, (Tribe),Phoenix Accu-Drive Partners,
(Partnership), the Economic Development Committee of
the Sault Ste. Marie Tribe of Chippewa Indians, (Tribal
Committee), [*31 First of America Bank-Michigan,
N.A., (Bank), Anderson-Tackman, P.C., (Accounting
Firm), and Stewart Brannen, Michael C. Mulder, Bernard
Bouschor, Phillip Wolfe, Daniel T. Green, and James M.
Jannetta, individuals associated with either the Tribe, the
Bank, or the Accounting Firm. The Tribe, Tribal
Committee, and individual defendants Brannen,
Bouschor, Green, and Jannetta will be referred to
collectively as the “Tribal defendants.” The Bank and
individual defendant Mulder will be referred to
collectively as the “Bank defendants.”

Plaintiffs entered into a partnership agreement with
the Tribe. Subsequently, the partnership failed and
disputes over valuation ensued. Plaintiffs allege
defendants engaged in a conspiracy to remove Morrison
Consultants as manager of the partnership. Plaintiffs
further allege that defendants constituted an
association-in-fact enterprise which was used to carry out
a scheme to defraud plaintiffs by utilizing the mails and

wires, actionable under the Racketeering Influenced and
Corrupt Organizations Act. 18 U.S.C. 1964(c,.
Plaintiffs allege defendants’ actions fbrced them to
withdraw from the partnership and that defendants then
[*41 interfered with the valuation process, injuring
plaintiffs.

II. TRIBAL DEFENDANTS’ MOTION FOR
SUMMARY DISPOSITION

The Tribal defendants have moved for dismissal of
the RICO claim against them on the basis of sovereign
immunity. The motion is brought under Fed. R. Civ. P.
12(b) and 56(b). Since matters outside the pleadings have
been presented to and have not been excluded by the
Court, the motion is treated as one for summary judgment
and disposed of as provided in Rule 56. See Fed. R. Civ.
P. J2(’c),

Motions for summary judgment require the Court to
look beyond the pleadings and evaluate the facts to
determine whether there is a genuine issue of material
fact that warrants a trial. See generally Barnhari v.
Pickrel, Schaeffer & Ebeling Co., 12 F. 3d 1382, 1388-89
(6th Cir. 1993). The Court must determine “whether the
evidence presents sufficient disagreement to require
submission to a jury or whether it is so one-sided that one
party must prevail as a matter of law.” Anderson v.
Liberty. Lobby, Inc., 477 U.S. 242, 251-52, 91 L. Ed. 2d
202, 106 S. Ct. 2505 (1986). The Court must consider all
pleadings, depositions, affidavits, and admissions on [*5]

file, and draw all justifiable inferences in favor of the
party opposing the motion. See Matsushita Elec. md. Co.
v. Zenith Radio Corp., 475 US. 574, 587, 89 L. Ed. 2d
538, 106S. Ci. 1348 (1986).

The Tribal defendants base their motion on a claim
of sovereign immunity. The Supreme Court has
repeatedly recognized and upheld sovereign immunity for
Indian tribes. See Kiowa Tribe of OkIa. v. Manufacturing
Techs., Inc., 140 L. Ed. 2d 981, 118 S. Ct. 1700 (1998);
Santa Clara Pueblo v. Martinez, 436 US. 49, 56 L. Ed.
2d 106, 98 S. Ct. 1670 (1978). Such immunity extends to
tribal agencies and economic enterprises, see Weeks
Constr., Inc. v. Oglala Sioux Hous. Auth., 797 F.2d 668,
670-71 (9th Cir. 1986), and to tribal officials performing
acts within the scope of their authority, see Wisconsin v.
Baker 698 F.2d 1323 (7th Cir. 1983), cert. denied, 463
US. 1207, 77 L. Ed. 2d 1388, 103 S. Ci. 3537 (1983).

The Tribal defendants have presented documentation

A7

Case: 12-2436     Document: 37     Page: 32      11/29/2012      782056      43



Page 3
1998 U.S. Dist. LEXIS 13653, *5

demonstrating that the Sault Ste. Marie Tribe of
Chippewa Indians is a federally recognized tribe. As a
federally recognized tribe, [*61 an official tribal
enterprise, and individuals acting within the scope of
their tribal authority, the Tribal defendants undisputably
generally enjoy the protections of sovereign immunity.
Tribal sovereign immunity is not absolute, however, and
may be waived by Congress or by an express,
unequivocal waiver by the tribe itself. See Martinez, 436
U.S. at 58. The Tribal defendants argue such waivers
have not been made here. In particular, they point to
provisions of the Tribal Code requiring express
resolutions of waiver and contend no such resolutions
were passed by the Tribal governing body.

In response, plaintiffs point to clauses in various
documents relating to the instant partnership, essentially
choice of law clauses, and argue these clauses constitute
unequivocal waivers. However, a review of these clauses
reveals no express waiver. Neither can any of the clauses
reasonably be deemed to imply waiver of sovereign
immunity, when viewed separately or collectively.

Plaintiffs cite several cases wherein waiver was
found to have been implied. However, none of the cases
is on point, as none involves a choice of law clause like
those asserted here. The cited cases involve [*7]

arbitration clauses, choice of forum clauses, or some
action on the part of the tribe submitting to a courts
resolution of a conflict. A choice of law clause is merely
an agreement that a certain body of substantive law will
apply to disputes which arise. A choice of law clause is
not an agreement to submit to a particular forum, to the
jurisdiction of any particular court, or to any particular
means of dispute resolution. Thus, the Court finds that
neither the Tribe nor the Tribal Committee has waived its
sovereign immunity.

Plaintiffs admit that this immunity extends to
individual tribal members and officials when they act
within the scope of their authority, but point out
exceptions to the general rule. One of these exceptions is
that tribal officials are without power to enforce laws the
tribe has no authority to enact. See Tenneco Oil Co. v.
Sac & Fox Tribe ofIndians, 725 F. 2d 572, 574 (10th Cir.
1984). Beyond pointing out the exception, however,
plaintiffs fail to identif’ laws the Tribe enacted which it
had no authority to enact and which were then enforced
or applied by the defendant tribal officials. Alleged
breaches of fiduciary duties do not amount to [*8]

enactments of laws subsequently enforced that are
outside tribal authority to enact in the first instance.

Plaintiffs also assert that tribal members engaged in
acts off the reservation are subject to generally applicable
laws of the state. See RI Williams Co. v. Fort Belknap
Ilous. Auth., 719 F.2d 979, 984 (9th Cir. 1983), cert.
denied, 472 U.S. 1016, 87 L. Ed. 2d 612, 105 S. Ct. 3476
(1985). Remarkably, plaintiffs have not expressly alleged
or even argued that any of the defendants’ conduct
relevant to the RICO claim took place off-reservation.
Instead, plaintiffs merely reiterate their allegation that the
individual Tribal defendants have acted outside the scope
of their authority without adducing substantiating
evidence. This is insufficient to sustain their burden and
avoid summary judgment.

Plaintiffs also assert that individual defendants acting
in violation of federal law are not immune from suit.
However, it is only claims for prospective relief against
tribal officials allegedly acting in violation of a federal
law that are not barred by tribal sovereign immunity.
Arizona Pub. Servs. Co. v. Aspaas, 77 F.3d 1128,
1133-34 (9th Cir. 1995). [*9] Here, plaintiffs have not
sought prospective relief.

Finally, plaintiffs argue sovereign immunity cannot
apply to any of the individuals other than defendant
Bouschor because they are not members of the Tribe. It is
not disputed that defendants Brannen, Green, and
Jannetta are not Tribal members. Yet, plaintiffs cite no
authority for the proposition that non-Indian or
non-member officials and representatives of a sovereign
tribe lack immunity for official acts within the scope of
their authority. Indeed, the case law undermines
plaintiffs’ argument, applying the tribal sovereign
immunity doctrine to “officials”, without distinguishing
“aboriginal members” or limiting the definition of
“officials” to include only “aboriginal members” of a
tribe. See, e.g., Baker, 698 F,2d at 1332; Cameron v. Bay
Mills Indian community, 843 F. Supp. 334, 336 (WD.
Mich. 1994).

Furthermore, the immunity stems from the status of
Indian tribes as sovereigns or quasi-sovereigns. See
Kiowa Tribe of Oklahoma, 118 S. Ct. at 1704. Thus, the
immunity does not stem merely from the fact that tribes
are descended from aboriginal peoples, but from the
recognition [* 10] of the sovereignty of those ancestors,
The ability of a sovereign tribe to establish the eligibility
requirements of its officials and representatives is critical
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to a tribe’s self-governance. It is comparable to the
important role in self-governance played by a tribe’s
ability to determine tribal membership. See Martinez, 436

U. S. at 55-60. There is no authority or justification for
abrogating the immunity of tribal officials or
representatives acting within their official capacities
merely because the Tribe chose non-Indians or
non-members as officials. Thus, the Court finds the
individual Tribal defendants, Brannen, Bouschor, Green,
and Jannetta, are also protected by tribal sovereign

immunity.

There is no genuine issue of material fact. The Tribal
defendants have properly invoked and are entitled to

sovereign immunity. Plaintiffs’ RICO claim against them
in this Court is therefore barred, The Tribal defendants’
motion for summary judgment will therefore be granted
in its entirety.

III. BANK DEFENDANTS’ MOTION FOR SUMMARY
JUDGMENT

The Bank defendants have also moved for summary
judgment on plaintiffs’ RICO claim against them.
Plaintiffs allege the Bank defendants [*1 lj participated
in a conspiracy to remove Morrison Consultants as
manager of the partnership and that defendants constitute
an association-in-fact enterprise used to carry out a
scheme to defraud by utilizing the mails and wires.
Focusing solely on the pleadings, the Bank defendants
contend plaintiffs have not sufficiently pleaded the
elements of a RICO claim and contend the pleadings fail
to comply with the particularity requirement of Fed. R.
Civ. P. 9(b). The Court treats the Bank defendants’
motion as a motion to dismiss pursuant to Fed. R. Civ. P.
l2(b,1(6, for failure to state a claim upon which relief can
be granted.

“A complaint should not be dismissed for failure to
state a claim unless it appears beyond doubt that the
plaintiff can prove no set of facts in support of his claim
which would entitle him to. relief.” Conley v. Gibson, 355
US.41, 45, 2 L. Ed. 2d 80, 78 S. Ct. 99 (1957); Li/lard v.
Shelby County Bd. of Educ., 76 F.3d 716, 724 (6th Cir.
/996). The Court is to “construe the complaint liberally
in the plaintiffs favor and accept as true all factual
allegations and permissible inferences therein.” Li/lard,
76 F.3d at 724. [*121

Rule 9(b) requires that circumstances of fraud be
pleaded with particularity, although intent, knowledge,

and other conditions of mind may be pleaded generally.
At a minimum, this means plaintiffs must allege the time,

place and contents of any representations upon which

they relied. See Bender v. Southland Corp., 749 F.2d
1205, 1216 (6th Cir. 1984). Further, RICO claims of mail
fraud require allegations of intent to deceive or a scheme

to defraud. Id.

The Bank defendants maintain there are insufficient
allegations to support a finding of an “enterprise.” an
“association in fact,” the requisite “predicate acts,” and

the requisite “pattern of racketeering” under RICO, and

that the alleged fraud has not been pleaded with

particularity. The Bank defendants insist plaintiffs’

pleadings are conclusory and fail to identify any illegal

conduct. They insist the Bank engaged in no actionable
wrongdoing, but merely exercised its rights of collection
under promissory notes and a guaranty.

Construing the complaint in the light most favorable
to plaintiffs, and giving due consideration to the
additional information contained in plaintiffs’ RICO case

statement, the [*131 Court is unable to discern illegal

conduct by the Bank defendants. Plaintiffs fail to explain
how the Bank’s exercise of express rights under the
guaranty, a guaranty plaintiffs signed and the validity of
which they do not now question, can be deemed to

amount to wrongdoing by the Bank. Plaintiffs have not
alleged knowledge, on the part of the Bank defendants, of
defendant Brannen’s alleged stated purpose of removing
Morrison Consultants as manager of the partnership in
order to achieve total control. Nor have plaintiffs alleged
that the Bank defendants themselves had an intent to
deceive or a scheme to defraud. Even assuming actions of
the Bank defendants furthered an alleged deceptive
scheme undertaken by other defendants, allegation that
the Bank defendants had the requisite intention to deceive
is still lacking.

Moreover, fraud is not pleaded with the requisite
particularity. For example, while plaintiffs have pleaded
particular dates, times, places and means of certain
communications, they have failed to specify the nature of
any alleged false statement or misrepresentation.
Plaintiffs have also failed to allege that the Bank
defendants issued any communications with intent [*141

to deceive, and have failed to allege they justifiable relied
upon these alleged fraudulent communications to their
injury.

Accordingly, the Court concludes plaintiffs have not
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satisfied their pleading burden. Plaintiffs have not stated
with sufficient particularity a valid claim upon which
relief can be granted. The Bank defendants’ motion will
therefore be granted.

IV. DEFENDANTS ANDERSON-TACKMAN, P.L.C.
AND PHILLIP WOLFE

Defendants Anderson-Tackman, P.L.C., the
Accounting Finn, and its employee Phillip Wolfe have
also been named in the count IV civil RICO claim.
Although they have not joined in the Bank defendants’
motion for summary judgment, the foregoing analysis of
the claim’s shortcomings applies with equal force to the
allegations against them. The RICO claim against
Anderson-Tackman, P.L.C. and Phillip Wolfe will
therefore also be dismissed, on the Court’s own motion,
for failure to state a valid claim.

V. TRIBAL DEFENDANTS’ MOTION FOR RULE 11
SANCTIONS

The Court has given due consideration to Tribal
Defendants’ motion for sanctions pursuant to Fed. R. Civ.
P. 11. The test for imposing sanctions under Rule 11 is
“whether the individual’s conduct was reasonable under
[* 1 5j the circumstances.” Union Planters Bank v. L & J
Dcv. Co., 115 F.3d 378, 384 (6th Cir. 1997). The
imposition of sanctions for violations of Rule 11, after the
1993 amendment to the rule, is discretionary. See Ridder
v. City of Springfield, 109 F.3d 288, 293-94 (6th Cir.
1997), cert. denied, 139 L. Ed. 2d 634, 118 S. Ct. 687
(1998). While the Court has expressed concern about the
nature of plaintiffs’ arguments at the hearing on the above
motions, in the Court’s opinion, Rule 11 has not been
transgressed and the Court, in the exercise of its
discretion, declines to impose sanctions. Thus, Tribal
defendants’ motion for Rule 11 sanctions will be denied.

An order of dismissal consistent with this opinion
shall issue forthwith.

Dated: August 6, 1998

I-ION. DAVID W. McKEAGUE

UNITED STATES DISTRICT JUDGE

ORDER OF DISMISSAL

In accordance with the Court’s memorandum opinion
of even date,

IT IS HEREBY ORDERED that the motion of the
“Tribal defendants” (Sault Ste. Marie Tribe of Chippewa
Indians, the Economic Development Committee of the
Sault Ste. Marie Tribe of Chippewa Indians, Stewart
Brannen, Bernard Bouscher, Daniel [*16] T. Green, and
James M. Jannetta) for summary judgment (docket # 17)
is GRANTED, and plaintiffs’ count IV civil RICO claim
against them is DISMISSED as barred by sovereign
immunity; and

IT IS FURTHER ORDERED that the motion of
defendants First of America Bank-Michigan, N.A. and
Michael C. Mulder for summary judgment (docket # 39)
is GRANTED, and plaintiffs’ count IV civil RICO claim
against them is DISMISSED for failure to state a claim
upon which relief can be granted.

IT IS FURTHER ORDERED that the count IV
civil RICO claim against defendants Anderson-Tackman,
P.L.C. and Phillip Wolfe is DISMISSED, on the Court’s
own motion, for failure to state a claim upon which relief
can be granted.

IT IS FURTHER ORDERED that the Tribal
defendants’ motion for Rule ii sanctions (docket # 44) is
DENIED.

Dated: August 6 1998

HON. DAVID W. McKEAGUE

UNITED STATES DISTRICT JUDGE
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Appeal from a judgment of the United States District
Court for the District of Vermont (Murtha, J.).
Kozaczek v. New York Higher Educ. Servs. Corp., 2011
US. Dist. LEXIS 94466 (D. Vi., Aug. 23, 2011)
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Kevin Kozaczek, Pro se, Brattleboro, VT.

FOR DEFENDANT-APPELLEE: Owen Demuth,
Assistant Solicitor General, for Eric T. Schneiderman,
Attorney General of the State of New York, Albany, NY.

JUDGES: PRESENT: JOHN M. WALKER, JR.,
RICHARD C. WESLEY, PETER W. HALL, Circuit
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OPINION

SUMMARY ORDER

UPON DUE CONSIDERATION, IT IS HEREBY
ORDERED, ADJUDGED, AND DECREED that the
judgment is AFFIRMED.

Appellant Leslie Kevin Kozaczek, proceeding pro
se, appeals from the district court’s dismissal pursuant to
Fed. R. Civ. P. 12(b)(1) of his complaint, which raised
claims of a violation of the Fair Debt Collection Practices
Act (“FDCPA”), 15 U.S.C. 1692-I 692p, and state law.
The panel has reviewed the briefs and the record in this
appeal and agrees unanimously that oral argument is
unnecessary because “the facts and legal arguments [have
been] adequately presented in the briefs and record, and
the decisional process would not be significantly aided by
oral argument.” Fed. R. App. P. 34(a)(2)(C). We assume
the parties’ familiarity with the underlying facts, the
procedural history of [*2] the case, and the issues on
appeal.

The Eleventh Amendment provides: “The Judicial
power of the United States shall not be construed to
extend to any suit in law or equity, commenced or
prosecuted against one of the United States by Citizens of
another State, or by Citizens or Subjects of any Foreign
State.” US, CONST. amend. XI. This immunity also
protects a state and state agencies, which are, effectively,
arms of the state, from suits brought by the state’s own
citizens. See Regents of Univ. of Cal. v. Doe, 519 U.S.
425, 429, 117 5. Ct. 900, 137 L. Ed. 2d 55 (1997).
Congress can abrogate a state’s immunity by: (1)
unequivocally expressing its intent to do so, and (2)
acting pursuant to a valid exercise of power. Seminole
Tribe ofFla. v. Florida, 517 US. 44, 55, 116 S. Ct. 1114,
134 L. Ed. 2d 252 (1996). Additionally, a state may
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waive its sovereign immunity and agree to be sued in
federal court if the waiver is “an unequivocal indication
that the State intends to consent to federal jurisdiction
that otherwise would be barred by the Eleventh
Amendment.” Atascadero State ilosp. v. Scan/on, 473

U.S. 234, 238 ni, 105 S. Ct. 3142, 87 L. Ed. 2d 171

(1985), superseded by statute, Rehabilitation Act
Amendments of 1986, 1003 Pub.L. No. 99-506,, as

recognized in Lane v. Pena, 518 U.S. 187, 19 7-98. 1/6 S.
Ct. 2092, 135 L. Ed. 2d486 (1996). [*3]

We conclude that Kozaczek’s appeal is without merit
substantially on the basis articulated by the district court
in its well-reasoned order.

Insofar as Kozaczek argues that Appellee New York
Higher Education Services Corporation (“HESC”) is not
a state agency or that the Eleventh Amendment does not
apply to it, his argument is without merit; this Court has
held that the Eleventh Amendment can bar a suit against
HESC. See Oliver Sch., Inc. v. Foley, 93Q F. 2d 248, 252
(2d Cir. 1991). Kozaczek’s arguments that HESC waived

Eleventh Amendment immunity are equally ineffectual.
Although a state or state agency waives immunity from
suit by removing to federal court, see Lapides v. Bc!. of

Regents of Univ. Svs. of Ga., 535 US. 613, 619-20, 122

S. Ct. 1640, 152 L. Ed, 2d 806 ‘2002), HESC had not
been properly served at the time Defendant GC Services
removed this case and therefore did not consent to
removal. Likewise, HESC did not waive immunity by
filing motions to dismiss. See Atascadero, 473 U.S. at
238 n.j. We decline to consider arguments that Kozaczek
raised for the first time on appeal. See Virgilio v. City of
N.Y., 407F,3d 105, 116 (2dCir. 2005).

We have considered all of Kozaczek’s remaining
arguments and find [*4] them to be without merit.
Kozaczek’s motion to deny HESC oral argument is now
moot and the motion to reverse and remand is DENIED.

For the foregoing reasons, the judgment of the
district court is hereby AFFIRMED.
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OPINION BY: ZOBEL

OPINION

MEMORANDUM OF DECISION

The plaintiff, John E. Leigh, brings suit against the
Blackfeet Tribe of the Blackfeet Indian Reservation
(Tribe) alleging breach of contract (Counts I and II),
misrepresentation (Count III), violation of section lOb of
the Securities and Exchange Act of 1934, 15 USC. §
78j(b) (1988) (Count IV), and violation of the RICO
statute, 18 USC. §‘ 1962(b) (1988) (Count V). The Tribe
has moved to dismiss the complaint based on its
sovereign immunity, Fed. R. Civ. P. 12(b (1), and to
dismiss Count V for failure to state a claim. Fed. R. Civ.
P. 12(b) (6).

For the purposes of this motion, I take the facts as
alleged by the plaintiff to be true. In 1987, Mr. Leigh sold

his stock in Advertising Corporation of America, of
which he was sole owner, to the Tribe. The purchase
price was $ 645,124 of which $445,124 was to be paid in
cash and $ 200,000 was in the form of an unsecured note
to be deposited in an interest-bearing escrow account.
The note was to be released to the [*2] plaintiff on April
30, 1988, provided that all terms of the agreement had
been satisfied. The agreement also provided for payment
of certain business and medical expenses to Mr. Leigh as
well as bonuses pegged to future earnings.

The plaintiff claims that the Tribe breached the
contract by 1) not paying him the amount of the
unsecured note and 2) refusing to conduct an audit as
required by the contract. Mr. Leigh’s claims of
misrepresentation, violation of § lob, and violation of
RICO are founded on the fact that the Tribe -- contrary to
its assurances -- never placed $ 200,000 in an
interest-bearing escrow account.

Tribal Sovereign Immunity

It has long been recognized that Indian tribes possess
the common-law immunity from suit traditionally
enjoyed by sovereign powers. E.g., Santa Clara Pueblo v.
Martinez, 436 US. 49, 58 (1978) (hereinafter Santa
Clara). The immunity, however, is not absolute and may
be waived either by Congress, e.g., Id., or by the tribe,
Turner v. United States, 248 US. 354, 358 (1919); Ramey
Constr, Co. v. Apache Tribe of Mescalero Reservation,
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673 F.2d 315, 320 (10th Cir. 1982); United States v.
Oregon, 657 F.2d 1009, [*3] 1013 (9th Cir. 1981). Both

a Congressional waiver and a waiver by the tribe must be
‘unequivocally expressed” and cannot be implied. Santa

Clara, 436 U.S. a, 58 (Congressional waiver); e.g.,
Bottomly v. Passamaquoddy Tribe, 599 F.2d 1061, 1066

(Is! Cir. 1979) (applying Santa Clara standard to tribal
waiver). Plaintiff Leigh argues that tribal immunity in
this ease has been waived both by Congressional act and

by the Tribe.

I. ‘ongressional Waiver

Leigh argues that the Tribe’s immunity from suit has
been waived by the Securities and Exchange Act of 1934

and by the RICO statute. As to the 1934 Act, plaintiff

points to section 78c which defines a “person” for
purposes of the Act as a “natural person, company,
government, or political subdivision, agency or
instrumentality of a government.” 15 U.S.C. 78c(a)(9)
(1988). Although this language may place the Tribe
within the scope of the Act, it is not an express
unequivocal waiver of immunity as required by Santa
Clara, As to the RICO statute, plaintiff points to nothing
in the Act to support his argument that the statute is a
Congressional waiver of the Tribe’s immunity.

2. Tribal Waiver

v1r. Leigh relies on [*4] several portions of the
purchase agreement as indication of the Tribe’s express
waiver of sovereign immunity. Leigh’s reliance on
paragraphs 7, 9, and 10 of the agreement is misplaced
since none of those provisions contains an unequivocal
express waiver of the Tribe’s immunity. I agree, however,
with the plaintiff’s argument that Paragraph 36(b) of the
agreement constitutes a waiver meeting the strict standard
of Santa Clara. Paragraph 36(b) provides:

If any controversy or claim arising out of this
Agreement cannot be settled by the TRIBE and LEIGH,
by mediation, in a reasonable time not to exceed sixty
(60) days; then both parties may pursue all available
legal remedies; provided, however, that the forum shall
be the United States Federal Court system and federal
law shall apply. (emphasis added)

This paragraph on its face provides that Mr. Leigh
can sue the Tribe on a claim arising out of the purchase
agreement. It is an unequivocal express waiver of the
Tribe’s immunity.

The Tribe argues that the tribal representatives who

signed the agreement were not authorized to waive the
Tribe’s immunity. I disagree. The Blackfeet Tribal
Business Council resolution authorizing [*5] purchase of

the Advertising Corporation of America stock provides:

2. The Blackfeet Tribal Business Council hereby
authorizes the Chairman, Secretary, and Chairman of the
Economic Development Committee to approve by
signature such further legal documents, including but not
limited to, a Stock Purchase Agreement, as may be
necessary to pursue and finalize the purchase of ACA
based on the terms and conditions set forth in the
aforementioned Letter of Intent and such other reasonable
terms and conditions as may be necessary.

Paragraph 36(b) of the Agreement is not an
unreasonable term outside the authority of the tribal
representatives to approve.

Furthermore, the Tribe has waived its immunity in
this case through the sue and be sued clause in the Tribe’s
corporate charter. l Indian tribes can be organized as both
section 16 and section 17 entities under the Indian
Reorganization Act. 25 U.S.C. 476, 477 (1988). The
Blackfeet Tribe has been organized as both, Section 17
allows the Secretary of the Interior to issue a charter of
incorporation to Indian tribes so that they may conduct
business through a corporate entity. If a tribe is acting in
its § 17 capacity, the sue and be [*6] sued clause in its
corporate charter is considered a waiver of immunity.
E.g., Kenai Oil & Gas, Inc. v. Department of Interior,
522 F. Supp. 521, 528 (D. Utah 1981) (and cases cited
therein), affci 671 F.2d 383 (10th Cir. 1982). In this
case, the Tribe was acting in its § 17 capacity. The
contract itself states that it is between plaintiff Leigh and
“The Blackfeet Tribe of the Blackfeet Indian Reservation,
a federally chartered corporation.” The affidavit of
Donald Kittson, Managing Attorney of the Legal
Department of the Tribe, indicates that his office drafted
the language of the purchase agreement, in particular the
phrase “federally chartered corporation.” 2 There is no
reason not to hold the Tribe to the contract language it
drafted. See Parker Drilling, 451 F. Supp. at 1137.

I Section 5 provides:

The Tribe . . . shall have the [power] .

(i) To sue and be sued in courts of competent
jurisdiction within the United States.
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2 Courts have commonly used the phrase
“federal corporation” or “federally chartered
corporation” to indicate a tribe operating as a § 17
entity. See. e.g., Kenai Oil & Gas, Inc. v.
Department of Interior, 522 F. Supp. at 523;
Parker Drilling Co. v. Metlakatla Indian
(‘ommunity, 451 F. Siqp. 1127, 1137 (D. Alaska
1978).

[*7] For these reasons, I determine that the Tribe
has waived its immunity from claims arising out of the
purchase of Advertising Corporation of America stock.

Sufficiency ofRICO claim

The Tribe moves to dismiss Count V of the
complaint based on the plaintiffs failure to allege a
pattern of racketeering within the meaning of 18 U.S.C. ç
1961(5). A pattern of racketeering requires “at least two
acts of racketeering.’ 18 U.S.C. § 1961(5.) (1988). The
Supreme Court has interpreted § 196 1(5,1 to mean that,
while two acts are required, they may not be sufficient to
constitute a pattern. Seditna, S.P.R.L. v. Imrex Co.. 473

U.S. 479, 496 n.14 (1985). To be a pattern, the
“constituent elements must be sufficiently related to one
another and threaten to be more than an isolated

occurrence.” Roeder v. Alpha Indus., Inc.. 814 F.2d 22,
30(1st Cir. 1987).

Mr. Leigh’s RICO claim is based solely on his
allegation that the Tribe -- despite its assurances made by
letter and over the telephone -- never deposited $ 200,000
in an escrow account as required by the purchase
agreement. This single episode with its [*8] connected
acts of alleged mail and wire fraud is not a pattern of
racketeering within the meaning of RICO. Id. at 31 (“acts
can be so closely related in time that the ‘threat of a
continuing activity’ factor is absent . . . . This is especially
true when the acts involve mail and wire fraud.”
(citations omitted)). The plaintiff makes no suggestion
that the defendant has used similar means to defraud
others or that this episode is part of a larger unlawful
scheme. Count V, therefore, is dismissed for failure to
state a claim.

Conclusion

The defendant’s motion to dismiss is granted with
respect to Count V of the complaint. The motion is
otherwise denied.
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OPINION

MEMORANDUM

Plaintiffs Anita Suarez and her five children
(collectively ‘Suarez”) appeal the district courts
dismissal of their complaint for damages arising from the

death of Nemesio Gomez, Suarez’s husband and the
children’s father. We have jurisdiction under 28 U.S.C.
1291 (1988), and we affirm.

Suarez contends the Yakima Indian Nation should
not be immune from suit in this matter, because of its
extensive relations with non-tribal persons and entities.
The district court dismissed this argument due to Suarez’s
failure to plead any specific relationships with non-tribal
entities, which could constitute a waiver of the tribe’s
sovereign immunity.

“Dismissal for failure to state a claim is reviewed de
novo. Review is limited, however, to the contents of the
complaint.” Levine v. Diamanihuset, Inc., 950 F.2d 1478,
1482 (9th Cir. 1991). [*2] “On a motion to dismiss for
failure to state a claim, the court must presume all factual
allegations of the complaint to be true and draw all
reasonable inferences in favor of the nonmoving party.”
Usher v. City ofLos Angeles, 828 F.2d 556, 561 (9th Cir.
1987).

Like the district court, we can locate no place in
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Suarezs First Amended Complaint where Suarez alleged
as the basis of a waiver of tribal immunity (1) the
existence of a contract, or (2) other evidence of a
relationship between the Yakima Nation and a non-tribal
entity. Suarez does allege the existence of such evidence,
including the number of state highways running through
the reservation, and state hunting and fishing regulations,
in her briefs filed in this court. These allegations,
however, are not contained in her First Amended
Complaint and, therefore, fall outside our scope of review
on this question. We conclude the district court did not
err in dismissing Suarez’s First Amended Complaint on
account of Suarez’s failure sufficiently to plead the
existence of evidence showing the Yakima Nation has
waived its tribal sovereign immunity through extensive
relations with nontribal [*3] entities.

II

Suarez argues the exercise of tribal sovereign
immunity denies her due process and equal protection
rights under the Fih and Fourteenth Amendments. We
disagree.

The Yakima Nation “is a sovereign by reason of its
original status as a sovereign.” In re Greene, 980 F.2d
590, 592 (9th Cir. 1992), petition for cert. filed, 61
U.S,L.W. 3621 (U.S. Feb. 23, 1993) (No. 92-1398). “As
separate sovereigns pre-existing the Constitution, tribes
have historically been regarded as unconstrained by those
constitutional provisions framed specifically as
limitations on federal or state authority.” Santa Clara
Pueblo v. Martinez, 436 US. 49, 56 (1978). By their
express terms, the Ffflh and Fourteenth Amendments
place limitations only on state and federal authority, and
not on other sovereign governments such as the Yakima
Nation. Therefore, tribal sovereign immunity neither
extends, denies, nor diminishes Suarez’s rights under the
United States Constitution.

Ill

Suarez also makes two arguments for the first time
on appeal. First, Suarez contends the tribe is a “territory”
and is thus [*4] subject to jurisdiction in federal court in
actions for damages under 42 US.C. §‘ 1983 (1988).
Second, Suarez alleges the Indian Civil Rights Act of
1968, 25 USC. §‘ 1301 et seq. (1988), specifically
prohibits the discriminatory treatment given Gomez in
this case.

“Generally, a party must present his contention to the
district court to preserve it for appeal.” Vincent v. Trend
Western Tech. Corp., 828 F.2d 563, 570 (9th Cir. 1987).
Requiring a plaintiff first to present arguments to the
district court “obviates the strange result of allowing a
plaintiff to transform the court of appeals into a court of
first instance by forcing it to make the initial
determination as to whether the new theories would
survive a motion to dismiss.” Id.

In this case, Suarez’s two theories of jurisdiction
were neither presented to the district court in the
complaints, nor argued in Suarez’s Memorandum in
Opposition to Defendants’ Motions to Dismiss and for
Attorneys’ Fees. Furthermore, Suarez failed to make
motions pursuant to Fed, R. Civ, P. 59(e) or 60(b) to
reopen the district court’s judgment [*5] to allow
amendment of the complaint to include these two
theories. See Id. Therefore, we will not address these two
issues, which were not preserved properly for appeal.

Iv

In her reply brief, Suarez argues the district court
improperly denied her the opportunity to amend her
complaint for the second time. “Legal issues raised for
the first time in reply briefs are waived.” United States v.
Bentson, 947 F,2d 1353, 1356 (9th Cir. 1991), cert,
denied, 112 S. Ct. 2310 (1992). Therefore, we will not
address this issue.

V

Defendant Newquist appeals the district court’s
denial of his request for attorneys’ fees pursuant to 42
USC. 1988. The denial of a request for attorneys’ fees
pursuant to 42 US. C. §‘ 1988 is reviewed for abuse of
discretion. Oviatt v. Pearce, 954 F.2d 1470, 1481 (9th
Cir. 1992).

“This court has said that fees may be awarded
against an unsuccessful plaintiff under section 1988 only
if the action is ‘meritless, in the sense it is groundless or
without foundation.” Elks Nat’l Found. v. Weber, 942
F.2d 1480, 1485 (9th Cir. 1991) [*6] (quoting Mitchell
v. Los Angeles Comm. College Dist., 861 F.2d 198, 202
(9th Cir. 1988), cert. denied, 490 US. 1081 (1989)), cert.
denied 112 S. Ct. 2995 (1992). Here, the district court
denied the defendants’ request for attorneys’ fees, noting
that it had made no finding with respect to the state law
claims except to dismiss them for lack of subject matter
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jurisdiction, and that, although Suarez failed to show the
necessary facts in this case, tribal sovereign immunity
from suit in federal court could be waived in some
situations. Having reviewed the district court’s reasons,
we conclude the district court did not abuse its discretion
in denying Newquist’s award of fees pursuant to 42
U.S.C. 1988.

VI

Defendants seek attorneys’ fees and costs for this
appeal pursuant to Fed. R. App. p. 38 and 39(a), and 28
U.S.c. ç1927.

Rule 38 provides: “If a court of appeals shall
determine that an appeal is frivolous, it may award just
damages and single or double costs to the appellee.” This
award may include attorneys’ [*7] fees. McConnell v.
Crichlow, 661 F.2d 116, 118 (9th Cir. 1981). “An appeal
is frivolous when the result is obvious or the appellants’
arguments are wholly without merit.’ Bell v. City of
Kellogg, 922 F. 2d 1418, 1425 (9/h Cir. 1991).

We conclude this appeal is not only wholly without
merit, but also one in which the result is obvious. In this
appeal, Suarez has pursued claims of a kind we have
described previously as “patently barred by the Supreme
Court discussion of the scope of tribal sovereignty.”
ilardin v. White Mountain Apache Tribe, 779 F.2d 476,

480 (9th Cir, 1985). Moreover, due to procedural errors
made by Suarez, we do not even address the majority of
the arguments Suarez makes in this appeal. Finally, we
note that Suarez failed to include a copy of the First
Amended Complaint in her Excerpt of Record as required
under 9th Cir. R. 30-1.2(c).

In conclusion, counsel for Suarez has filed an appeal
in the face of clear authority from the Supreme Court and
the law of this Circuit, has attempted to circumvent
certain procedural steps necessary to present issues to this
court, and [*8] has ignored this Circuit’s rules
concerning the required contents of the Excerpt of
Record. Therefore, counsel for Suarez is ordered to pay
damages in the form of attorneys’ fees and double costs to
defendants, Fed. R. App. 38 and 28 U.S.C. § 1927, and
further is ordered not to look to his client for
reimbursement for payment of these sanctions. Kalombo
v. Hughes Market, Inc., 886 F. 2d 258, 260 (9th Cir.
1989).

The appellees shall file with this court a statement of
fees and costs incurred on appeal within thirty days of the
date of this decision. Also, the clerk is directed to mail a
copy of this disposition to plaintiff Suarez at her home
address.

AFFIRMED.
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