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QUESTIONS PRESENTED

I. Does a bad faith investigation of all of a tenured 
professor’s writings and public speeches, undertaken 
by state university officials in retaliation for the ex
ercise of constitutionally protected speech and with 
the stated purpose of finding grounds for termination, 
violate a clearly established right and create a free
standing First Amendment cause of action?

II. Should absolute, quasi-judicial immunity com
pletely shield a state university and its board of re
gents’ termination decisions, even when a jury has 
determined that these officials fired a tenured profes
sor in retaliation for speech protected by the First 
Amendment and would not have fired him but for his 
exercise of free speech?



PARTIES TO THE PROCEEDING 
AND RULE 29.6 STATEMENT

The parties to the proceeding in the Supreme 
Court of the State of Colorado, whose judgment is 
sought to be reviewed, are:

Ward Churchill, plaintiff, appellant below, and 
petitioner here.

The University of Colorado at Boulder and the 
Regents of the University of Colorado, defendants, 
appellees below, and respondents here.

No corporations are involved in this proceeding.
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The Order of the Supreme Court of the State of 
Colorado was entered on September 10, 2012 and 
is reproduced in the Appendix (“App.”) pages 1-62. 
Churchill v. University of Colorado at Boulder, 285 
P.3d 986 (Colo. 2012). The Order of the Supreme 
Court of Colorado granting certiorari was entered 
on May 31, 2011, and is reproduced at App. 63-64. 
Churchill v. University of Colorado at Boulder, 2011 
WL 2176390 (Colo. May 31, 2011). The opinion of the 
state court of appeals was announced on November 
24, 2010, and is reproduced at App. 65-118. Churchill 
v. University of Colorado at Boulder, (not reported)
2010 WL 5099682 (Colo.App. Nov. 24, 2010). The trial 
court’s order vacating the jury verdict was entered on 
July 7, 2009, and is reproduced at App. 119-69. 
Churchill v. University of Colorado, 2009 WL 2704509 
(Trial Order) (Colo.Dist.Ct. July 7, 2009). The jury 
verdict for petitioner was rendered April 2, 2009, and 
is reproduced at App. 170-72.

---------------------*---------------------

JURISDICTION
This Court’s jurisdiction is invoked pursuant to 

28 U.S.C. § 1257(a). As required by Supreme Court 
Rule 13, this Petition is filed within ninety days of 
the issuance of the Supreme Court of Colorado’s 
opinion filed on September 10, 2012. (App. 1.)

OPINIONS BELOW
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CONSTITUTIONAL AND 
STATUTORY PROVISIONS AT ISSUE

Petitioner brought the underlying action under 
42 U.S.C. § 1983, which reads in relevant part:

“Every person who, under color of any stat
ute, ordinance, regulation, custom, or usage, 
of any State . . . subjects, or causes to be sub
jected, any citizen of the United States or 
other person within the jurisdiction thereof 
to the deprivation of any rights, privileges, or 
immunities secured by the Constitution and 
laws, shall be liable to the party injured in 
an action at law, suit in equity, or other 
proper proceeding for redress, except that in 
any action brought against a judicial officer 
for an act or omission taken in such officer’s 
judicial capacity, injunctive relief shall not be 
granted unless a declaratory decree was vio
lated or declaratory relief was unavaila
ble___ ”

Petitioner’s claims are based on the Free Speech 
clause of the First Amendment to the United States 
Constitution, which reads in relevant part:

“Congress shall make no law . . . abridging 
the freedom of speech. . . .”

Respondents operate under the authority of the 
constitution and statutes of the state of Colorado. The 
Colorado Constitution, art. VIII, sec. 5(2) reads in rel
evant part:

“The governing boards of the state institu
tions of higher education, whether established
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by this constitution or by law, shall have the 
general supervision of their respective in
stitutions. . . . unless otherwise provided by 
law.”

Colorado Constitution, art. IX, sec. 12 reads in 
relevant part:

“There shall be nine regents of the university 
of Colorado who shall be elected in the man
ner prescribed by law for terms of six years 
each. . . . ”
Colorado Revised Statutes, § 23-20-102(1) (2012), 

reads in relevant part:
“The university [of Colorado] shall be gov
erned by a board of nine regents, who shall 
be elected for terms of six years each. . . .”

Colorado Revised Statutes, § 23-20-112(1) (2012), 
reads in relevant part:

“The board of regents shall enact laws for the 
government of the university; appoint the 
requisite number of professors, tutors, and 
all other officers. . . .  It shall remove any of
ficer connected with the university when in 
its judgment the good of the institution re
quires it.”

STATEMENT OF THE CASE
Petitioner Ward Churchill was employed by the 

University of Colorado at Boulder (the “University”)



4

for nearly thirty years. He was a prolific author and 
popular professor who received numerous awards 
for his teaching, scholarship, and service. (TT 381:1- 
385:20, 2503:4-2505:2.)* On September 12, 2001 his re
flections on the attacks of September 11 were posted 
on an obscure website. Subsequently, that essay was 
expanded into a book that won a prestigious human 
rights award. (App. 5-6; TT 586:9-14, 657:4-9.)

By January 2005 Ward Churchill was a tenured 
full professor of American Indian Studies and chair of 
his department. That month his online essay concern
ing the September 11 attacks became the focus of a 
media firestorm and the University’s Regents came 
under intense pressure to fire Professor Churchill for 
this controversial but constitutionally protected 
essay. (App. 5-6; TT 440:14-18, 451:20-452:3.)

Responding to this pressure, the Regents autho
rized a highly publicized ad hoc investigation into all 
of Professor Churchill’s published writings, speeches, 
and other works. (App. 6-7, 67-68.) When this ad hoc 
speech investigation failed to produce grounds for 
termination, the acting chancellor personally lodged 
allegations of research misconduct against Professor 
Churchill, thereby initiating formal disciplinary pro
ceedings. (App. 7.) In July 2007, the Regents fired 
Professor Churchill, purportedly on the basis of re
search misconduct. (App. 12.)

1 «rpp» refers to the trial transcript from the jury trial held 
in district court; page and line references follow.
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Professor Churchill brought this lawsuit in state 
court, under 42 U.S.C. § 1983, against the University 
and its Regents. He alleged that (1) the University 
and its Regents had violated his right to freedom of 
speech by investigating all of his public speech and 
writings in order to find grounds to fire him in retali
ation for speech protected by the First Amendment, 
and (2) the Regents had fired him not for research 
misconduct but in retaliation for his politically con
troversial but constitutionally protected speech. (App. 
13.)

The trial court issued a directed verdict against 
Professor Churchill on his first claim, ruling that 
such an investigation could not constitute an adverse 
employment action. (App. 16.) After a month-long 
trial on the second claim, the jury agreed with Profes
sor Churchill that the Regents had fired him in 
retaliation for exercising his right to free speech and 
would not have fired him absent such speech. (App. 
170-71, 16.) Subsequently, the trial court granted the 
University’s motion to vacate the jury verdicts on the 
grounds that the Regents were shielded by absolute, 
quasi-judicial immunity. (App. 134-49.)

The Colorado Court of Appeals and the Supreme 
Court of Colorado upheld these conclusions. (App. 66- 
67, 4-5.) In addition, the Supreme Court of Colorado 
held that even had the ad hoc investigation been 
an adverse employment action, University officials 
would have been protected by qualified immunity be
cause they did not violate a clearly established consti
tutional right. (App. 5, 60.)
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If allowed to stand, this decision has significant 
implications for freedom of speech in public universi
ties throughout the United States. It allows state 
officials to retaliate against professors who express 
unpopular views — liberal or conservative, religious or 
secular -  with impunity. This retaliation may take 
the form of an intense investigation combing through 
“every word” a professor has written or spoken in a 
public forum, searching for grounds for termination. 
In the alternative, university officials may simply 
employ their internal disciplinary processes pre- 
textually, manipulating them to generate excuses to 
fire professors in retaliation for protected speech. In 
either case, the decision of the Supreme Court of 
Colorado provides no meaningful remedy for viola
tions of the First Amendment, and no means of de
terring future violations of constitutional rights by 
university officials.

The issues in this petition were fully presented to 
the state courts, including the Supreme Court of 
Colorado, and are therefore properly exhausted. No 
procedural bar prevents merits consideration of the 
issues by this Court.

A. Professor Ward Churchill is a prolific, highly-
acclaimed, and controversial scholar.
In January 2005, Ward Churchill was a full 

professor of American Indian Studies and Chair of 
the Ethnic Studies Department at the University 
of Colorado at Boulder. He had written, co-authored,
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or edited more than twenty books and 120 articles. 
After rigorous review of his scholarship, Professor 
Churchill had been granted tenure and promoted to 
full professor. He was often asked to teach extra 
courses and frequently invited to speak at universi
ties across the country. His detailed, scholarly anal
yses of controversial subjects such as the effect of 
genocidal policies on American Indians and the gov
ernment’s repression of political dissent led to human 
rights awards for several of Professor Churchill’s 
books. In addition, he was consistently recognized as 
one of the University’s best professors and received 
numerous awards for service to the University. (TT 
381:1-385:20, 2503:4-2505:2.)

On September 12, 2001, Professor Churchill pub
lished an online essay entitled “ ‘Some People Push 
Back’: On the Justice of Roosting Chickens.” The 
essay, which argued that the attacks of September 11 
could well have been a response to U.S. foreign policy, 
was expanded into a book that was named runner-up 
for the 2004 Gustavus Myers Award for Best Writing 
on Human Rights. (TT 2514:16-18, 586:9-14, 657:4-9.)

Professor Churchill’s essay generated little con
troversy until late January 2005, when a student’s 
protest of a scheduled appearance by Professor 
Churchill at a New York college triggered national 
attention. (App. 5-6, TT 2514:15-2516:4.) As a media- 
driven firestorm of criticism mounted, then Colorado 
Governor Bill Owens and the Colorado General As
sembly, among others, pressured the University to
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fire Professor Churchill based on the content of his 
essay. (TT 440:14-18, 451:20-452:3.)

B. Responding to political pressure, the Re
gents authorized an investigation into all of 
Professor Churchill’s voluminous publica
tions and speeches to find grounds for ter
mination.
University officials took retaliatory action against 

Professor Churchill in response to the intense politi
cal and media-driven public pressure concerning his 
essay on the attacks of September 11, 2001.

On January 28, 2005, Law School Dean David 
Getches responded to this pressure by urging act
ing Chancellor Philip DiStefano to remove Professor 
Churchill as Chair of Ethnic Studies. Dean Getches 
advised suspending Professor Churchill “with pay 
pending review by committee of his competence 
and fitness to continue as a faculty member at CU” 
and questioned his “competence and integrity as a 
scholar.” (TT 467:10-16, 470:3-19, 475:23-476:3.) Un
aware of these discussions, Professor Churchill volun
tarily stepped down as Chair of the Ethnic Studies 
Department.

Also reacting to the maelstrom of negative pub
licity, the Regents convened an “emergency” meeting 
on February 3, 2005, to discuss Professor Churchill’s 
future at the University. At this meeting and else
where the Regents clearly expressed their desire to 
fire Professor Churchill. (App. 6-7.) Regent Patricia
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Hayes told the faculty newspaper, “A majority of the 
board wanted some sort of discipline for Churchill” 
because of his essay about the September 11 attacks. 
(TT 3642:5-11.) Regent Michael Carrigan told the 
New York Times on February 2, “He can be fired, but 
not tomorrow.” (TT 3281:19-3284:6.) During the meet
ing, Regents Tom Lucero and Jerry Rutledge stated 
their desire to fire Professor Churchill for his com
ments about September 11, 2001, and Regent Patricia 
Hayes read from a letter from Governor Owens con
demning Professor Churchill. (TT 453:3-11, 454:2-8, 
3927:17-3929:10; RMT ll.)2

At the February 3 meeting, Chancellor DiStefano 
denounced Professor Churchill's essay and proposed 
to “launch and oversee a thorough examination of 
Professor Churchill’s writings, speeches, tape record
ings and other works.” He continued, “The purpose of 
this internal review is to determine whether Profes
sor Churchill may have overstepped his bounds as 
a faculty member, showing cause for dismissal. . . .” 
(RMT 5, App. 67-68.) The Regents unanimously ap
proved this proposal and authorized Chancellor 
DiStefano to form an ad hoc committee, with Dean 
Getches and Arts and Sciences Dean Todd Gleeson, to 
investigate Professor Churchill’s speech. (App. 68.)

This ad hoc committee investigated the entire 
corpus of Professor Churchill’s publications, including

2 “RMT” refers to the transcript of the Regents’ meeting 
held on February 3, 2005. Page numbers follow.
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works published long before he had become a faculty 
member and those previously reviewed in the Univer
sity’s hiring, tenure, and promotion processes. The 
investigation was initiated directly in response to 
what University officials acknowledged to be speech 
protected by the First Amendment and with the ex
plicit goal of finding a reason to fire Professor 
Churchill.

Professor Churchill was never formally notified 
nor consulted by the ad hoc committee, whose inves
tigation was conducted entirely outside the Univer
sity’s established committee structure and faculty 
disciplinary procedures. (TT 2524:7-11.) At the con
clusion of this investigation, the ad hoc committee 
acknowledged it had not found grounds to fire Profes
sor Churchill. (TT 466:6-9; App. 68.)

C. Unable to fire Professor Churchill directly 
for his speech, University officials brought 
and prosecuted claims of research miscon
duct.
On March 24, 2005, Chancellor DiStefano report

ed to the Regents and the press — although not to 
Professor Churchill -  that the First Amendment pro
tected all of Professor Churchill’s writings and public 
speeches, including his essay concerning the Septem
ber 11 attacks. Simultaneously and in furtherance 
of his previously declared purpose of finding grounds 
for termination, the Chancellor announced he was 
personally lodging a series of complaints against
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Professor Churchill for alleged research misconduct. 
(TT 466:6-9, 491:2-9; App. 7.)

Professor Churchill spent the next two years 
defending various aspects of his scholarship against 
Chancellor DiStefano’s accusations. (TT 2625:20-2626:3.) 
Numerous charges, some simply in the form of arti
cles published by Denver newspapers hostile to Pro
fessor Churchill, were presented by the Chancellor 
to an internal faculty body, the Standing Committee 
on Research Misconduct (SCRM). (App. 7-9.) These 
charges resulted from combing through the more 
than 4,000 pages of text and some 12,000 footnotes 
published by Professor Churchill.

The allegations were first investigated by a 
SCRM subcommittee composed primarily of Univer
sity of Colorado faculty members and chaired by a 
law professor who, well before her appointment as 
chair, had expressed extreme bias against Professor 
Churchill. This bias was not disclosed to Professor 
Churchill during the SCRM’s activities. (TT 477:9- 
478:8.) This subcommittee’s report and recommenda
tions were reviewed by the full Standing Committee 
on Research Misconduct. Another faculty body, the 
Privilege and Tenure (P&T) Committee, then held 
evidentiary hearings and reviewed the SCRM’s con
clusions.

The P&T Committee’s findings were sent to Uni
versity President Hank Brown who, in turn, made 
recommendation to the Regents. Neither the Chancel
lor who brought the research misconduct allegations,
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nor any of the faculty members, administrators, or 
Regents involved in the subsequent evaluation of 
Professor Churchill’s scholarship was an expert in 
American Indian Studies, Professor Churchill’s field 
of scholarship. With the exception of two members 
of the SCRM subcommittee, all the internal review 
bodies were composed of faculty members and admin
istrators directly subordinate to the Regents.

D. Disregarding the recommendations of their 
internal investigative and review commit
tees, the Regents fired Professor Churchill.
In a report subsequently condemned as inaccu

rate and biased by scholars and experts inside and 
outside the University,3 the SCRM subcommittee con
cluded that a handful of passages and footnotes ex
tracted from Professor Churchill’s voluminous body of 
work failed to meet their — unspecified — standards of 
scholarly integrity. Based on these findings, only one 
of the five subcommittee members recommended dis
missal. (App. 8-9.) Nonetheless, a majority of the full

3 The SCRM subcommittee’s report as well as the University’s 
process as a whole is thoroughly debunked in “Report on the 
Termination of Ward Churchill,” written by Don Eron, Suzanne 
Hudson, and Myron Hulen and issued by a standing committee 
of the Colorado Conference of the American Association of Uni
versity Professors (“AAUP”). It is reproduced in the AAUP Jour
nal of Academic Freedom, Volume Three, 2012, available at http -J! 
www.academicfreedomjoumal.org/VbluineThree/ConferenceReport.pdf 
(accessed December 5, 2012).

http://www.academicfreedomjoumal.org/VbluineThree/ConferenceReport.pdf
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SCRM overrode the investigative committee’s recom
mendation and recommended dismissal. (App. 9.)

Upon a full review, the P&T Committee dis
missed some of the SCRM’s findings and upheld 
others. A majority of the P&T Committee recom
mended sanctions less severe than termination. These 
recommendations were sent to the university presi
dent. (App. 10-12.)

President Brown, who did not participate in any 
of the evidentiary hearings, unilaterally reinstated 
charges dismissed by the P&T Committee, overrode 
its recommendations, and urged the Regents to fire 
Professor Churchill. (App. 12, TT 895:6-896:4.)

The Regents are elected officials with general 
supervisory authority over the University. See Colo. 
Const, arts. VIII, sec. 5(a) and IX, sec. 12; Colo. Rev. 
Stat. § 23-20-102(1) (2012). They enact rules, which 
they term “laws,” governing the University. Colo. Rev. 
Stat. § 23-20-112(1) (2012). Under these rules, the 
Regents are the sole body authorized to terminate 
tenured faculty and may do so only for cause. They 
receive recommendations from the University Presi
dent and may consider the results of faculty review 
processes, but are not bound by either. There is no
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provision for appealing their decisions. See University 
of Colorado Board of Regents Laws, art. 5.C.4

In this case, the Regents did not independently 
hear evidence concerning the allegations of research 
misconduct. (TT 4000:11-4001:25.) Professor Churchill, 
his attorney, and university counsel were permitted 
to make short presentations in a closed-door meeting 
on July 24, 2007, but could not present witnesses 
directly. At this meeting the Regents, most of who had 
called for Professor Churchill’s firing in early 2005, 
voted 8-to-l to terminate his employment. (App. 12.)

E. Professor Churchill sued the University and 
Regents in Denver District Court under 42 
U.S.C. § 1983 for violating his First Amend
ment rights.
Professor Churchill initiated this action against 

the University and its Regents under 42 U.S.C. 
§ 1983. Prior to trial, Professor Churchill dismissed 
his claims against the Regents in their individual 
capacities, and the University agreed to waive Elev
enth Amendment immunity. The suit proceeded 
against the University and its Regents in their offi
cial capacities. (App. 13-14.)

4 These “laws” are available on the University’s website, httpsV/ 
www.cu.edu/regents/Laws/article-05.html (accessed December 3, 
2012).

http://www.cu.edu/regents/Laws/article-05.html
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At trial, Professor Churchill presented two claims 
for equitable and other relief. These were (1) that the 
University violated his First Amendment rights by 
launching an ad hoc investigation into the content of 
all of his public speech and writings (the free speech 
investigation claim), and (2) that the University fired 
him not because of alleged research misconduct, but 
in retaliation for his protected speech in violation 
of the First Amendment (the pretextual dismissal 
claim). (App. 13.)

1. The trial court granted the University a 
directed verdict on Professor Churchill’s 
free speech investigation claim, holding 
that the investigation could not have 
been an adverse employment action.

At the conclusion of evidence, the trial court 
granted a directed verdict on Professor Churchill’s 
free speech investigation claim, refusing to allow the 
jury to decide it on the grounds that Professor 
Churchill had not lost his job or pay as a result of the 
investigation. (App. 16.) Despite evidence of a chilling 
effect introduced by Professor Churchill, the trial 
court also concluded that other employees had not 
been deterred by the investigation. (TT 2632:14-20, 
2875:9-2876:5, 2878:1-22; App. 16.)
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2. The jury decided that the Regents fired 
Professor Churchill in retaliation for 
his constitutionally protected speech and 
would not have fired him absent that 
speech.

The court instructed the jury on the pretextual 
dismissal claim involving the research misconduct 
allegations and submitted special interrogatories. 
The jury’s unanimous verdict in favor of Professor 
Churchill stated that (a) Professor Churchill’s “pro
tected speech [was] a substantial or motivating fac
tor in the decision to discharge” him from his tenured 
position at the University; (b) “the termination 
harm[ed] Plaintiff Churchill”; and (c) the University 
had not “shown by a preponderance of evidence that 
[Professor Churchill] would have been dismissed for 
other reasons” absent his protected speech activity. 
(App. 170-71.) Professor Churchill had testified that 
he was concerned with reinstatement rather than 
money damages, and the jury made a nominal award 
of past damages. (TT 2626:4-11, App. 16-18.)

3. The trial judge vacated the jury verdicts 
on the grounds that the Regents were en
titled to absolute, quasi-judicial immunity.

The University filed for post-trial relief, claiming 
quasi-judicial immunity. Its officials also contested 
Professor Churchill’s right to reinstatement despite 
the jury’s verdict that Professor Churchill’s termina
tion violated the First Amendment. The trial judge 
vacated the jury verdicts on grounds of quasi-judicial
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immunity, and entered judgment in favor of the Uni
versity. Despite having dismissed the case, the trial 
court entered an order containing numerous pages of 
dicta disapproving of the jury’s verdict and stating 
that Professor Churchill should neither be reinstated 
nor receive front pay. (App. 149-69, 18-19.)

F. The Colorado Court of Appeals upheld the
District Court’s orders and the Supreme
Court of Colorado affirmed.
Professor Churchill appealed, seeking primarily 

(1) reversal of the directed verdict dismissing the 
free speech investigation claim and (2) reversal of 
the order vacating the jury verdicts on grounds of 
quasi-judicial immunity. He requested that the court 
reinstate the jury’s verdicts and remand with instruc
tions to either reinstate Professor Churchill as a 
tenured professor or award him front pay. (App. 19- 
20.) The court of appeals affirmed the trial court’s 
decision and declined to reinstate the jury’s verdicts. 
(App. 20-21, 118.)

The Supreme Court of Colorado granted certio
rari review and, on September 10, 2012, affirmed the 
lower court’s rulings. (App. 63-64, 1, 4-5.) It held that 
the free speech investigation was not an adverse 
employment action and that, even had it been, Uni
versity officials enjoyed qualified immunity because 
their investigation had not violated a clearly estab
lished constitutional right. (App. 54-61.) The Su
preme Court of Colorado also concluded that the
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procedures used to fire Professor Churchill were com
parable to a judicial proceeding, thereby affording ab
solute, quasi-judicial immunity to the Regents.5 (App. 
30-48.) Finally, the court denied Professor Churchill’s 
right to any equitable relief, notwithstanding the 
jury’s verdicts. (App. 48-54.)

--------------------- ♦ ---------------------

REASONS FOR GRANTING THE PETITION
The Petition in this case should be granted for 

two reasons. The first is to confirm that state uni
versity officials who deliberately retaliate against a 
tenured professor, solely for his exercise of constitu
tionally protected speech, by formally and publicly 
investigating all of that professor’s speech and writ
ings with the stated purpose of finding grounds for 
termination, have violated a clearly established

5 Typically these immunity questions would arise only in 
individual capacity suits, as both qualified and quasi-judicial 
immunity are affirmative defenses available only to officials 
sued in their individual capacities. See Kentucky v. Graham, 473 
U.S. 159, 166-67 (1985) (holding that personal immunities are 
unavailable in official-capacity actions). In this case, however, 
the Supreme Court of Colorado allowed the University and its 
Regents, in their official capacities, the benefit of defenses to 
personal liability. It based this on the pretrial agreement under 
which Professor Churchill dropped his individual capacity claims 
in exchange for the University’s waiver of sovereign immunity 
and stipulated that the University retained all defenses that 
would have been available to the Regents in their individual or 
official capacities. (App. 21-25.)
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constitutional right and are not protected by qualified 
immunity.

The ad hoc investigation into all of Professor 
Churchill’s writings and public speech was launched 
explicitly in retaliation for statements he made con
cerning the attacks of September 11, 2001; The 
University has never contested that these were 
statements on a matter of public concern, protected 
by the First Amendment. The investigation was con
ducted outside of established faculty disciplinary 
protocols, and the officials who authorized and con
ducted the investigation stated publicly that they 
intended to find grounds for terminating his employ
ment.

As discussed below, when this investigation took 
place in 2005 there was ample precedent in this 
Court and lower federal courts that not only termina
tion but a range of other adverse actions taken 
against public employees in retaliation for the exer
cise of free speech would have a chilling effect on 
other employees and that such a chilling effect vio
lated the First Amendment. The fact that, in this 
case, University officials were unable to find grounds 
to terminate Professor Churchill based on this inves
tigation, and had to resort instead to the pretextual 
use of research misconduct allegations, does not 
mitigate the chilling effect of the initial free speech 
investigation. Unless this Court clarifies that such 
retaliatory investigations violate a clearly established 
constitutional right, state officials will be free to use
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bad faith investigations to deter the exercise of free 
speech.

The second reason for granting this Petition is 
to clarify whether absolute, quasi-judicial immunity 
should be granted to state university regents when 
terminating tenured faculty members. The likelihood 
that such absolute immunity will shield deliberate 
violations of constitutional rights is well-illustrated 
by this case, in which the jury concluded that Profes
sor Churchill was fired in retaliation for constitution
ally protected speech and, further, that he would not 
have been fired but for that speech. Allowing profes
sors to be fired in retaliation for exercising their First 
Amendment rights will chill expression in one of the 
places freedom of expression is most needed -  our 
public colleges and universities.

This Court has frequently noted that absolute 
immunity is the exception, not the norm. See, e.g., 
Buckley v. Fitzsimmons, 509 U.S. 259, 268 (1993). 
Under Wood v. Strickland, 420 U.S. 308, 320 (1975), 
overruled on other grounds by Harlow v. Fitzgerald, 
457 U.S. 800 (1982), qualified immunity is sufficient 
to protect school board members and absolute, quasi
judicial immunity is not justified. The year after 
Wood was decided, this Court directed the Third 
Circuit to reconsider a decision granting absolute im
munity to state college trustees in light of Wood, and 
the circuit court concluded that “[fjunctionally, the 
school board members adjudicating a student dis
charge and the state college officials adjudicating a 
faculty termination are identically situated.” Skehan
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v. Bd. ofTrs. of Bloomsberg State College, 538 F.2d 53, 
60 (3d Cir. 1976), cert, denied, 429 U.S. 979 (1976). 
There is, nonetheless, disagreement among the lower 
courts as to whether absolute or qualified immunity 
shields university officials and, in this case, the Su
preme Court of Colorado granted the Regents abso
lute immunity.

Regents and trustees of public universities are 
responsible not simply for the expeditious manage
ment of state institutions, but for ensuring that these 
institutions fulfill their educational purposes. These 
officials have a specific mandate to protect the First 
Amendment. As this Court observed in Grutter u. 
Bollinger, 539 U.S. 306, 329 (2003), “universities 
occupy a special niche in our constitutional tradition” 
because of the “important purpose of public education 
and the expansive freedoms of speech and thought 
associated with the university environment.”

The right to free speech is eviscerated and aca
demic freedom jeopardized when absolute immunity 
is invoked to allow state officials to violate the First 
Amendment rights of tenured professors with impu
nity. In an era where ideological differences are 
becoming increasingly pronounced and professors feel 
mounting pressure to conform to the political views -  
whether “liberal” or “conservative” -  espoused by 
university officials, this question will continue to be 
litigated until this Court clarifies the law.

These two reasons for granting this Petition are 
explained more fully below.



22

I. STATE OFFICIALS WHO RETALIATE 
AGAINST A PROFESSOR’S EXERCISE OF 
FIRST AMENDMENT RIGHTS BY INVES
TIGATING ALL OF HIS PUBLIC SPEECH 
AND WRITINGS TO FIND GROUNDS FOR 
TERMINATION VIOLATE THE FIRST 
AMENDMENT BY CHILLING SPEECH AND 
SHOULD NOT BE SHIELDED BY QUALI
FIED IMMUNITY.

At issue in this case is whether an investigation 
of “every word” publicly spoken or published by a 
university professor, initiated directly in retaliation 
for speech and with the express intent of finding 
grounds for termination, violated a clearly estab
lished constitutional right. The Supreme Court of 
Colorado did not decide whether this investigation 
could have violated the First Amendment. Instead, it 
held that even had there been a constitutional viola
tion, University officials would have been protected 
by qualified immunity because “[tjhere is disagree
ment [among federal courts] about whether an al
leged bad faith employment investigation, absent a 
punitive change in employment status, is adverse and 
actionable under Section 1983.” (App. 58.)

The question, however, is not whether all retal
iatory employment investigations violate the First 
Amendment — clearly some do not — but whether a 
reasonable person would have known that this inves
tigation would do so. The Supreme Court of Colo
rado’s conclusion that Professor Churchill has no 
right of action against the University is incompatible 
with the precedent established by this Court. It dis
regards this Court’s rulings that adverse employment
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actions are defined by their deterrent or chilling 
effect on the exercise of constitutional rights, not by 
material changes in employment status. It also fails 
to recognize that this Court has found that a wide 
range of employment actions short of termination can 
have a chilling effect on the exercise of rights pro
tected by the First Amendment, and that many 
federal courts have found investigations to be adverse 
employment actions.

In light of this body of law, well-established at 
the time of this investigation, a reasonable person 
would have known that a bad faith investigation into 
all of a professor’s speech and writing, undertaken in 
retaliation for protected speech and with the stated 
intent of finding grounds for termination would deter 
others from exercising their right to freedom of ex
pression and, thus, violate the First Amendment. Pe
titioner urges this Court to grant certiorari to clarify 
that such investigations violate a clearly established 
constitutional right and may not be engaged in by 
state university officials in order to suppress contro
versial speech and impose a state-sanctioned ortho
doxy upon faculty members at public institutions of 
higher education.
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A. The First Amendment’s protection of free
dom of expression is vital to the core 
functions of American colleges and uni
versities.

“Freedom of speech and thought flows not from 
the beneficence of the state but from the inalienable
rights of the person.” United States v. Alvarez, ___
U .S .___, 132 S.Ct. 2537, 2550 (2012). “[T]he purpose
behind the Bill of Rights, and of the First Amendment 
in particular [is] to protect unpopular individuals 
from retaliation — and their ideas from suppression — 
at the hands of an intolerant society.” McIntyre v. 
Ohio Elections Comm’n , 514 U.S. 334, 357 (1995). As 
this Court observed in Texas v. Johnson, 491 U.S. 
397, 414 (1989), “If there is a bedrock principle under
lying the First Amendment, it is that the government 
may not prohibit the expression of an idea simply 
because society finds the idea itself offensive or dis
agreeable.”

This is true even when society fears the impact of 
such speech. Ineffective speech, like uncontroversial 
speech, is unlikely to be suppressed and, therefore, 
needs less protection. “Urgent, important, and effec
tive speech can be no less protected than impotent 
speech, lest the right to speak be relegated to those 
instances when it is least needed.” McIntyre, 514 U.S. 
at 347.

These principles have particular significance in 
institutions of higher education where “[t]eachers and 
students must always remain free to inquire, to study
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and to evaluate, to gain new maturity and under
standing; otherwise our civilization will stagnate and 
die.” Sweezy v. New Hampshire, 354 U.S. 234, 250 
(1957). For these reasons,

“Our Nation is deeply committed to safe
guarding academic freedom, which is of tran
scendent value to all of us and not merely 
to the teachers concerned. That freedom is 
therefore a special concern of the First 
Amendment, which does not tolerate laws 
that cast a pall of orthodoxy over the class
room.”

Keyishian v. Bd. of Regents, 385 U.S. 589, 603 (1967).

In this case, state university administrators and 
Regents investigated all of a tenured professor’s 
speech and writings, in retaliation for controversial 
but constitutionally protected speech that had gener
ated public and political pressure on the institution. 
They acknowledged that Professor Churchill’s contro
versial essay could not be their stated grounds for 
termination because it was protected by the First 
Amendment, but promised their constituents that 
they would comb through his every word in order to 
find some reason — any reason — to fire him. This was 
an explicit attempt to “produce a result which [they] 
could not command directly.” Perry v. Sindermann, 
408 U.S. 593, 597 (1972) (internal quotation marks 
omitted); see also Rutan v. Republican Party of III., 
497 U.S. 62, 77-78 (1990) (“What the First Amend
ment precludes the government from commanding
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directly, it also precludes the government from ac
complishing indirectly.”).

B. It is clearly established that retaliatory 
employment actions, including investi
gations, that deter or chill freedom of 
expression constitute actionable viola
tions of the First Amendment.

“[T]he law is settled that as a general matter the 
First Amendment prohibits government officials from 
subjecting an individual to retaliatory actions . . . for 
speaking out.” Hartman v. Moore, 547 U.S. 250, 256 
(2006) (citations omitted). The test for determining 
whether a state official should be granted qualified 
immunity for engaging in a retaliatory action is 
whether he or she knew or should have known that 
such action would likely “deter a reasonable person 
from exercising his . . . First Amendment rights.” 
Couch v. Bd. ofTrs. of the Mem. Hosp., 587 F.3d 1223, 
1238 (10th Cir. 2009) (internal quotation marks 
omitted).

In 2006, this Court held that a retaliatory em
ployment action under Title VII of the Civil Rights 
Act of 1964, 42 U.S.C. § 2000e-3(a), is one that “might 
have dissuaded a reasonable worker from making or 
supporting a charge of discrimination.” Burlington N. 
& Santa Fe Ry. Co. v. White, 548 U.S. 53, 68 (2006) 
(internal quotation marks omitted). This Court re
fused to limit such actions to those affecting terms 
or conditions of employment. Id. at 64; see also 
Thompson v. N. Am. Stainless, L P ,___U .S.___ , 131
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S.Ct. 863, 868 (2011) (reiterating that Title VII’s 
antiretaliation provision prohibits action that might 
dissuade a reasonable worker from engaging in 
protected activity).

Well before the investigation at issue here, the 
Tenth Circuit had “repeatedly concluded” that ad
verse employment actions in First Amendment retal
iation cases were not limited to actual or constructive 
employment decisions. See Baca v. Sklar, 398 F.3d 
1210, 1220-21 (10th Cir. 2005) (citing Morfin v. 
Albuquerque Pub. Sch., 906 F.2d 1434, 1437 n.3 
(10th Cir. 1990); Schuler v. City of Boulder, 189 F.3d 
1304, 1310 (10th Cir. 1999)). While Burlington was 
decided in 2006, the Tenth Circuit has observed that 
its deterrence standard was “consonant with [its] 
First Amendment employment retaliation cases.” 
Couch, 587 F.3d at 1238.

Burlington's deterrence or chilling effect stan
dard is consistent with other federal court decisions 
in First Amendment retaliation cases brought under 
42 U.S.C. § 1983. According to the Second Circuit, the 
test is whether the alleged adverse action “would 
deter a similarly situated individual of ordinary firm
ness from exercising his or her constitutional rights.” 
Dillon v. Morano, 497 F.3d 247, 254 (2d Cir. 2007) 
(internal quotation marks omitted). The Seventh 
Circuit held in 1994 that “even minor forms of retali
ation can support a First Amendment claim, for they 
may have just as much of a chilling effect on speech 
as more drastic measures.” Smith v. Fruin, 28 F.3d 
646, 649 n.3 (7th Cir. 1994). Other circuits had done
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the same. See, e.g., Passer v. American Chemical 
Society, 935 F.2d 322, 331 (D.C. Cir. 1991) (finding 
actions that “humiliated [the employee] before the as
semblage of his professional associates and peers 
from across the nation, and made it more difficult for 
him to procure future employment” to be adverse).

The investigation at issue did not result in im
mediate changes to Professor Churchill’s terms or 
conditions of employment. However, its stated pur
pose was to find grounds for termination. Fifteen 
years earlier, this Court had explicitly stated that a 
test limiting First Amendment violations to “employ
ment decisions that are the ‘substantial equivalent 
of a dismissal’ ” was “unduly restrictive because it 
fail[ed] to recognize that there are deprivations less 
harsh than dismissal that nevertheless press state 
employees . . .  to conform their beliefs and associa
tions to some state-selected orthodoxy.” Rutan, 497 
U.S. at 75.

Bad faith investigations, undertaken in retalia
tion for speech protected by the First Amendment, 
can clearly pressure “state employees . . .  to conform 
their beliefs and associations to some state-selected 
orthodoxy.” Id. In Levin v. Harleston, 966 F.2d 85 (2d 
Cir. 1992), a case with many parallels to that of 
Professor Churchill’s, a tenured professor accused of 
making racially denigrating statements outside the 
classroom was subjected to investigation by an ad hoc 
committee. The purpose of the investigation was to 
determine whether Professor Levin’s speech both 
inside and outside the classroom “may go beyond the
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protection of academic freedom or become conduct 
unbecoming a member of the faculty, or some other 
form of misconduct.” Id. at 89 (internal quotation 
marks omitted). The. Second Circuit found that the 
threat of discipline implicit in this investigation into 
speech “was sufficient to create a judicially cognizable 
chilling effect on Professor Levin’s First Amendment 
rights.” Id.

Since then, a wide range of federal courts have 
found that investigations can constitute actionable 
adverse employment actions. See, e.g., Mullins v. City 
of New York, 626 F.3d 47, 55 (2d Cir. 2010) (holding 
that internal investigation with possibility of termi
nation can constitute adverse employment action); 
Billings v. Town of Grafton, 515 F.3d 39, 54-55 (1st 
Cir. 2008) (holding that formal investigation and 
reprimand including threat of discipline can consti
tute adverse employment action); Karpel v. Inova 
Health Sys. Servs., 134 F.3d 1222, 1229 (4th Cir. 
1998) (assessing transfer, investigation, and termi
nation as independent employment actions); Sharpe 
v. Utica Mut. Ins. Co., 756 F. Supp. 2d 230, 245 
(N.D.N.Y. 2010) (noting that actions including inves
tigation, discipline, reviews, and probation could be 
found “all to be materially adverse”).

Moreover, a disciplinary investigation may con
stitute an adverse employment action despite the 
defendant’s claims that the plaintiff suffered no ill 
effects “during the pendency of the investigation.” 
Rattigan v. Holder, 604 F. Supp. 2d 33, 52 (D.D.C.
2009) (internal quotation marks omitted). When an
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investigation objectively stigmatizes an employee, or 
harms his reputation or future employment pro
spects, it constitutes an adverse employment action. 
Id. at 54.

Federal precedent thus clearly establishes that 
retaliatory investigations may constitute actionable 
adverse employment actions and that, in the context 
of the First Amendment, they do so if they might 
have a chilling effect on other employees. Therefore, 
the question in this case is whether University offi
cials should have known that the investigation they 
instituted into all of Professor Churchill’s speech and 
writings would likely deter others from exercising 
their First Amendment rights.

C. A reasonable person would have known 
that a bad faith investigation into all of 
a professor’s speech and writings, un
dertaken in retaliation for protected 
speech and with the stated intent of 
finding grounds for termination, would 
have a chilling effect on the exercise of 
First Amendment rights.

In order to find that a clearly established right 
has been violated, this Court has not required “the 
very action in question” to have been held unconstitu
tional; rather, “in light of pre-existing law the unlaw
fulness must be apparent.” Anderson v. Creighton, 
483 U.S. 635, 640 (1987) (citations omitted). In other 
words, “there need not be binding precedent on ‘all 
fours’ with the current case; instead, ‘the contours of
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the right must be sufficiently clear that a reasonable 
official would understand that what he is doing 
violates that right.” ’ Finn v. New Mexico, 249 F.3d 
1241, 1250 (10th Cir. 2001) (quoting Creighton, 483 
U.S. at 635).

In Rutan this Court noted that “the First Amend
ment forbids government officials to discharge or 
threaten to discharge public employees solely for not 
being supporters of the political party in power.” 497 
U.S. at 64. This principle applies equally to threats to 
discharge or discipline public employees who engage 
in politically controversial but constitutionally pro
tected speech. See Mullins, 626 F.3d at 55; Billings, 
515 F.3d at 54-55.

The fact that the University, in this case, failed to 
find grounds to terminate Professor Churchill’s em
ployment does not change the fact that the investiga
tion into his speech was intended to produce a facially 
acceptable reason for firing him and, thus, constitut
ed a threat of discharge. It was also clear at the time 
that the investigation would violate the First Amend
ment by stigmatizing Professor Churchill and harm
ing his reputation. See Rattigan, 604 F. Supp. 2d at 
54 (finding an investigation that objectively stigma
tizes an employee, or harms his reputation or future 
employment prospects to be actionable).

It is difficult to imagine a reasonable faculty 
member at the University of Colorado, or any other 
college or university, who would not be deterred from 
expressing politically controversial views when faced
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with the threat of an investigation into every word he 
or she has ever spoken or published, undertaken to 
find grounds for termination.

Faculty members are required to speak publicly 
and to publish; they do not have the option of remain
ing silent. As a result, unless this Court confirms that 
such investigations violate a clearly established con
stitutional right, state university officials will remain 
free to coerce their faculty members into ideological 
conformity, thus undermining academic freedom and 
a core purpose of the First Amendment.

II. QUALIFIED IMMUNITY IS SUFFICIENT 
TO PROTECT STATE UNIVERSITY RE
GENTS WHEN TERMINATING TENURED 
FACULTY; QUASI-JUDICIAL IMMUNITY 
IS INAPPROPRIATE UNDER WOOD AND 
CLEAVINGER.

In this case a jury, after hearing extensive testi
mony from the University administrators and Re
gents, concluded that Professor Churchill had not 
been — and would not have been -  fired for the rea
sons proffered by those officials, but was fired in 
retaliation for his constitutionally protected speech. 
In other words, the two years of “research misconduct 
investigations” to which Professor Churchill had been 
subjected merely provided a pretext for the Regents 
to fire him in violation of the First Amendment.

According to the Colorado courts, the University’s 
internal processes that were manipulated to achieve 
this unconstitutional result bore enough hallmarks of 
judicial action to constitute quasi-judicial action. As a
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result, its Regents are and will remain absolutely 
immune from liability for firing professors in retalia
tion for the exercise of their First Amendment rights
-  or for any other unconstitutional reason — as long as 
they go through the motions of an internal review 
process whose conclusions they are free to disregard.

As the jury recognized, the record in this case 
demonstrates that University officials set out to fire 
a controversial professor because he spoke out on a 
matter of public concern. When their initial investiga
tion into all of his speech and publications failed to 
provide grounds for termination, they pretextually 
employed their research misconduct procedures to ac
complish this unlawful purpose. Allowing officials 
who deliberately violate the First Amendment in this 
manner to claim the protection of quasi-judicial im
munity places a formidable tool in the hands of those 
university administrators who wish to deter speech 
they disfavor or impose an ideological orthodoxy on 
their faculty members.

In Wood v. Strickland, 420 U.S. 308 (1975), this 
Court held that qualified immunity was sufficient to 
protect members of a school board with respect to 
their decisions in disciplinary matters. The Wood 
Court’s analysis was discussed in Butz v. Economou, 
438 U.S. 478, 498 (1978) (finding qualified immunity 
sufficient to protect executive officials in most cases), 
and relied upon in Cleavinger v. Saxner, 474 U.S. 
193, 204-05 (1985) (denying quasi-judicial immunity 
to a prison’s disciplinary review committee). As ex
plained further below, termination decisions made by
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university officials do not have the characteristics 
of quasi-judicial action articulated in Butz and 
Cleavinger, and several circuit courts have assumed 
that Wood’s holding applies to college and university 
regents and trustees as well as school board mem
bers.

Nonetheless, because this Court has not directly 
addressed the issue, some courts -  including the 
Supreme Court of Colorado — have granted these 
officials quasi-judicial immunity. This case illustrates 
why it is important for this Court to clarify that 
qualified immunity provides sufficient protection to 
the trustees and regents of colleges and universities 
making decisions to terminate tenured faculty mem
bers.

A. Decisions by university trustees or re
gents to terminate tenured faculty do 
not constitute quasi-judicial action un
der Butz v. Economou and Cleavinger v. 
Saxner.

Qualified -  rather than absolute -  immunity 
“provides ample protection to all but the plainly in
competent or those who knowingly violate the law.” 
Burns v. Reed, 500 U.S. 478, 494-95 (1991) (internal 
quotation marks omitted). In Cleavinger, this Court 
denied quasi-judicial immunity to a prison review 
board, analogizing its functions to those of the school 
board denied quasi-judicial immunity in Wood. 474 
U.S. at 204-05. Citing Butz, the Court identified six
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non-exclusive factors characteristic of quasi-judicial 
action:

(a) the need to assure that the individual 
can perform his functions without harass
ment or intimidation;
(b) the presence of safeguards that reduce 
the need for private damages actions as a 
means of controlling unconstitutional con
duct;
(c) insulation from political influence;
(d) the importance of precedent;
(e) the adversary nature of the process; and
(f) the correctability of error on appeal.

474 U.S. at 202 (citing Butz, 438 U.S. at 512). As the 
record in this case illustrates, termination decisions 
made by university regents are unlikely to reflect 
these characteristics.

Regents and trustees are no more likely to be 
harassed or intimidated by the prospect of wrongful 
termination suits than any other employer. In this 
case, the University did not bother to raise its im
munity defenses until after trial (App. at 18), illus
trating that the time, expense, and effort involved in 
a month-long jury trial were not of particular concern 
to the Regents.

The procedural safeguards required to deter un
constitutional conduct do not exist when they con
sist of internal investigative and review processes
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conducted by other employees of the same institution. 
See Cleavinger, 474 U.S. at 203-04 (finding disci
plinary board composed of employees directly sub
ordinate to the warden reviewing their decisions 
insufficiently independent to warrant absolute im
munity). Further, internal investigative and review 
process cannot provide safeguards when their results 
are not binding on the final decisionmaker and when 
they inadequately guard against bias or pretextual 
use. The termination process employed by the Re
gents of the University of Colorado suffers from each 
of these inadequacies.

In Colorado, as in many states, the Regents are 
elected political officials. Whether trustees and re
gents are elected or appointed, they are inevitably 
subject to political pressure, threats to funding, and 
media scrutiny that prevent them from functioning as 
neutral and independent adjudicators.

The Cleavinger Court emphasized the importance 
of precedent to ensure that quasi-judicial decision
makers are constrained by law. Employment deci
sions are by definition individualized and usually
— although not in this case — protected by confidenti
ality. Here, the University provided no evidence of 
internal or external precedent constraining their dis
cretion.

At the University of Colorado, like most institu
tions, the Regents were not constrained by an adver
sarial process. Any adversarial features of the faculty 
committee processes were rendered meaningless by
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the fact that the president and the Regents could — 
and did — override their conclusions.

The Regents only allowed Professor Churchill 
to make a short statement and his attorney to sum
marily rebut the research misconduct allegations in 
a closed-door meeting. They did not hear evidence 
themselves, yet nonetheless rejected the recommen
dations of those who had. Throughout the process, 
Professor Churchill had no opportunity to challenge 
the real basis for their action, i.e., retaliation for his 
First Amendment-protected speech. This process had 
none of the'hallmarks of adversarial process, in which 
parties’ assertions are “contested by their adversaries 
in open court,” witnesses face “cross-examination and 
the penalty of perjury,” and decisionmakers “are care
fully screened to remove all possibility of bias.” Butz, 
438 U.S. at 512.

Finally, there are no provisions for appellate 
review. Only the Regents are authorized to terminate 
tenured professors and there are no avenues for 
appealing their decision within the University sys
tem.

For all of these reasons, trustees and regents of 
public colleges and universities do not meet this 
Court’s standards for quasi-judicial action and it is 
inappropriate for their decisions to terminate tenured 
faculty to be shielded by absolute immunity.
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B. Qualified immunity is sufficient to pro* 
tect university trustees and regents 
making employment decisions in ac
cordance with the rationale of Wood v. 
Strickland.

In Forrester v. White, 484 U.S. 219, 224 (1988), 
this Court cautioned that to “avoid[] unnecessarily 
extending the scope . . .  of absolute immunity,” the 
functions lawfully entrusted to particular officials 
must be identified, and the effect of exposure to lia
bility on those functions evaluated. Wood v. Strickland 
is this Court’s only decision directly addressing 
claims for quasi-judicial immunity by school officials. 
There, this Court denied absolute immunity on the 
grounds that increasing school officials’ discretion did 
not “warrant the absence of a remedy for students 
subjected to intentional or otherwise inexcusable dep
rivations.” Wood, 420 U.S. at 320.

This reasoning has been extended by the courts 
of appeals to decisions about faculty terminations as 
well as student discipline. See, e.g., Harris v. Victoria 
Indep. Sch. Dist., 168 F.3d 216, 224-25 (5th Cir. 1999) 
(denying quasi-judicial immunity to school trustees’ 
employment decision); Stewart v. Baldwin Cnty. Bd. 
of Educ., 908 F.2d 1499, 1508 (11th Cir. 1990) (deny
ing quasi-judicial immunity to school board members 
discharging employee).

This Court has not explicitly extended Wood’s 
holding to college and university officials. Nonethe
less, the functional analysis applied in Wood, and the



39

conclusions reached in that opinion, appear equally 
appropriate to institutions of higher education. See 
Skehan, 538 F.2d at 60 (“Functionally, the school 
board members adjudicating a student discharge and 
the state college officials adjudicating a faculty ter
mination are identically situated.”).

Chief Judge Richard Posner, writing for the 
Seventh Circuit, noted that “[c]onceivably, absolute 
immunity is available to the university’s judicial of
ficers, though this is most unlikely given the Su
preme Court’s refusal to grant such immunity to 
members of school boards that adjudicate violations 
of school disciplinary regulations, and to members of 
prison disciplinary committees.” Osteen v. Henley, 13 
F.3d 221, 224 (7th Cir. 1993) (citing Wood, 420 U.S. at 
320 and Cleavinger, 474 U.S. at 204-06).

Other federal courts have agreed that qualified 
immunity sufficiently protects state university of
ficials. In Purish v. Tenn. Technological Univ., 76 
F.3d 1414,. 1421-22 (6th Cir. 1996), the Sixth Circuit 
granted qualified but not quasi-judicial immunity 
to state university officials who denied tenure to a 
faculty member because, among other reasons, the 
grievance committee that performed adjudicatory 
functions was composed of university employees 
subordinate to those officials.

Similarly, in Brown v. W. Conn. State Univ., 204 
F. Supp. 2d 355, 362-63 (D. Conn. 2002), the district 
court relied on Wood to conclude that the president 
and trustees of a state university were entitled only
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to qualified rather than quasi-judicial immunity. In 
a case involving the suspension of a student, the 
state university president who had ultimate decision
making authority was denied quasi-judicial immunity 
because the district court found Wood to be “control
ling.” Smith v. Rector and Visitors of Univ. ofVa., 78 
F. Supp. 2d 533, 539 (W.D. Va. 1999).

The Wyoming district court, however, has granted 
quasi-judicial immunity to the trustees of its state 
university in connection with the termination of a 
faculty member. Gressley v. Deutsch, 890 F. Supp. 
1474 (D. Wyo. 1994). Like the ruling of the Supreme 
Court of Colorado in this case, the Gressley opinion 
does not acknowledge this Court’s opinion and anal
ysis in Wood. The discrepancy between the lower 
courts that consider Wood to be controlling with re
spect to institutions of higher education on the ques
tion of quasi-judicial immunity and those courts that 
do not consider it significant enough to warrant ci
tation highlights the importance of clarification by 
this Court.

C. The dangers of expanding absolute immu
nity are illustrated by this case, in which 
quasi-judicial immunity was granted after 
a jury determined that state officials 
had fired a tenured professor in viola
tion of the First Amendment.

In Forrester, this Court denied a judge absolute 
immunity for firing a probation officer. 484 U.S. at 
224. In making that decision, it noted “the salutary
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effects that the threat of liability can have . . .  as well 
as the undeniable tension between official immunities 
and the ideal of the rule of law.” Id. at 223. This 
Court has also emphasized that the purpose of 42 
U.S.C. § 1983 is to ensure the protection of “the basic 
federal rights of individuals against incursions by 
state power.” Patsy v. Bd. of Regents of the State of 
Florida, 457 U.S. 496, 503 (1982). This purpose can
not be fulfilled when there is no meaningful restraint 
on state officials who fire tenured faculty members in 
retaliation for their exercise of rights guaranteed by 
the First Amendment.

As this Court noted in Wood, quasi-judicial im
munity is appropriate only when necessary to ensure 
that the threat of personal liability does not deter 
governmental officials from exercising independent 
judgment while fulfilling their lawful duties in a prin
cipled manner. 420 U.S. at 319-20. In this case, a jury 
was allowed to hear the evidence and unanimously 
agreed that the Regents of the University of Colorado 
had fired Professor Churchill in retaliation for speech 
protected by the First Amendment and would not 
have fired him absent that speech. The University 
chose not to raise the defense of quasi-judicial im
munity until it had lost at trial. Quasi-judicial im
munity was invoked not to ensure that the Regents 
could fulfill their lawful duties in a principled manner 
but to avoid liability for actions a jury had found to be 
unconstitutional.

Allowing the University to eschew responsibility 
for its violations of the Constitution in this case
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makes a mockery of the rule of law. Further, if uni
versity trustees and regents in Colorado and other 
jurisdictions are allowed to shield their actions with 
absolute immunity, there will be no such opportunity 
to determine constitutional violations and those gov
erning bodies will be allowed to violate the First 
Amendment rights of tenured faculty with impunity. 
State university officials will be free to fire any pro
fessor whose views happen to be unpopular at a given 
time, or in a given institution, in retaliation for 
expressing those views.

This case illustrates the perils of hasty and 
politically motivated extensions of absolute immunity 
and why it is important for this Court to clarify that 
procedures employed by university trustees and re
gents, including those used to fire Professor Churchill, 
do not meet this Court’s functional analysis test for 
quasi-judicial action.
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CONCLUSION

For the foregoing reasons, Petitioner requests 
this Court to grant a Writ of Certiorari on the issues 
identified above.
Respectfully submitted,
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JUSTICE EID and JUSTICE MARQUEZ do not
participate.

In this appeal, we review the court of appeals’ 
opinion in Churchill v. Univ. of Colo, at Boulder, No. 
09CA1713, 2010 WL 5099682 (Colo. App. Nov. 24, 
2010). The underlying civil action involves claims 
brought by Professor Ward Churchill pursuant to 42 
U.S.C. § 1983 (2011) after his tenured employment 
was terminated by the Board of Regents of the Uni
versity of Colorado. Churchill alleges that the Re
gents violated his constitutionally protected free 
speech rights by initiating an investigation into his 
academic integrity and by terminating his tenured 
employment in retaliation for his publication of a 
controversial essay. Churchill sought both compensa
tory and equitable relief. The court of appeals af
firmed the trial court’s dismissal of Churchill’s 
termination claim on grounds that the Regents’ quasi
judicial actions were entitled to absolute immunity. It 
also affirmed the trial court’s dismissal of Churchill’s 
claim for equitable remedies because it concluded 
that such remedies are not available in a Section 
1983 action against quasi-judicial officials. Lastly, 
based on its determination that allegedly retaliatory 
employment investigations are not actionable under 
Section 1983, the court of appeals affirmed the trial 
court’s directed verdict in favor of the University on 
Churchill’s bad faith investigation claim.

We affirm, albeit on slightly different grounds. 
First, we hold that the Regents’ decision to terminate 
Churchill’s employment was a quasi-judicial action
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functionally comparable to a judicial process. Hence, 
the Regents are entitled to absolute immunity con
cerning their decision to terminate Churchill. Second, 
we hold that the trial court did not abuse its discre
tion when it ruled that Churchill was not entitled to 
the equitable remedies of reinstatement and front 
pay. Third, we hold that Churchill’s bad faith investi
gation claim is barred by qualified immunity because 
the Regents’ investigation into Churchill’s academic 
record does not implicate a clearly established statu
tory or constitutional right or law. We remand this 
case to the court of appeals to be returned to the trial 
court for further proceedings consistent with this 
opinion.

I. Facts and Proceedings Below
Early Events

Churchill was a tenured professor at the Univer
sity of Colorado at Boulder whose employment could 
be terminated only for cause. He was also the chair of 
the University’s Ethnic Studies Department. In late 
January 2005, public furor erupted over an essay that 
he wrote in the immediate aftermath of the Septem
ber 11, 2001 terrorist attacks on the World Trade 
Center in New York City. Among other provocative 
claims, the essay likened the civilians killed in the 
World Trade Center to Adolf Eichmann, a Nazi officer 
and convicted war criminal for his role as the primary 
planner of the Holocaust. In preparation for a speak
ing engagement by Churchill at Hamilton College in
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January 2005, the college’s newspaper discovered his 
essay and publicized its controversial content. Some 
students organized to protest Churchill's visit. The 
story and Churchill’s essay were subsequently picked 
up by national media outlets and quickly mush
roomed into a national controversy.

In response to the public outcry condemning 
Churchill’s essay, the Regents1 held a special meeting 
on February 3, 2005. Before and after the meeting, 
several of the Regents and Chancellor Phil DiStefano 
made statements to various media outlets suggesting 
that they hoped that Churchill would be dismissed as

1 The University of Colorado was established by the Colora
do Constitution. Colo. Const, art. VIII, § 5. To govern the 
University, the Constitution provides: “there shall be nine 
regents of the [U]niversity of Colorado who shall be elected in 
the manner prescribed by law for terms of six years each.” Colo. 
Const, art. IX, § 12; see also Subryan v. Regents of the Univ. of 
Colo., 698 P.2d 1383, 1384 (Colo. App. 1984) (‘The regents, as a 
constitutional body, occupy a unique position in our governmen
tal structure.”). The Constitution charges the Regents with “the 
general supervision of [the University of Colorado] and the 
exclusive control and direction of all funds of and appropriations 
to [the University].” Colo. Const, art. VIII, § 5. The General 
Assembly has further clarified these supervisory duties to 
include the hiring and firing of professors. § 23-20-112(1), C.R.S. 
(2011) (“The board of regents shall enact laws for the govern
ment of the university; appoint the requisite number of profes
sors, tutors, and all other officers; and determine the salaries of 
such officers. . . .  It shall remove any officer connected with the 
university when in its judgment the good of the institution 
requires it.”). Pursuant to this constitutional and statutory 
authority, the Regents have adopted the “Laws of the Regents” 
as the University’s primary governing document.
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a result of his essay. At the conclusion of the meeting, 
the Regents unanimously voted to authorize 
DiStefano to create an ad hoc panel to investigate 
Churchill’s academic works.

After approximately two months, the ad hoc 
panel reported to DiStefano that the content of 
Churchill’s essay, which it found did not engender 
imminent violence or unduly interfere with university 
operations, constituted protected free speech and 
therefore could not serve as the grounds for a for- 
cause dismissal of a tenured employee. During this 
preliminary inquiry, however, the ad hoc panel re
ceived several complaints that Churchill had engaged 
in repeated instances of academic misconduct in his 
published scholarly writings. In response to those 
complaints, DiStefano announced that the University 
would formally investigate Churchill for nine alleged 
instances of academic misconduct.

Investigation
DiStefano filed a formal complaint, and the 

University initiated a formal investigation into the 
academic integrity of Churchill’s scholarship. During 
the pendency of the investigation, Churchill received 
his same benefits and pay, retained his tenured 
status, and was allowed to teach classes and speak 
openly to the public.

As a result of DiStefano’s complaint, the matter 
was first taken up by the University’s Standing 
Committee on Research Misconduct, a permanent
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nine-member committee made up of tenured faculty 
members and charged with policing the academic 
integrity of the University’s facility. The standing 
committee then impaneled an inquiry committee to 
conduct a preliminary review to determine whether 
the nine allegations had potential merit.

The inquiry committee reviewed Churchill’s 
academic record, interviewed Churchill, and accepted 
written submissions from Churchill responding to the 
allegations of academic misconduct. On August 19, 
2005, the inquiry committee unanimously ruled that 
seven of the nine allegations of academic misconduct 
had merit and should be further investigated.

In response to the inquiry committee’s recom
mendation, the standing committee formed a special 
investigative committee in January 2006. The inves
tigative committee comprised three tenured faculty 
members from the University who were not on the 
standing committee and two tenured faculty mem
bers from other universities. The standing committee 
consulted with Churchill to choose the members of 
the investigative committee and considered whether 
any of the potential members had any biases or 
conflicts of interest. For six months, the investigative 
committee interviewed witnesses and reviewed hun
dreds of pages of documents submitted by Churchill in 
his defense. The investigative committee unanimous
ly agreed that Churchill engaged in academic mis
conduct and submitted a 102-page report to the 
standing committee. Two members recommended 
that Churchill be suspended for two years, two
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members recommended that he be suspended for five 
years, and one member recommended that his tenure 
be revoked and his employment be terminated.

The standing committee reviewed the investiga
tive committee’s report, as well as Churchill’s written 
response to the report. On June 13, 2006, the stand
ing committee issued its own report and recommend
ed sanctions. Six members recommended that 
Churchill’s employment be terminated, two members 
recommended that he be suspended for five years, 
and one member recommended that he be suspended 
for two years. All agreed that Churchill had commit
ted “serious, repeated, and deliberate research mis
conduct.”

Termination
After receiving the reports from the investigative 

committee and the standing committee, DiStefano 
issued a notice of intent to seek Churchill’s dismissal. 
DiStefano alleged that Churchill’s “pattern of serious, 
repeated and deliberate research misconduct falls 
below minimum standards of professional integrity 
expected of University faculty and warrants [his] 
dismissal from the University of Colorado.”2 Churchill

2 Article 5.C.1 of the Laws of the Regents sets forth both the 
grounds and the process for terminating the employment of a 
tenured member of the University’s faculty:

A faculty member may be dismissed when, in the 
judgment of the Board of Regents and subject to 
the Board of Regents constitutional and statutory 

(Continued on following page)
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requested a formal hearing on the University’s intent 
to terminate his employment, pursuant to section 
III.A.l of Regent Policy 5-1. The Faculty Senate 
Committee on Privilege and Tenure granted Church
ill’s request and set a hearing in which the University 
was required to prove that Churchill’s academic 
misconduct fell below the minimum standards of 
professional integrity by “clear and convincing evi
dence,” as set forth in section III.B.2.0 of Regent 
Policy 5-1.

This faculty senate committee held a seven-day 
hearing,3 at which it considered both the evidence 
against Churchill and the evidence presented by his

authority, the good of the [U]niversity requires such 
action. The grounds for dismissal shall be demonstra
ble professional incompetence, neglect of duty, insub
ordination, conviction of a felony or any offense 
involving moral turpitude upon a plea or verdict of 
guilty or following a plea of nolo contendere, or sexual 
harassment or other conduct which falls below mini
mum standards of professional integrity.

Article 5.C.2(A) specifies that “no member of the faculty shall be 
dismissed except for cause and after being given an opportunity 
to be heard.” Consistent with these principles, the Regents have 
adopted “Regent Policy 5-1,” which sets forth the proper proce
dure for the “Faculty Dismissal for Cause Process.” Section 
III.A.1 of Regent Policy 5-1 states that the procedure for carrying 
out a dismissal for cause shall be commenced by the issuance of 
written notice of an intent to dismiss by the chancellor.

3 Section III.B.2.b.h of Regent Policy 5-1 provides that 
“[ejxcept in extraordinary circumstances, formal and informal 
hearings shall be limited to two consecutive days, ordinarily one 
day for each Party.”
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defense that the entire investigation into his academ
ic record was a pretext to terminate his employment 
in retaliation for the content of his constitutionally 
protected free speech. Churchill was represented by 
an attorney and was afforded an opportunity to 
present an opening statement, cross-examine adverse 
witnesses, present expert witnesses, and submit a 
written closing argument, as mandated by section 
III.B.2 of Regent Policy 5-1. Pursuant to section 
III.B.2.m of Regent Policy 5-1, a complete written 
transcript and a video of the entire hearing were 
made by a court reporter and a videographer.

On May 3, 2007, the faculty senate committee 
unanimously concluded that the University had 
proven by clear and convincing evidence that Church
ill’s conduct fell below the minimum standards of 
professional integrity. The committee compiled a 
report summarizing its findings, which was sent to 
both Churchill and DiStefano, pursuant to section 
III.C of Regent Policy 5-1. That report found that 
Churchill had committed three acts of evidentiary 
fabrication by ghostwriting and self-citation, two 
acts of evidentiary fabrication, two acts of plagia
rism, and one act of falsification in his academic 
writings. It also stated that Churchill failed to prove 
by clear and convincing evidence that he had been 
denied adequate due process by the standing com
mittee or that the standing committee’s finding was 
a pretext to punish him for his constitutionally 
protected free speech. Two members of the faculty 
senate committee recommended that Churchill’s



App. 12

employment be terminated, and three members 
recommended that he be demoted to associate profes
sor and suspended for one year.

University President Hank Brown reviewed the 
reports from all three committees: the reports from 
the investigative committee, the standing committee, 
and the faculty senate committee. He agreed with the 
numerous recommendations of committee members 
who opined that Churchill should be dismissed from 
the University and forwarded his recommendation 
that Churchill’s employment be terminated to the 
Board of Regents as required by section I.D of Regent 
Policy 5-1.

Churchill requested a hearing before the Regents 
as provided under section IV of Regent Policy 5-1. 
Before this hearing, Churchill submitted a written 
argument in his defense. At the hearing, the Regents 
considered Churchill’s written argument; the reports 
from the investigative committee, the standing com
mittee, and the faculty senate committee; and the 
recommendation of Brown. Churchill’s counsel made 
numerous arguments in Churchill’s defense to the 
Regents at that hearing. Ultimately, on July 24, 2007, 
the Regents, by a vote of eight to one, terminated 
Churchill’s employment, describing his conduct as 
falling below the minimum standards of professional 
integrity and academic honesty.
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Churchill did not seek review of the Regents’ 
decision to terminate his tenured employment in 
district court, as provided for in C.R.C.P. 106(a)(4).4

Trial
Churchill brought suit in Denver District Court 

under Section 1983 against the following defendants: 
the University, the Board of Regents as an official 
entity, and the individual Regents in both their 
individual and official capacities. He alleged that the 
defendants violated his constitutionally protected 
right to free speech by: (1) initiating an investigation 
into his academic integrity in retaliation for his 
controversial but constitutionally protected speech; 
and (2) terminating his employment because of his 
controversial but constitutionally protected free 
speech. Churchill sought economic and noneconomic 
damages as well as equitable remedies in the form of 
reinstatement of his tenured position and front pay. 
Front pay is an equitable remedy. It is pay “from the 
judgment date until reinstatement or, in lieu of 
reinstatement, until the plaintiff’s earning capacity 
has fully recovered from the effects of [the employer’s

4 Under C.R.C.P. 106(a)(4), a party may seek review of a 
decision of a “governmental body or officer or any lower judicial 
body exercising judicial or quasi-judicial functions” in district 
court for an abuse of discretion. Such actions, however, must be 
filed within thirty days of the lower body’s final decision. 
C.R.C.P. 106(b).
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wrongful act].” Black v. Waterman, 83 P.3d 1130, 1133 
(Colo. App. 2003).

Prior to trial, the parties agreed to simplify the 
proceedings by stipulating that the University, as an 
arm of state government, would waive its state sover
eign immunity6 in exchange for Churchill’s dismissal 
of the Regents as individual defendants in both their 
individual and official capacities. Under the stipula
tion, however, the University reserved the right to 
raise any defenses that may have been available to 
the Regents in their capacity as individual defend
ants. One such affirmative defense raised by the 
University was that the Regents were absolutely 
immune from suit under Section 1983 because their 
decision to terminate Churchill’s employment 
amounted to a protected quasi-judicial action. If a 
party is entitled to immunity, then the case may be 
dismissed immediately. Here, however, the parties 
agreed to preserve the University’s claim of quasi
judicial absolute immunity and wait to resolve the 
issue until after the jury reached a verdict.6 The full 
stipulation provided:

5 See Alden v. Maine, 527 U.S. 706, 733-35 (1999) (holding 
that under the “structure and history of the Constitution” and 
consistent with the sovereignty retained by the states, a non
consenting state is immune from private suit).

6 We note that this puts us in the somewhat difficult 
position of retroactively analyzing whether Churchill’s claims 
could be tried to a jury after a jury has already rendered a 
verdict in this case. Although we have found no case law forbid
ding this practice, in general, the interests of judicial efficiency

(Continued on following page)
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The University agrees and stipulates that it 
shall waive its immunity to claims for dam
ages under the Eleventh Amendment to the 
United States Constitution to permit the 
same recovery from the University that 
might otherwise be had against any of its of
ficials or employees acting in their official or 
individual capacities, reserving to the Uni
versity the ability to present the same de
fenses that would have been applicable to 
any of its officials or employees acting in 
their official or individual capacities.

Pursuant to section 24-10-110(l)(a)-(b), C.R.S. 
(2011), the University is required to defend and 
indemnify the Regents for claims arising within the 
scope of their public office. Thus, the University 
would have effectively been liable for any judgment 
against the Regents in this action, irrespective of its 
Eleventh Amendment sovereign immunity. By agree
ing to this stipulation, the parties substantially 
reduced the complexity of the trial. In the absence 
of the stipulation, each of the Regents would have 
been entitled to be represented by separate counsel 
and any damages would be entered against each 
individual Regent, subject to indemnification by the 
University. As the trial court correctly stated, “assert
ing Eleventh Amendment immunity would not 
change the parties’ ultimate position but would delay

are best served by resolving threshold issues such as immunity 
prior to trial.
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Professor Churchill’s ability to have his claims re
solved in a timely and efficient manner.”

Churchill’s bad faith investigation claim and 
termination claim were tried to a jury during a four- 
week trial. Throughout the trial, Churchill did little 
to differentiate the two claims and instead main
tained that, ever since his controversial essay at
tracted media attention in 2005, the Regents 
intended to terminate his employment in retaliation 
for his protected free speech.

At the conclusion of the evidence, the University 
moved for a directed verdict on Churchill’s bad faith 
investigation claim, arguing that, under Section 1983, 
the initiation of an employment investigation and 
nothing more does not by itself constitute grounds for 
an actionable claim. Citing federal Section 1983 case 
law that has adopted standards from federal Title VII 
discrimination case law, the trial court agreed and 
riiled that Churchill failed to prove that the Universi
ty’s initiation of the investigation constituted an 
adverse employment action. The trial court reasoned 
that the mere initiation of an investigation into 
Churchill’s academic integrity neither changed the 
terms and conditions of his employment nor deterred 
other employees from engaging in free speech in the 
future. Accordingly, the trial court granted the motion 
for a directed verdict, and Churchill’s bad faith inves
tigation claim was not submitted to the jury.

Churchill’s termination claim was submitted to 
the jury with instructions to determine whether
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Churchill’s protected speech was a motivating factor 
in the Regents’ decision to terminate his employment. 
The trial court also instructed the jury that if it found 
in Churchill’s favor, then it was to determine the 
appropriate amount of economic and noneconomic 
damages. Whether Churchill's requested equitable 
relief, including reinstatement and front pay, was 
available and appropriate was reserved for the trial 
judge, as dictated by Whittington v. Nordam Group 
Inc., 429 F.3d 986, 1000 (10th Cir. 2005) (stating that 
equitable remedies are awarded by the court and not 
the jury). After several hours of deliberation, the jury 
submitted a written question asking the court if it 
could find in Churchill’s favor but nevertheless award 
him no damages. After consulting with the parties 
and receiving no objection, the trial court answered 
with an additional instruction to the jury that stated: 
“If you find in favor of [Churchill], but do not find any 
actual damages, you shall nonetheless award him 
nominal damages in the sum of one dollar.”

The jury deliberated for an additional hour before 
finding that Churchill’s “protected speech [was] a 
substantial or motivating factor in the decision to 
discharge” him from his tenured position and that the 
University had not “shown by a preponderance of the 
evidence that [Churchill] would have been dismissed 
for other reasons.” In other words, the jury found in 
Churchill’s favor that his employment was terminat
ed in retaliation for his free speech. However, the 
jury, following the trial court’s instruction, found that 
Churchill suffered no actual economic or noneconomic
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damages and awarded him nominal damages in the 
amount of one dollar.

Post-verdict, the University filed a motion for 
judgment as a matter of law based on its preserved 
but not yet ruled upon argument that the Regents 
were absolutely immune from suit on Churchill’s 
termination claim because their decision to terminate 
Churchill’s employment constituted a quasi-judicial 
act entitled to immunity. Churchill requested that, 
given the jury verdict in his favor, the trial court 
order reinstatement to his tenured professorship and 
grant front pay pursuant to the equitable remedies 
provided by Section 1983.

The trial court ruled in favor of the University on 
both motions. Citing federal precedent, the trial court 
agreed that the Regents’ decision to terminate 
Churchill’s employment constituted a protected 
quasi-judicial action. Thus, the Regents were abso
lutely immune from Churchill’s Section 1983 termi
nation claim. The court vacated the jury verdict, 
including the award of one dollar.

Addressing Churchill’s request for front pay and 
reinstatement, the trial court ruled that these equi
table remedies were not available because Section 
1983’s bar on equitable remedies against judicial 
officers applied with equal force to quasi-judicial 
officers. In the alternative, the trial court ruled that 
even if equitable remedies were legally permissible 
in this case, the reinstatement would be inappropri
ate given that Churchill’s relationship with the



App. 19

University was irreparably damaged. The trial court 
reasoned that reinstatement would likely result in 
undue interference with the academic process. It 
would harm the integrity of the University, its faculty, 
and its students given the fact that Churchill com
mitted numerous instances of academic dishonesty in 
his scholarship. Lastly, the trial court denied Church
ill front pay because the jury found that he had 
suffered no actual damages as a result of being ter
minated and that Churchill had failed to mitigate any 
alleged damages by refusing to seek alternate em
ployment following his dismissal. The trial court 
rejected Churchill’s argument that any alleged aca
demic misconduct was nullified by the jury finding in 
his favor and instead reasoned that the jury verdict 
merely meant that the University failed to prove by a 
preponderance of the evidence that he would have 
been terminated but for his protected speech. Just 
because the University used the discovery of Church
ill’s academic misconduct as a pretext for its violation 
of his constitutional rights, the trial court reasoned, 
does not make the findings condemning his lack of 
academic integrity any less meritorious.

Appeal
Churchill appealed to the court of appeals, argu

ing that the trial court erred by: (1) granting the 
University’s motion for directed verdict on his bad 
faith investigation claim; (2) ruling that the Regents 
were entitled to quasi-judicial absolute immunity and 
thus vacating the jury verdict finding in his favor on
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his termination claim; and (3) ruling that Section 
1983 prohibits equitable remedies against quasi
judicial officials.

The court of appeals rejected each of those argu
ments. First, the court of appeals affirmed the trial 
court’s entry of judgment as a matter of law on the 
termination claim, relying partly on federal case law 
and partly on Colorado case law applying C.R.C.P. 
106(a)(4)7 to hold that the Regents’ termination of 
Churchill’s employment was a quasi-judicial action 
and thus entitled to absolute immunity. Second, the 
court of appeals affirmed the trial court’s denial of 
equitable remedies because the trial court’s ruling 
that Section 1983’s explicit exemption of judicial 
officers from equitable remedies applies with equal 
force to quasi-judicial officers is consistent with the 
overwhelming majority of courts that have addressed 
that issue. Third, the court of appeals held that the 
trial court was correct in entering a directed verdict 
on Churchill’s bad faith investigation claim because 
under federal case law, an allegedly retaliatory

7 C.R.C.P. 106(a)(4), among other things, provides a cause of 
action for an individual or entity to challenge a decision by “any 
governmental body or officer or any lower judicial body exercis
ing judicial or quasi-judicial functions” for an abuse of discretion 
or a lack of jurisdiction. As discussed below, we have interpreted 
“quasi-judicial” in the C.R.C.P. 106(a)(4) context more broadly 
than the federal courts have in defining the scope of quasi
judicial absolute immunity. Accordingly, we resolve the federal 
question of absolute immunity based only on federal law. See 
note 14, infra.
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investigation, standing alone, does not constitute an 
adverse employment action sufficient to establish an 
actionable claim of employment discrimination under 
Section 1983.

Churchill petitioned this court to review the 
court of appeals’ decision, reasserting the same three 
issues, and we granted certiorari.8

II. Analysis
The Pre-Trial Stipulation

Before analyzing the three issues presented, each 
of which relates to Churchill’s suit against the Re
gents in their individual capacities, we address as a 
threshold matter Churchill’s arguments with respect 
to the pre-trial stipulation. Under the stipulation, 
the University agreed to waive its state sovereign

8 We granted certiorari review of the following three issues:
1. Whether the granting of quasi-judicial immunity to the 

Regents of the University of Colorado for their termi
nation of a tenured professor comports with federal 
law for actions brought under 42 U.S.C. § 1983.

2. Whether the denial of equitable remedies for termina
tion in violation of the First Amendment undermines 
the purposes of 42 U.S.C. § 1983.

3. Whether a public university’s investigation of a ten
ured professor’s work product can constitute an ad
verse employment action for the purposes of a First 
Amendment claim brought under 42 U.S.C. § 1983 
when, as a result of the investigation, the tenured pro
fessor also experiences adverse employment action in 
the form of termination.



App. 22

immunity in exchange for Churchill’s dropping any 
and all claims against the Regents in their official 
and individual capacities and bringing such claims 
directly against the University. However, in an ap
parent effort to place the University in the Regents’ 
shoes, the stipulation also provided that the Universi
ty could raise any official or individual defenses that 
could have been asserted by the Regents had they not 
been dismissed from the case. Churchill argues that 
the stipulation is significant to our resolution of the 
present issues in two ways.

Churchill first argues that the court of appeals 
erred by refusing to address his claims against the 
Regents in their official capacities (which are now 
borne by the University pursuant to the stipulation). 
Churchill contends that because the University 
waived its state sovereign immunity in the pre-trial 
stipulation, the University cannot use state sovereign 
immunity in defending the Regents in his suit 
against them in their official capacities. We reason 
otherwise.

A public official may be sued under Section 1983 
in both her official capacity and her individual capaci
ty. A suit against a public official in his individual 
capacity seeks “to impose personal liability upon a 
government official for actions he takes under color of 
state law.” Kentucky v. Graham, 473 U.S. 159, 165 
(1985). To defend against a personal suit, a public 
official may be able to claim either absolute or quali
fied immunity, otherwise known as personal immuni
ty defenses. Id. at 166-67 (“When it comes to defenses
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to liability, an official in a personal capacity action 
may . . .  be able to assert personal immunity defens
es.”). In contrast, a suit against a public official in her 
official capacity “is, in all respects other than name, 
to be treated as a suit against the [public] entity.” Id. 
at 166. Personal immunity defenses are unavailable 
when a public official is sued in her official capacity. 
See id. at 167. Instead, “[t]he only immunities that 
can be claimed in an official-capacity action are forms 
of sovereign immunity that the entity . . . may pos
sess, such as the Eleventh Amendment [state sover
eign immunity].” Id. As an arm of the state, the 
University and its employees in their official capaci
ties are immune from suit under the doctrine of state 
sovereign immunity. Mt. Healthy City Sch. Dist. Bd. 
ofEduc. v. Doyle, 429 U.S. 274, 280-81 (1977).

The plain meaning of the stipulation is unambig
uous. The University agreed to “waive its immunity 
to claims for damages under the Eleventh Amend
ment to the United States Constitution [state sover
eign immunity].” With respect to the Regents, the 
stipulation stated that the University reserved “the 
ability to present the same defenses that would have 
been available to any of its officials or employees 
acting in their official or individual capacities.” 
(Emphasis added.) Hence, the stipulation provides 
that although the University agreed to waive its 
protection as a public entity under the doctrine of 
state sovereign immunity, the University expressly 
reserved the right to assert the personal immunity 
defenses available to the Regents in their individual
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capacities, including qualified or absolute immunity, 
as well as the official defenses available to the Re
gents and the Board of Regents in their official capac
ities. As established by Graham and its progeny, such 
defenses to claims against public officials in their 
official capacities include the ability of a public offi
cial to invoke the state’s sovereign immunity pursu
ant to the Eleventh Amendment. Graham, 473 U.S. 
at 166-67 (holding that “the only immunities that can 
be claimed in an official-capacity action are forms of 
sovereign immunity that the entity, qua entity, may 
possess, such as the Eleventh Amendment”). As such, 
this defense was not waived by the stipulation, and 
Churchill’s suit against the Regents in their official 
capacities was correctly barred by the trial court 
pursuant to the doctrine of state sovereign immunity. 
Likewise, Churchill’s claims against the Board of 
Regents as an entity were correctly barred under the 
doctrine of state sovereign immunity. As an “arm of 
the [s]tate” (as opposed to a municipal corporation), 
the Board of Regents is entitled to the same immuni
ties as the state itself. Doyle, 429 U.S. at 280. 
Churchill apparently does not dispute this point.

Churchill’s second argument related to the stipu
lation is that the court of appeals erred in allowing 
the University, a public entity, to assert the Regents’ 
personal immunity defenses. As explained above, 
under Graham, it is well established that personal 
immunity defenses are only available to individuals 
and not government entities. Graham, 473 U.S. at 
166-67.
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In this case, however, the obvious intent of the 
stipulation was to place the University in the shoes of 
the Regents in both their official and individual 
capacities. Because Colorado law requires the Uni
versity to defend against and indemnify the Regents 
for any suits against them arising under the perfor
mance of their duties as regents, the parties stipulat
ed to this legal fiction for the sake of simplicity and 
judicial economy. Under the stipulation, this fiction 
placed the University in the position to answer for 
any claims against the Regents but also empowered 
the University to raise any defenses that would have 
been available to the Regents prior to their dismissal 
from the suit. This includes the Regents’ ability to 
defend against the suits against them in their indi
vidual capacities by asserting both absolute and 
qualified immunity. For these reasons, we hold that it 
was not error for the court of appeals to consider the 
Regents’ personal immunity defenses that were 
raised by the University in defense of Churchill’s 
claims.

Qualified and Absolute Immunity
As background to our discussion and analysis of 

the issues in this case, we set forth the law related to 
Section 1983 claims and the pertinent immunities 
that may be raised by public entities and public 
officials who are sued for such alleged constitutional 
and civil rights violations.
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As briefly discussed, state sovereign immunity 
shields the state from suit for state actions that 
violate the rights of an individual. Alden, 527 U.S. at 
733-35. However, Congress passed legislation to 
provide injured plaintiffs with a cause of action 
against government officials in their individual 
capacities for actions taken within the course of their 
public duties that violate the plaintiff’s federal 
statutory or constitutional rights. One such cause of 
action is a Section 1983 claim, which forms the basis 
of Churchill’s claims here.9 See Monroe v. Pape, 365 
U.S. 167, 187 (1961) (holding that, in enacting Sec
tion 1983, Congress intended to provide a private 
right of action under federal law to parties deprived

9 Under Section 1983, Congress has provided individuals 
with a cause of action against government officials who act in 
their official capacities to deprive an individual of his statutory 
or constitutional rights:

Every person who, under color of any statute, ordi
nance, regulation, custom, or usage, of any State or 
Territory or the District of Columbia, subjects, or 
causes to be subjected, any citizen of the United 
States or other person within the jurisdiction thereof 
to the deprivation of any rights, privileges, or immun
ities secured by the Constitution and laws, shall be li
able to the party injured in an action at law, suit in 
equity, or other proper proceeding for redress, except 
that in any action brought against a judicial officer for 
an act or omission taken in such officer’s judicial ca
pacity, injunctive relief shall not be granted unless a 
declaratory decree was violated or declaratory relief 
was unavailable.

42 U.S.C. § 1983.
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of their constitutional rights, privileges, or immuni
ties by an official’s abuse of his position) overruled on 
other grounds by Monell v. Dep’t of Social Servs. of the 
City of N.Y., 436 U.S. 658 (1978)). Section 1983 fre
quently provides redress in the employment context 
for plaintiffs injured by a public official’s retaliation 
for the plaintiff’s protected free speech. See generally 
Martin A. Schwartz, Section 1983 Litigation Claims 
and Defenses § 3.11 (2012) (“First Amendment Retali
ation Claims”).

The Supreme Court has recognized that public 
officials, in their individual capacities, may be im
mune from suits seeking compensatory damages 
under two distinct common law doctrines of immuni
ty: qualified immunity and absolute immunity. As a 
threshold matter, if either level of immunity applies, 
then a public official is completely immune from suit 
seeking monetary damages. Mitchell v. Forsyth, 472 
U.S. 511, 526 (1985) (holding that the entitlement to 
both qualified and absolute immunity is “immunity 
from suit rather than a mere defense to liability”) 
(emphasis omitted).

Qualified immunity applies to a public official’s 
conduct when she takes a discretionary action that a 
reasonable person would not know violates a clearly 
established constitutional right of the plaintiff. 
Harlow v. Fitzgerald, 457 U.S. 800, 818 (2006) 
(“[GJovernment officials performing discretionary 
functions generally are shielded from liability for civil 
damages insofar as their conduct does not violate 
clearly established statutory or constitutional rights



App. 28

of which a reasonable person would have known.”). In 
contrast, absolute immunity protects a public offi
cial’s conduct that violates a plaintiff’s constitutional 
rights even if that conduct was malicious. Although 
absolute immunity applies to a broader spectrum of 
conduct, it is available to a narrower class of public 
officials, those whose special functions or constitu
tional status requires complete protection from suit. 
See Mireles v. Waco, 502 U.S. 9, 11-13 (1991). Some 
public officials, such as judges, prosecutors, and 
legislators, have been categorically granted absolute 
immunity when acting within their official capacities. 
Imbler u. Pachtman, 424 U.S. 409, 424-25 (1976). In 
addition, the doctrine of absolute immunity has also 
been extended to provide immunity for the quasi
judicial decision-making powers that the legislature 
or constitution vests in certain administrative offi
cials. Butz v. Economou, 438 U.S. 478, 513-14 (1978) 
(holding that persons performing adjudicatory func
tions within federal agencies are entitled to absolute 
immunity from damages liability for their judicial 
acts).

Under Supreme Court precedent, neither abso
lute nor qualified immunity applies to Section 1983 
actions where plaintiffs seek equitable relief.10 See

10 A damage remedy seeks to make an injured plaintiff 
whole through an award of damages. Unlike compensation 
damages, equity seeks remedies such as an injunction or an 
order for specific performance where monetary damages do not 
adequately redress the plaintiff’s injury. Black’s Law Dictionary 
445, 1408 (9th ed. 2009). Historically, under the common law, 

(Continued on following page)
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Pulliam v. Allen, 466 U.S. 522, 541-42 (1984) (holding 
that “judicial immunity is not a bar to prospective 
injunctive relief against a judicial officer acting in her 
judicial capacity”). However, in 1996, Congress statu
torily exempted judicial officers from equitable reme
dies sought by plaintiffs under Section 1983. Federal 
Courts Improvement Act of 1996, Pub. L. No. 104- 
317, § 309(c), 110 Stat. 3847. Although the Supreme 
Court has held that both judicial officials and certain 
administrative officials performing quasi-judicial 
functions are protected by absolute immunity, the 
Supreme Court has yet to clarify whether Section 
1983’s exemption for judicial officers from plaintiffs 
who seek equitable remedies applies with equal force 
to quasi-judicial officers. Compare Montero v. Travis, 
171 F.3d 757, 761 (2d Cir. 1999) (holding that judicial

equitable remedies were not tried to a jury but could be sought 
only in a court of equity. In contrast, legal remedies (including 
compensatory damages) were tried to a jury and could be sought 
only in a court of law. Am. Family Mut. Ins. Co. v. DeWitt, 218 
P.3d 318, 322 (Colo. 2009).

Although the courts of law and courts of equity have long 
since merged, the distinction between the two types of relief 
remains: “Merger has not eliminated the difference between law 
and equity with regard to jury trials. Purely equitable cases are 
still tried without a jury, while cases at law are constitutionally 
entitled to a jury.” Id. This distinction stands because the 
appropriate amount of compensatory damages typically presents 
a purely factual question, whereas an award of equitable relief 
often requires the discretion of a judge to “balance the equities” 
through consideration of the nature of the plaintiff’s claim(s) 
and any equitable defenses as well as broader policy considera
tions. Dan B. Dobbs, Law of Remedies § 2.4(1) (2d ed. 1993).
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immunity bars claims for equitable relief against 
officials serving a quasi-judicial function), and Roth v. 
King, 449 F.3d 1272, 1286-87 (D.C. Cir. 2006) (holding 
that judicial immunity from equitable relief extends 
to quasi-judicial officers), with Simmons u. Fabian, 
743 N.W.2d 281, 289-91 (Minn. Ct. App. 2007) (noting 
the uncertainty of the issue but holding that judicial 
immunity from injunctive relief is “indeed restricted 
to ‘judges’ ”).

Churchill’s Termination Claim
Churchill argues that the court of appeals erred 

in affirming the trial court’s judgment as a matter of 
law on his termination claim because it incorrectly 
held that the Regents in their individual capacities 
were shielded from suit under quasi-judicial absolute 
immunity. Churchill contends that the Regents’ 
decision was not functionally comparable to the role 
of a judge because, he argues, the Regents were 
biased against him, the Regents were not sufficiently 
insulated from political pressures, there is no evi
dence that the decision was based on precedent, and 
there was no forum in which he could seek independ
ent, rigorous review of their decision.

We review the pertinent federal absolute immun
ity law and apply it to the facts of Churchill’s termi
nation. A judgment as a matter of law presents a 
purely legal question, which we review de novo. 
Aspen Wilderness Workshop, Inc. v. Colo. Water Con
servation Bd., 901 P.2d 1251, 1256 (Colo. 1995). We
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ultimately conclude that the Regents are entitled to 
absolute immunity because their role as quasi
judicial public officials was functionally comparable 
to the role of a judge.

If a public official’s action falls under the auspi
ces of absolute immunity, then the doctrine provides 
that public official with complete and total immunity 
from suit, irrespective of how egregious or unlawful 
the action may have been. Tobin for Governor v. III. 
State Bd. of Elections, 268 F.3d 517, 524 (7th Cir. 
2001) (“Even if [the plaintiff’s] suit is meritorious . . . 
it cannot pierce the shield of absolute immunity 
because judicial officers are entitled to that immunity 
even when they act in error, maliciously, or in excess 
of their authority.”). Given the harsh result that 
absolute immunity can have on plaintiffs with legiti
mate claims, the Supreme Court has applied the 
doctrine sparingly to include only “those exceptional 
situations where it is demonstrated that absolute 
immunity is essential for the conduct of the public 
business.” Butz, 438 U.S. at 507. “Officials who seek 
[absolute immunity] have the burden of showing that 
such an exemption is justified by overriding consider
ations of public policy.” Forrester v. White, 484 U.S. 
219, 224 (1988).

Some officials, such as judges, prosecutors, and 
legislators, have been categorically granted absolute 
immunity when acting within their official capacities 
because, by definition, their positions involve highly 
discretionary — and often politically fraught — deci
sions that might be compromised if subjected to the
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constant threat of retaliatory litigation. 4 McQuillin, 
The Law of Municipal Corporations § 12:260 n.2 (3d 
ed. 2011) (collecting cases); see, e.g., Forrester, 484 
U.S. at 226 (“[T]he nature of the adjudicative function 
requires a judge frequently to disappoint some of the 
most intense and ungovernable desires that people 
can have.”). The difficult and important decisions that 
society asks such officials to undertake “invariably 
produce[ ] at least one losing party, who would ‘accept 
anything but the soundness of the decision in expla
nation of the action of the judge.’ ” Butz, 438 U.S. at 
509 (quoting Bradley v. Fisher, 80 U.S. (1 Wall.) 335, 
348 (1871)). “[T]o submit all officials, the innocent as 
well as the guilty, to the burden of a trial and to the 
inevitable danger of its outcome, would dampen the 
ardor of all but the most resolute, or the most irre
sponsible, in the unflinching discharge of their du
ties.” Gregoire v. Biddle, YJ1 F.2d 579, 581 (2d Cir. 
1949). Absolute immunity, in these contexts, benefits 
not only the protected official but also society at 
large. Pierson v. Ray, 386 U.S. 547, 553-54 (1967).

This logic has been extended in some instances to 
provide absolute immunity to other public officials 
tasked with quasi-judicial decision-making responsi
bilities. This is so because, as the Supreme Court has 
concluded, some quasi-judicial actions are so similar 
in function to that of the judiciary that the threat of 
liability for those actions implicates the same con
cerns: the need to preserve the neutrality of such 
functions and to protect the officials carrying them 
out from the constant threat of frivolous litigation for
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merely doing the job that society has collectively 
asked them to do. Butz, 438 U.S. at 508-14; see also 
id. at 514 (“[W]e think that the risk of an unconstitu
tional act by [a quasi-judicial official] is clearly out
weighed by the importance of preserving the 
independent judgment of these men and women.”). 
Although not categorically protected by absolute 
immunity in the same way that judges and prosecu
tors are, officials engaged in quasi-judicial decision
making may be absolutely shielded from liability for 
acts that are “ ‘functionally comparable’ to that of a 
judge.” Id. at 513.

To assist lower courts in determining whether a 
public official’s quasi-judicial actions “share[ ] enough 
of the characteristics of the judicial process” to merit 
absolute immunity, id., the Supreme Court has 
enumerated a non-exhaustive list of factors:

(a) [T]he need to assure that the individual 
can perform his functions without harass
ment or intimidation;
(b) the presence of safeguards that reduce 
the need for private damages actions as a 
means of controlling unconstitutional con
duct;
(c) insulation from political influence;
(d) the importance of precedent;
(e) the adversary nature of the process; and
(f) the correctability of error on appeal.
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Cleavinger v. Saxner,11 474 U.S. 193, 202 (1985) 
(summarizing the factors set forth in Butz,12 438 U.S. 
at 512). Lower courts have held that these factors are 
to be applied in a holistic fashion and that the scope 
of the inquiry is not whether each factor is present 
but rather whether the balance of all of the factors 
favors immunity. See, e.g., Russell v. Town of Buena 
Vista, Colo., No. 10-CV-00862-JLK-KMT, 2011 WL 
288453, at *19-20 (D. Colo. Jan. 12, 2011) (balancing 
all six Butz factors to determine that a town’s board 
of trustees was entitled to absolute immunity regard
ing its decision to remove the town’s mayor from 
office); see also Disraeli v. Rotunda, 489 F.3d 628, 631 
(5th Cir. 2007) (emphasizing that the Butz factors

11 In Cleavinger, the Court held that a prison disciplinary 
review committee was not entitled to absolute immunity because 
the committee was not sufficiently independent from its super
visor, the warden, or the day-to-day workplace politics present at 
the correctional institution. Id. at 203-04. The Court reasoned 
that the committee’s decisions were not based on a process with 
sufficient procedural safeguards. Id. at 206. The Court was 
particularly concerned that prisoners appealing a disciplinary 
decision were not afforded independent legal counsel and that 
the prisoners were unable to compel the attendance of witnesses 
and not allowed to cross-examine adverse witnesses. Id. “In 
sum, the members [of the review committee] had no identifica
tion with the judicial process of the kind and depth that has 
occasioned absolute immunity.” Id.

12 After applying these factors, the Butz Court held that 
Department of Agriculture hearing officers responsible for 
setting commodity futures prices are entitled to quasi-judicial 
absolute immunity because they operate independently from 
political influence and provide significant process before render
ing a decision. 438 U.S. at 512-16.
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should be applied comprehensively); Mylett v. 
Mullican, 992 F.2d 1347, 1353 (5th Cir. 1993) (noting 
that, when applying the Butz factors, “[n]o one factor 
is controlling”).

We now apply each of these factors13 to the Re
gents’ administrative and procedural action in termi
nating Churchill and conclude that — in performing 
this action -  the Regents’ termination of Churchill’s 
employment was “functionally comparable” to a 
judicial action.14 Butz, 438 U.S. at 513. We analyze

13 As noted, the six factors first set forth in Butz do not 
constitute an exhaustive list. Cleavinger, 474 U.S. at 202. 
Neither party, however, directs us to any additional factors to be 
considered consistent with the policy foundation of the doctrine 
of quasi-judicial absolute immunity. Thus, we limit our analysis 
to the Butz factors.

14 Although we affirm the court of appeals on this issue, we 
note our disagreement with the part of its rationale that relied 
on the term “quasi-judicial” as that term has been defined under 
Colorado law to determine when judicial review of an adminis
trative action is available under C.R.C.P. 106(a)(4). See, e.g., 
Cherry Hills Resort Dev. Co. v. Cherry Hills Vill., 757 P.2d 622, 
625 (Colo. 1988). For the purpose of determining the application 
to public officials’ immunity, we look to federal case law and not 
to our decisions construing Rule 106(a)(4).

Rule 106(a)(4) provides for judicial review of administrative 
decisions “[w]here any governmental body or officer or any lower 
judicial body exercising judicial or quasi-judicial functions has 
exceeded its jurisdiction or abused its discretion, and there is no 
plain, speedy and adequate remedy otherwise provided by law.” 
(Emphasis added.) We have defined the term “quasi-judicial” 
more broadly to define the scope of Rule 106(a)(4) than the 
federal courts have to determine when absolute immunity 
applies. Compare Kodama v. Johnson, 786 P.2d 417, 419 (Colo. 
1990) (holding that prison disciplinary commission was subject 

(Continued on following page)
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each factor in turn. See Forrester, 484 U.S. at 224 
(“[W]e examine the nature of the functions with 
which a particular official or class of officials has been 
lawfully entrusted, and we seek to evaluate the effect 
that exposure to particular forms of liability would 
likely have on the appropriate exercise of those 
functions.”).

Need to Protect Against Harassment or Intimidation
As discussed, a foundational purpose of the 

doctrine of absolute immunity, and its subsequent 
extension to administrative actions that are quasi
judicial in nature, is the concern that tough decisions 
frequently produce sore -  often litigious -  losers. See 
Butz, 438 U.S. at 512 (“The loser in one forum will 
frequently seek another, charging the first with 
unconstitutional animus.”). Allegations of academic 
misconduct and dishonesty seem especially ripe for 
creating angry and emotional litigants. See Gressley 
v. Deutsch, 890 F. Supp. 1474, 1491 (D. Wyo. 1994); 
accord Pierson, 386 U.S. at 554 (“It is a judge’s duty 
to decide all cases . . . , including controversial cases 
that arouse the most intense feelings in the litigants.

to C.R.C.P. 106(a)(4) review), with Cleavinger, 474 U.S. at 201 
(holding that prison disciplinary commission was not sufficiently 
independent to be afforded absolute immunity); see also Bd. of 
Cnty. Comm’rs of Douglas Cnty. v. Sundheim, 926 P.2d 545, 549 
(Colo. 1996) (holding that procedural rules governing C.R.C.P. 
106(a)(4) review are inapplicable to quasi-judicial actions 
challenged under Section 1983).
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His errors may be corrected on appeal, but he should 
not have to fear that unsatisfied litigants may hound 
him with litigation charging malice or corruption.”).

The need for freedom from harassment is espe
cially important in the university setting. As the 
Supreme Court recognized in Regents of the Universi
ty of California v. Bakke, 438 U.S. 265 (1978), one of 
the “essential freedoms” of an institution of higher 
learning is “to determine for itself on academic 
grounds who may teach, what may be taught, how it 
shall be taught, and who may be admitted to study.” 
Id. at 312 (quoting Sweezy v. New Hampshire, 354 
U.S. 234, 263 (1957) (Frankfurter, J., concurring)). 
This reasoning strongly suggests that the Regents 
must be granted a certain degree of autonomy in 
their employment decisions to ensure that they are 
not forced through litigation to retain a professor who 
has engaged in repeated instances of academic dis
honesty. To hold otherwise could compromise the 
University’s institutional mission and integrity.

Procedural Safeguards
As set forth in Cleavinger, whether an adminis

trative decision contains sufficient “procedural safe
guards” is an important factor because it ensures 
procedural fairness. 474 U.S. at 206. The greater 
process provided, the more likely that an administra
tive action will resemble the work of a judge in a 
courtroom. See id. The “procedural safeguards” at
tendant to an administrative action that can be
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classified as quasi-judicial include the right to coun
sel, the ability to cross-examine, the ability to present 
an opening statement and closing argument, the 
ability to put on witnesses and present rebuttal 
evidence, and the adherence to an explicit and prede
termined burden of proof. Id.

In Cleavinger, the Supreme Court rejected a 
claim of quasi-judicial absolute immunity largely on 
the grounds that the underlying administrative 
process neither allowed the aggrieved party to be 
represented by counsel nor allowed the aggrieved 
party to compel the attendance of witnesses or to 
cross-examine adverse witnesses. Id. The hearing 
was not governed by a cognizable burden of proof, and 
little respect was paid to the rules of evidence. Id. 
Nor was a verbatim transcript of the hearing pre
pared to facilitate possible review under the federal 
Administrative Procedure Act. Id.

Here, Churchill was afforded significantly more 
process than that in Cleavinger. Over the course of 
the two-year investigation into the allegations of 
academic misconduct, Churchill appeared in person 
and submitted written arguments rebutting the 
charges against him before no less than five Universi
ty bodies: (1) the inquiry committee that interviewed 
Churchill and accepted his written responses to the 
allegations; (2) the investigative committee that 
considered hundreds of pages of documents submitted 
by Churchill in his defense; (3) the standing commit
tee that considered Churchill’s written response to 
the investigative committee’s report; (4) the faculty



App. 39

senate committee that conducted Churchill’s seven- 
day hearing; and (5) the Regents who accepted 
Churchill’s written argument and allowed Churchill, 
through his attorney, to argue his case before them. 
At each step, Churchill was allowed to and did retain 
the assistance of able legal counsel.

As required by the Laws of the Regents and 
Regent Policy 5-1, at the seven-day faculty senate 
committee hearing, Churchill made an opening 
statement and closing argument, presented his own 
witnesses and evidence in his defense, and cross- 
examined adverse witnesses. Pursuant to Regent 
Policy 5-1, a written transcript and a video recording 
were prepared chronicling the complete proceeding, 
and the faculty senate committee made written 
findings and recommendations. At the seven-day 
hearing, the University was required to prove by 
clear and convincing evidence that Churchill’s aca
demic misconduct fell below the minimum standards 
of professional integrity.

r'

Insulation from Political Influence
The next Butz factor leads us to consider whether 

the Regents were truly acting independently when 
they decided to terminate Churchill’s tenured em
ployment. To balance this factor, we must determine 
whether the Regents are sufficiently autonomous and 
free from ongoing political pressures such that their 
decision is worthy of the respect afforded the judg
ment of a member of the judiciary, whom our system
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faithfully presumes to be free from outside influence. 
See Butz, 438 U.S. at 513.

Churchill argues that the Board of Regents is an 
inherently political body because each of the nine 
Regents is elected to a six-year term. Colo. Const, art. 
EX, § 12. Although Churchill concedes that the Board 
of Regents is an independent body because it origi
nates from the Colorado Constitution and is not 
subordinate to either the General Assembly or the 
governor, he asserts that this direct accountability to 
the people precludes the Regents from sitting as 
neutral arbiters. Especially in this case, Churchill 
argues, where media pressure and popular public 
opinion had coalesced to cast his scholarship in an 
intensely negative light, the Regents could not possi
bly have tuned out the myriad calls for his ousting. 
Churchill claims that the Regents had no meaningful 
choice because any action short of dismissal would 
have resulted in a severe political backlash against 
the Regents.

Federal courts, however, have looked to much 
more than whether an administrative body is elected 
to resolve the potential applicability of absolute 
immunity. As noted by the federal District Court for 
the District of Colorado, the label “political influence” 
that is used to describe this Butz factor is “somewhat 
of a misnomer.” Russell, 2011 WL 288453, at *16 
(reasoning that “for the purposes of immunity analy
sis, the insulation-from-political-influence factor does 
not refer to the independence of the government 
official from the political or electoral process, but
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instead to the independence of the government official 
as a decision-maker” (quoting Brown v. Griesenauer, 
970 F.2d 431, 439 (8th Cir. 1992))). Because many 
states elect their judges through popular vote, wheth
er an administrative body is elected cannot be said to 
make that body more or less like the judiciary. Dotzel 
v. Ashbridge, 438 F.3d 320, 326 (3d Cir. 2006) 
(“Whether an official is elected or appointed is not in 
itself probative of anything at all in the ‘acts like a 
judge’ analysis; the devil is always in the details.”); 
Brown, 970 F.2d at 439 (noting that both legislators 
and many state judges are elected by the public but 
nonetheless enjoy absolute immunity for acts taken 
in their official capacities). In Colorado, judges are 
not directly elected but are periodically brought 
before the electorate in retention elections. Colo. 
Const, art. VI, § 25. Thus, Churchill’s concern that 
the Regents were impermissibly swayed by fear of 
retribution in future elections is no different than the 
political pressure faced by Colorado judges whom we 
expect to remain neutral and make politically unpop
ular decisions pursuant to controlling law though 
they will later face a retention election.

The Board of Regents is unique in our constitu
tional structure in that it exists independently of both 
the legislative and executive branches. Colo. Const, 
art. EX, § 12. This case is readily distinguished from 
Cleavinger, where the Supreme Court rejected the 
prison disciplinary board’s claim of absolute immuni
ty largely because the board was subject to the direc
tion and control of the prison’s warden and because
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the board members were employees of the federal 
Bureau of Prisons. 474 U.S. at 203-04. In contrast, 
the Regents are the highest authority in the Univer
sity of Colorado system and enjoy complete independ
ence to select the president of the University and to 
dictate the University’s policies and programs. Colo. 
Const, art. IX, § 13; cf. Purisch v. Tenn. Technological 
Univ., 76 F.3d 1414, 1422 (6th Cir. 1996) (rejecting a 
claim of absolute immunity for university grievance 
committee because the members of the committee 
were employees of the university and “subordinates of 
the university president, who select[ed] the commit
tee’s members and review[ed] its decisions”).

Importance of Precedent
Next we consider the extent to which the Re

gents’ decision was guided by precedent and was not 
purely discretionary. As evidence that the Regents’ 
actions were substantially discretionary, Churchill 
points to the fact that DiStefano testified that the 
Regents’ emergency meeting following the initial 
wave of national publicity in January 2005 was 
unprecedented. Churchill notes that the Regents 
failed to provide evidence of similar termination 
proceedings to show that his termination was in 
accordance with standard procedure.

These arguments misinterpret this Butz factor. 
Several federal courts that have addressed this factor 
in depth have concluded that the appropriate inquiry 
is not whether the allegedly quasi-judicial action was
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in accordance with prior, similar decisions, but rather 
whether the decision was constrained by outside law. 
Dotzel, 438 F.3d at 327 (noting that, when assessing 
the use-of-precedent Butz factor, the relevant inquiry 
is whether the decision is “constrained by outside 
law”); see also Keystone Redevelopment Partners, LLC 
v. Decker, 631 F.3d 89, 99 (3d Cir. 2011) (reasoning 
that in instances where the allegedly wrongful ad
ministrative action is the first of its kind, courts 
should simply look to whether the decision was 
governed by a predetermined procedure and burden 
of proof). Thus, the appropriate inquiry is not wheth
er the Regents’ emergency meeting and ultimate 
decision to terminate Churchill for academic miscon
duct were supported by evidence of prior similar acts. 
Instead, the issue is whether these actions were 
supported by and consistent with the Laws of the 
Regents and Regent Policy 5-1.

As detailed above, Regent Policy 5-1 provides for 
a comprehensive procedure before a tenured professor 
may be terminated for cause. Regent Policy 5-1 pro
vides that a tenured professor may request a hearing 
with the opportunity to be represented by an attor
ney, present oral argument, cross-examine adverse 
witnesses, and put on evidence and witnesses to 
counter the allegations of academic misconduct. 
Under the policy, a tenured professor cannot be 
terminated without a finding that his conduct fell 
below the University’s standards of academic integ
rity by clear and convincing evidence. Adherence to 
these procedures guarantees that employment
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decisions of the Regents will not be purely discretion
ary. Dotzel, 438 F.3d at 327 (holding that, where a 
board is required by internal policy to issue a written 
opinion accompanied by findings of fact and conclu
sions based thereon, “[the] procedure is quintessen- 
tially judicial”).

Adversarial Nature of the Proceeding
Under the Laws of the Regents, the procedure for 

terminating the employment of a tenured professor is 
by nature adversarial. Accord Dotzel, 438 F.3d at 327 
(noting that decisions made by a township’s Board of 
Supervisors are “adversarial as a matter of law”). 
Regent Policy 5-1, adopted under the authority of the 
Laws of the Regents, required that Churchill receive 
notice that the Regents intended to terminate his 
tenured employment and that he be provided with an 
opportunity to appear and rebut the allegations 
against him. Also, as discussed, Churchill was afford
ed an opportunity to present evidence in his defense 
and to cross-examine adverse witnesses. “These are 
hallmarks of adversarial proceedings.” Id.

Correctabilitv of Error on Appeal
Lastly, we consider whether the Regents’ decision 

is without any alternate form of review, such that the 
application of absolute immunity from Section 1983 
would grant the Regents complete impunity from a 
serious allegation of a constitutional violation. The 
court of appeals reasoned that such alternate review
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was available to Churchill under C.R.C.P. 106(a)(4), 
which provides judicial relief from administrative 
decisions that lack jurisdiction or constitute an abuse 
of discretion. Churchill did not seek review pursuant 
to C.R.C.P. 106(a)(4).

Churchill argues that the court of appeals erred 
because Rule 106(a)(4) enables a reviewing court to 
set aside a quasi-judicial administrative decision only 
if it is found to be arbitrary and capricious. Widder v. 
Durango Sch. Dist. No. 9-R, 85 P.3d 518, 526 (Colo. 
2004) (“[Rule 106(a)(4)] does not contemplate a new 
evidentiary hearing at the district court level, but 
rather contemplates that the district court will review 
the record of the proceedings conducted elsewhere 
and determine whether the acting entity abused its 
discretion or exceeded its jurisdiction”)- Churchill 
contends that this standard strongly shifts a pre
sumption of legality in the Regents’ favor because all 
they would need to prove at a C.R.C.P. 106(a)(4) 
review hearing is that their decision was based on 
some credible evidence. Thus, Churchill argues, even 
if he had been terminated solely on the basis of his 
free speech in violation of the First Amendment, then 
the Regents’ action could survive C.R.C.P. 106(a)(4) 
review by presenting their pre-textual reason for his 
termination -  alleged academic misconduct.

Although it is true that a lack of evidence is one 
basis for a court reviewing an administrative decision 
under C.R.C.P. 106(a)(4) to find that a decision was 
arbitrary and capricious, it is not the only basis. 
Relevant here, an administrative decision is per se
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arbitrary and capricious if it violates a party’s consti
tutional rights. See Colorado Racing Comm’n v. 
Smaldone, 492 P.2d 619, 620 (1972) (reasoning that 
the application of an unconstitutional administrative 
policy necessarily amounts to an abuse of discretion). 
Even if the record supports a constitutional basis 
for his termination, appellate review for an abuse 
of discretion still provides Churchill a meaningful 
opportunity to argue that the University’s stated 
reason was merely a pretext for an unconstitutional 
purpose. Lawley v. Dep’t of Higher Educ., 36 P.3d 
1239, 1248 (Colo. 2001) (“If the employer meets its 
burden of producing a legitimate reason for the 
action, the complainant must be given a full and fair 
opportunity to demonstrate by competent evidence 
that the presumptively valid reasons for the adverse 
employment decision were in fact a pretext for dis
crimination.” (internal quotations omitted)).

Accordingly, if Churchill could establish in a
C.R.C.P. 106(a)(4) hearing that one reason for his 
termination was retaliation for his free speech, a 
reviewing court would be compelled to reject the 
Regents’ decision as arbitrary and capricious. Thus, 
Churchill’s argument that a holding that the Regents 
were entitled to absolute immunity from Section 1983 
liability grants them carte blanche to violate the First 
Amendment rights of the University’s employees is 
incorrect. Instead, such violations must be policed 
through the C.R.C.P. 106(a)(4) review process. Al
though C.R.C.P. 106(a)(4) does not provide for the 
same remedies in terms of economic damages, it
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nevertheless ensures that the Regents are not above 
the law and provides relief from conduct violating the 
Constitution.

Another basis for setting aside an administrative 
decision as arbitrary and capricious would be a show
ing at a C.R.C.R 106(a)(4) hearing that the adminis
trative decisionmakers held some institutional bias 
or personal grudge against the affected party. Venard 
v. Dep’t of Corn, 72 P.3d 446, 449-50 (Colo. App. 2003) 
(holding that an allegedly biased administrative hear
ing officer abused her discretion by failing to recuse 
herself because a decisionmaker “must be neutral 
and detached”). Any appearance of impropriety suffi
cient to cast doubt on the impartiality of the Regents 
and the investigating faculty members would be 
grounds for a reversal of the underlying administra
tive decision to terminate Churchill’s employment. Id. 
at 450. Hence, we conclude that the proper forum for 
Churchill’s continued assertion that the Regents’ 
investigation and ultimate termination of his em
ployment was tainted by the personal animus that 
many at the University allegedly held against him 
was in the C.R.C.R 106(a)(4) context.

Balance of Factors
On balance, the Butz factors demonstrate that 

the Regents’ termination of Churchill was a quasi
judicial act entitled to protection by absolute immuni
ty. Hence, we hold that the trial court did not err in
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granting the University’s directed verdict and vacat
ing the jury’s verdict and award of nominal damages.

Equitable Relief
Next, we turn to Churchill’s argument that 

irrespective of any immunity held by the Regents, he 
is nevertheless entitled to equitable relief in the form 
of reinstatement and front pay under Section 1983, 
given the jury’s finding that his employment was 
terminated in retaliation for his controversial essay. 
The court of appeals held that Section 1983 statutori
ly exempts quasi-judicial officers from equitable 
remedies. Thus, given that it had previously held that 
the Regents’ dismissal of Churchill constituted a 
quasi-judicial action, the court of appeals also held 
that Churchill could not bring an equitable claim 
under Section 1983. Churchill argues that even if the 
Regents’ decision was quasi-judicial in nature, the 
court of appeals erred in applying Section 1983’s 
statutory exemption for judicial officers from equita
ble remedies to the Regents as quasi-judicial officers. 
Statutory interpretation is a question of law, which 
we review de novo. Granite State Ins. Co. v. Ken Caryl 
Ranch Master Ass’n, 183 R3d 563, 566 (Colo. 2008).

Under the common law, judicial officers and 
qualifying officials performing quasi-judicial func
tions are absolutely immune from suits seeking 
monetary damages under Section 1983. Butz, 438 
U.S. at 513-14. However, the same is not true of suits 
seeking equitable or injunctive relief. Pulliam, 466
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U.S. at 542-43 (holding that judicial officers are not 
immune from suits seeking equitable or injunctive 
relief). In Pulliam, the Supreme Court held that 
common law “judicial immunity is not a bar to pro
spective injunctive relief against a judicial officer 
acting in her judicial capacity.” Id. at 541-42. Follow
ing Pulliam, however, Congress amended Section 
1983 in 1996 to statutorily exempt judicial officers 
from equitable suits arising under an alleged Section 
1983 violation by a judicial officer. Federal Courts 
Improvement Act of 1996, Pub. L. No. 104-317,

. § 309(c), 110 Stat. 3847. Thus, in the absence of 
common law immunity for judges against equitable 
relief, Congress erected a statutory protection to 
preclude the enforcement of Section 1983 against 
judicial officers on equitable terms. Congress’s 1996 
amendment to Section 1983 did not, however, clarify 
whether the exemption from suits seeking equitable 
relief against judicial officers extends to include 
quasi-judicial officers in the same manner that judi
cial absolute immunity has been extended to include 
certain quasi-judicial actions.

Churchill argues that under the plain meaning of 
the statute, Section 1983’s exemption for judicial 
officers does not extend to quasi-judicial officers. He 
claims that even if the Regents are absolutely im
mune from damages under the common law doctrine 
of quasi-judicial absolute immunity, then the trial 
court erred by failing to consider his claim for pro
spective injunctive relief consistent with Pulliam, 466 
U.S. at 541-42 (holding that judicial immunity is not
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a bar to claims seeking prospective injunctive relief 
against judicial officers acting in their official capaci
ties). As persuasive authority for his position, 
Churchill relies heavily on Simmons v. Fabian, 743 
N.W.2d 281 (Minn. Ct. App. 2007). In that case, a 
division of the Minnesota Court of Appeals considered 
the legislative history behind the 1996 amendment to 
Section 1983 and ultimately concluded that “Congress 
did not even consider the issue of quasi-judicial 
officers when it amended section 1983, much less 
affirmatively intend to restrict the availability of 
injunctive relief against them.” Id. at 294. Thus, the 
Simmons court held that equitable remedies for 
Section 1983 violations could be enforced against 
quasi-judicial officers, irrespective of any common law 
quasi-judicial absolute immunity from suits seeking 
monetary damages. Id.

On the other hand, the University directs us to 
the great weight of federal precedent rejecting this 
reading and holding that quasi-judicial officers are 
included within Section 1983’s exemption for judicial 
officers from suits in equity. Pelletier v. Rhode Island, 
No. 07-186S, 2008 WL 5062162, at *5-6 (D.R.I. Nov. 
26, 2008) (collecting cases from the Second, Sixth, 
Seventh, Ninth, and D.C. Circuits and noting that 
Simmons is the lone outlier to reach a contrary 
holding).

Rather than confront this question of federal 
statutory construction, we resolve this issue by re
viewing the trial court’s alternative ruling refusing to 
order Churchill’s requested equitable remedies of
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reinstatement and front pay. The trial court ruled in 
the alternative to its statutory construction of Section 
1983 that Churchill’s request for equitable remedies 
was not justified given the combination of Churchill’s 
academic dishonesty, the strained relationship be
tween the employer and employee, the jury verdict of 
one dollar in compensatory damages, and his failure 
to mitigate his alleged damages.

“The award of equitable relief by way of rein
statement rests in the discretion of the trial court.” 
Bingman v. Natkin & Co., 937 F.2d 553, 558 (10th 
Cir. 1991); Dobbs, supra § 2.4(1) (explaining that an 
award of equitable remedies should be left to the 
court because it involves a “ ‘balancing’ [of] equities, 
hardships, and the interests of the public and of third 
persons”). Hence, we review the trial court’s denial of 
both front pay and reinstatement for an abuse of 
discretion.

A court abuses its discretion only if its decision 
is “manifestly arbitrary, unreasonable, or unfair.” 
Freedom Colo. Info., Inc. v. El Paso Cnty. Sheriff’s 
Dep’t, 196 P.3d 892, 899 (Colo. 2008). “In assessing 
whether a trial court’s decision is manifestly unrea
sonable, arbitrary, or unfair, we ask not whether we 
would have reached a different result but, rather, 
whether the trial court’s decision fell within a range 
of reasonable options.” E-470 Pub. Highway Auth. v. 
Revenig, 140 P.3d 227, 230-31 (Colo. App. 2006). 
“Accordingly, we do not look to see whether we agree 
with the trial court.” Hall v. Moreno, 2012 CO 14, 
% 54. Instead, we review the trial court’s decision “to
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ensure that it was based on credible evidence and 
that it did not ‘exceed[] the bounds of the rationally 
available choices.’ ” Id. (quoting Big Sky Network 
Can., Ltd. v. Sichuan Provincial Gov’t, 533 F.3d 1183, 
1186 (10th Cir. 2008)).

In addition, we recognize that to fashion an 
equitable remedy, however, “a district court is bound 
both by a jury’s explicit findings of fact and those 
findings that are necessarily implicit in the jury’s 
verdict.” Bartee v. Michelin North America, Inc., 374 
F.3d 906, 912-13 (10th Cir. 2004) (“ ‘[T]he subsequent 
findings by the trial judge in deciding the equitable 
claims [cannot] conflict with the jury’s [explicit and 
implicit] determinations.’ ” (quoting Ag Servs. of Am., 
Inc. v. Nielsen, 231 F.3d 726, 731 (10th Cir. 2000))). 
When “the jury verdict by necessary implication 
reflects the resolution of a common factual issue . . . 
the [trial] court may not ignore that determination.” 
Ag Servs. of Afn., Inc., 231 F.3d at 732; id. at 730-32 
(noting that, when resolving equitable claims, a trial 
court may not substitute its judgment of the facts for 
that of the jury).

In its ruling denying reinstatement, the trial 
court found that the relationship between Churchill 
and the University was marred by an absence of 
mutual trust and thus was irretrievably broken. See 
Thornton v. Kaplan, 961 F. Supp. 1433, 1439 (D. Colo. 
1996) (“In this case, there appears to be a complete 
absence of mutual trust which would foster collegial 
relationships and the ability to participate in collab
orative projects that are typical in the academic
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community.”) The trial court reasoned that forcing 
the University to reinstate Churchill would result in 
a substantial distraction that would negatively im
pact the University’s core mission to educate its 
students and advance academic and scientific re
search. In his trial testimony, Churchill stated that 
he disagreed with the University’s standards of 
scholarship. The trial court found that this made it 
especially likely that reinstatement would only serve 
to risk further instances of academic misconduct.

Given that the University committees that 
investigated Churchill found that he had engaged in 
repeated, flagrant acts of academic misconduct and 
dishonesty, the trial court also stated that reinstate
ment would greatly undermine the University’s 
efforts to hold its students and faculty to the highest 
standards of personal and academic integrity. Simi
larly, the trial court reasoned that ordering Church
ill’s reinstatement would impair the University’s 
ability to ensure that its faculty maintained rigorous 
levels of academic integrity and would restrict its 
academic autonomy. Reinstatement might signal to 
the students and faculty that the University tolerates 
plagiarism and the fabrication of sources in scholarly 
work. The trial court also found that reinstatement 
could tarnish the reputation of the institution gener
ally and the Ethnic Studies Department specifically. 
Such reputational injuries could make it more diffi
cult for the University to hire the best faculty and 
more difficult for graduating students to find em
ployment. Ford Motor Co. v. EEOC, 458 U.S. 219, 239
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(1982) (stating that an equitable remedy may be 
partially based on a consideration of the rights of 
third parties).

Finally, the trial court reasoned that front pay 
was inappropriate because Churchill failed to show 
that he had made any attempt to mitigate his lost 
salary during the period between the termination of 
his tenured employment and the initiation of the 
present suit, and the jury determined that he suffered 
nominal damages of one dollar. See Denesha v. Farm
ers Ins. Exch., 161 F.3d 491, 502 (8th Cir. 1998) (“[A] 
plaintiff must make some sustained minimal attempt 
to obtain comparable employment.”).

We hold that the trial court did not abuse its 
discretion when it ruled that neither reinstatement 
nor front pay was appropriate in this case. Its analy
sis appears well-reasoned and is supported by both 
credible evidence and analogous federal case law. See, 
e.g., Acrey v. Am. Sheep Indus. Ass’n, 981 F.2d 1569, 
1576 (10th Cir. 1992) (“The [trial] court’s decision 
that a productive and amicable working relationship 
between the parties was not feasible is supported by 
the record and hence not an abuse of discretion.”). 
Hence, we affirm the denial of Churchill’s request for 
equitable relief.

Churchill’s Bad Faith Investigation Claim
Lastly, Churchill argues that the court of appeals 

erred in affirming the trial court’s directed verdict in 
favor of the Regents on his bad faith investigation
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claim. The trial court granted the directed verdict 
because it found that the investigation did not consti
tute an adverse employment action. The court of 
appeals agreed that it did not constitute an adverse 
employment action, reasoning that the investigation 
itself did not result in any change in the terms and 
conditions of Churchill’s employment because during 
the investigation Churchill retained his tenured 
position, received his normal pay and benefits, and 
continued to be allowed to teach classes and to speak 
openly in public. The court of appeals also affirmed 
the trial court’s ruling on the alternative ground that 
Churchill’s investigation claim was duplicative of his 
termination claim.

Churchill argues that the court of appeals erred 
for two reasons. First, Churchill argues that the 
Regents’ investigation constituted an adverse em
ployment action. Second, he contends that the inves
tigation claim is not duplicative of his termination 
claim, and, thus, the Regents’ potential immunity 
from the termination claim cannot subsume a sepa
rate analysis of immunity on his investigation claim. 
Furthermore, as we have concluded above, the pre
trial stipulation preserved the University’s ability to 
raise the Regents’ personal immunity defenses, 
including both qualified and absolute immunity. 
Therefore, although neither the trial court nor the 
court of appeals considered it, because it was raised 
by Churchill and because it is a defense under the 
pre-trial stipulation, we must first address the 
threshold issue of immunity before considering
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whether the investigation constituted an adverse 
employment action. Even assuming arguendo that 
Churchill is correct that absolute immunity does not 
apply because the Regents’ investigation did not bear 
“the hallmarks of quasi-judicial action,” we are still 
left to determine whether qualified immunity protects 
the Regents’ investigation as a discretionary function 
of a public official. For these reasons, we begin with 
the question of whether the Regents are entitled to 
the protection of qualified immunity for their decision 
to investigate Churchill’s academic integrity.

When it applies, qualified immunity shields a 
public official from liability for discretionary actions 
taken in her official capacity. Harlow, 457 U.S. at 818; 
Higgs v. Dist. Court, 713 P.2d 840, 852 (Colo. 1985) 
(“Qualified immunity, in contrast [to absolute immun
ity], represents the norm, especially for executive 
officials.”). Like absolute immunity, when it applies, 
qualified immunity is not merely a defense; it is a 
threshold issue that bars suit. Mitchell, 472 U.S. at 
526. Unlike absolute immunity, however, qualified 
immunity does not extend to all types of conduct. 
Under the doctrine of qualified immunity, a public 
official is shielded from liability only when the con
duct in question constitutes an activity that a reason
able person would not know is in violation of a 
“clearly established” federal statutory or constitu
tional right or law. Harlow, 457 U.S. at 818. This 
standard acknowledges the reality that “[q]ualified 
immunity balances two important interests — the 
need to hold public officials accountable when they
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exercise power irresponsibly and the need to shield 
officials from harassment, distraction, and liability 
when they perform their duties reasonably.” Pearson 
v. Callahan, 555 U.S. 223, 231 (2009). Thus, although 
qualified immunity applies to a greater number of 
public officials than absolute immunity does, it 
shields a narrower range of those officials’ conduct.

The Supreme Court has established a two
pronged inquiry to determine whether a public offi
cial’s action is entitled to qualified immunity. Id. at 
236-43. Under the first prong, we view the facts in 
the light most favorable to the plaintiff and look to 
see whether the allegedly wrongful conduct violated a 
statutory or constitutional right or law. Saucier u. 
Katz, 533 U.S. 194, 201 (2001). The second prong 
requires us to determine whether that statutory or 
constitutional right or law was “clearly established” 
in the context in which the claim arose. Id. That is, 
“whether it would be clear to a reasonable [public 
official] that his conduct was unlawful in the situa
tion he confronted.” Id. at 202 (citing Wilson v. Layne, 
526 U.S. 603, 615 (1999)). In other words, if we can 
say that the conduct, irrespective of whether a viola
tion occurred, did not involve a clearly established 
statutory or constitutional right or law, then we may 
skip the first prong of the inquiry in the service of 
judicial economy and constitutional avoidance. Pear
son, 555 U.S. at 236-43.

Following this optional sequence, our analysis 
addresses the second prong first. The Supreme Court 
has not articulated a standard for determining
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whether a particular type of employment action 
allegedly taken in retaliation for free speech impli
cates a clearly established statutory or constitutional 
right or law in the context of the plaintiff’s claim. 
Hence, we look to the federal courts for guidance and 
find that they are lacking in clear guidance. There is 
disagreement about whether an alleged bad faith 
employment investigation, absent a punitive change 
in employment status, is adverse and actionable 
under Section 1983. Compare Smith v. Fruin, 28 F.3d 
646, 649 n.3 (7th Cir. 1994) (“[E]ven minor forms of 
retaliation can support a First Amendment claim, for 
they may have just as much of a chilling effect on 
speech as more drastic measures.”),15 with Couch u.

15 Churchill directs us to Rutan v. Republican Party of 
Illinois, 497 U.S. 62 (1990), a case in which the Supreme Court 
held that a governor’s policy of refusing to hire or promote low- 
level public employees who did not share his political affiliation 
was sufficient to sustain a Section 1983 claim. In reaching this 
holding, the Court was clear that “deprivations less harsh than 
dismissal” may trigger First Amendment protection: “Employees 
who find themselves in dead-end positions due to their political 
backgrounds are adversely affected. They will feel a significant 
obligation to support political positions held by their superiors, 
and to refrain from acting on the political views they actually 
hold, in order to progress up the career ladder.” Id. at 73, 75 
(emphasis in original); see also Belcher v. City of McAlester, 324 
F.3d 1203, 1207-08 & n.4 (10th Cir. 2003) (holding that a 
firefighter’s phone calls to city council members regarding the 
potential purchase of a fire truck were on a matter of public 
concern, as required for First Amendment protection, because 
“the proposed purchase of [the fire truck] involved the City’s tax 
dollars, and had the potential to impact the safety of the entire 
community for years to come”); Levin v. Harleston, 966 F.2d 85, 
89-90 (2d Cir. 1992) (holding that the threat of discipline implicit 

(Continued on following page)
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Bd. of Trs. of Mem’l Hosp. of Carbon Cnty., 587 F.3d 
1223, 1243 (10th Cir. 2009) (“An investigation of 
potential misconduct . . . will generally not constitute 
an adverse employment action.”), and Carrero u. 
Robinson, 05cv-02414, 2007 WL 1655350, at *10 (D. 
Colo. June 5, 2007) (“The Court cannot say that an 
investigation alone constitutes an adverse employ
ment action. . . . [T]o be adverse, an employment 
action must be a significant change in employment 
status.” (internal quotation omitted)).16

in the actions of a university’s president in framing an advisory 
committee’s inquiry into a professor’s controversial writings to 
mirror a contractual standard for disciplinary action created a 
judicially cognizable chilling effect on the professor’s First 
Amendment rights, even though the president never explicitly 
stated that formal disciplinary charges would be brought if the 
professor continued to voice his views).

16 The rationale that an allegedly retaliatory employment 
investigation, absent a punitive change in employment status, is 
neither adverse nor actionable under Section 1983 was ex
pounded upon by the Fifth Circuit in Breaux. See, e.g., Breaux v. 
City of Garland, 205 F.3d 150, 157-58 (5th Cir. 2000). The 
Breaux court reasoned that only significant changes in employ
ment status are actionable under Section 1983 because to hold 
otherwise would “enmesh federal courts in ‘relatively trivial 
matters.’ ” 205 F.3d at 157 (quoting Dorsett v. Bd. of Trs., 940 
F.2d 121, 123 (5th Cir. 1991)). The court reasoned that this was 
consistent with the practice of other federal courts, which have 
consistently dismissed Section 1983 claims based on trivial 
employment actions such as nominal reassignment of duties, 
alterations in administrative procedure, delays in pay raises, 
professional criticism, requests for psychological testing, and 
false accusations. Id. at 157-58 (collecting cases). Although such 
administrative actions are understandably “ ‘extremely im
portant to the person who dedicated his or her life to [public 

(Continued on following page)
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Although we are mindful that a full-fledged, 
years-long investigation into a professor’s academic 
record taken in bad faith could chill the continued 
exercise of free speech, we conclude that the federal 
case law in this area is too unsettled to defeat the 
Regents’ claim of qualified immunity. See United 
States v. Lanier, 520 U.S. 259, 269 (1997) (stating 
that the existence of “disparate decisions in various 
Circuits” suggests that a right is not clearly estab
lished). Given the uncertainty inherent in this body of 
federal case law as to whether an allegedly retaliato
ry employment investigation is actionable under 
Section 1983, we conclude that a reasonable public 
official would not know that the initiation of an 
employment investigation in response to protected 
speech would be unlawful.17 See Harlow, 457 U.S. at

employment],’ ” such actions are not serious enough to “ ‘rise to 
the level of a constitutional deprivation.’ ” Id. at 157 (quoting 
Harrington v. Harris, 118 F.3d 359, 365 (5th Cir. 1997)); see also 
Pierce v. Tex. Dep’t of Criminal Justice, 37 F.3d 1146, 1150 (5th 
Cir. 1994) (holding that the actions of an employer in requiring a 
prison corrections officer to take a polygraph examination after 
she reported a relationship between a female officer and a male 
inmate did not constitute an adverse employment action for 
purposes of the First Amendment because no adverse result 
occurred).

17 Indeed, this uncertainty is highlighted by the court of 
appeals’ opinion, which ably attempts to reconcile this confusing 
and arguably contradictory case law. Churchill, 2010 WL 
5099682, at *18 (“Whether an investigation alone is sufficient to 
constitute an adverse employment action has not been resolved 
by the United States Supreme Court, and there does not appear 
to be a definitive consensus on the matter among federal 
courts.”).
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818 (holding that a government official performing a 
quasi-judicial function is shielded from liability for 
civil damages when she takes a discretionary action 
that a reasonable person would not know violates a 
clearly established constitutional right).

Thus, because the second prong of the Supreme 
Court’s two-pronged qualified immunity inquiry 
cannot be met, the Regents’ discretionary decision to 
launch an investigation into Churchill’s academic 
integrity is shielded by the doctrine of qualified 
immunity, and we need not reach the issue of wheth
er their investigation constituted an adverse em
ployment action. See Butz, 438 U.S. at 506-07 
(holding that a public official performing a quasi
judicial function is shielded by the doctrine of quali
fied immunity unless that official knows or should 
know that he is acting outside the law). Hence, on 
slightly different grounds, we conclude that the court 
of appeals was correct to hold that the trial court did 
not err in granting the Regents’ motion for a directed 
verdict on Churchill’s bad faith investigation claim.18

18 Because we conclude that the doctrine of qualified 
immunity shields the Regents from Churchill’s bad faith investi
gation claim, it is unnecessary for us to reach the issue of 
whether a Section 1983 claim can be brought solely concerning 
the initiation of an allegedly bad faith investigation, nor do we 
need to reach the question of whether the Regents’ initiation of 
the investigation was not retaliatory, as urged by the University.
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III. Conclusion
For the foregoing reasons, we hold that the court 

of appeals did not err in affirming the trial court’s 
actions in (1) directing a verdict in favor of the Re
gents on Churchill’s bad faith investigation claim; (2) 
ruling that Churchill’s termination claim was barred 
by the Regents’ quasi-judicial absolute immunity; and 
(3) denying equitable relief under Section 1983 for 
either claim. Hence, the judgment is affirmed.
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Colorado Supreme Court
101 West Colfax Avenue, Suite 800
Denver, CO 80202

Certiorari to the Court 
of Appeals, 2009CA1713 
District Court, City and County 
of Denver, 2006CV11473

Petitioner:
Ward Churchill,
V .

Respondents:
The University of Colorado at 
Boulder and Regents of the 
University of Colorado, a 
Colorado body corporate.

Supreme Court 
Case No: 
2001SC25

ORDER OF COURT

Upon consideration of the Petition for Writ of 
Certiorari filed in the above cause, and now being 
sufficiently advised in the premises.

IT IS ORDERED that said Petition shall be, and 
the same hereby, is, GRANTED as to the issues set 
forth below, and the briefs shall be filed as follows:

(a) Petitioner’s Opening Brief shall be filed 
within forty days from this date;

(b) Respondent’s Answer Brief shall be filed 
within thirty days from receipt of the 
Opening Brief;
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(c) Petitioner’s Reply Brief may be filed 
within fourteen days from receipt of the 
Answer Brief.

Pursuant to C.A.R. 54(a), the record on file will be 
treated as though sent up in response to a forma writ.

The issues as announced by the Court this day 
are as follows:

Whether a public university’s investigation 
of a tenured professor’s work product can 
constitute an adverse employment action for 
the purposes of a First Amendment claim 
brought under 42 U.S.C. § 1983 when, as a 
result of the investigation, the tenured pro
fessor also experiences adverse employment 
action in the form of termination.
Whether the granting of quasi-judicial im
munity to the Regents of the University of 
Colorado for their termination of a tenured 
professor comports with federal law for ac
tions brought under 42 U.S.C. § 1983.
Whether the denial of equitable remedies for 
termination in violation of the First Amend
ment undermines the purposes of 42 U.S.C.
§ 1983.
DENIED AS TO ALL OTHER ISSUES.
BY THE COURT, EN BANC, MAY [SEAL] 
31, 2011. JUSTICE EID and JUSTICE 
MARQUEZ do not participate.
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We are called upon to resolve questions concern
ing whether a university and its regents should be 
immune from a civil suit. Professor Ward Churchill 
appeals the trial court’s judgment (1) directing a 
verdict in favor of the University of Colorado and its 
Board of Regents and dismissing his 42 U.S.C. § 1983 
claim that the University’s investigation of his aca
demic works constituted an adverse employment 
action; (2) holding as a matter of law that the Univer
sity was entitled to quasi-judicial immunity, vacating
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the jury’s verdict, and entering judgment in favor of 
the University on his section 1983 claim that the 
University violated his First Amendment rights when 
it dismissed him; and (3) denying his motion for 
reinstatement, or alternatively, money damages.

We affirm.

I. Factual Background
Churchill was a tenured professor in the Univer

sity’s Department of Ethnic Studies. In early 2005, in 
anticipation of Churchill’s speaking engagement at 
Hamilton College, that school’s student newspaper 
ran a story about a Churchill essay in which he 
compared the victims of the 9/11 World Trade Center 
terrorist attack to Nazi war criminals. Subsequently, 
there was a great deal of public and media attention 
surrounding Churchill and his essay.

On February 3, 2005, the University of Colorado 
Board of Regents held a special meeting to consider 
Churchill’s essay and the resulting publicity. At the 
meeting, Interim Chancellor Phillip DiStefano an
nounced that his office would “launch and oversee a 
thorough examination of Professor Churchill’s writ
ings, speeches, tape recordings and other works.” In 
doing so, his office would attempt to answer two 
primary questions: (1) “[D]oes Professor Churchill’s 
conduct including his speech, provide any grounds for 
dismissal for cause as described in the Regents’ 
Laws?” and (2) “[I]f so is this conduct or speech pro
tected by the First Amendment against University



App. 68

action?” The Regents unanimously approved a resolu
tion supporting the investigation.

Chancellor DiStefano conducted the initial inves
tigation together with the Dean of the School of Law, 
David Getches, and the Dean of the College of Arts 
and Sciences, Todd Gleeson. Their review concluded 
that five of Churchill’s controversial statements, 
including his 9/11 essay, were protected by the First 
Amendment. However, in the course of their investi
gation, numerous allegations surfaced that Churchill 
had engaged in research misconduct. On March 29,
2005, Chancellor DiStefano issued a report, request
ing the nine-member Standing Committee on Re
search Misconduct (SCRM) to convene and address 
these allegations.

The SCRM then impaneled an Inquiry Commit
tee to address nine allegations of Churchill’s research 
misconduct. The Inquiry Committee received written 
submissions from Churchill and interviewed him. On 
August 19, 2005, the Inquiry Committee issued a 
report in which it unanimously agreed to forward 
seven of the nine allegations to an investigative 
committee.

Based on this recommendation, the SCRM 
formed an Investigative Committee in January 2006, 
which by rule included five professors who were not 
seated on the SCRM and who had established reputa
tions for academic integrity, fairness, and open- 
mindedness. As part of the selection process, the 
SCRM inquired into potential biases and conflicts
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of interests and sought Churchill’s input regarding 
potential members of the committee. Professor 
Churchill objected to Professor Wesson’s serving 
on the Investigative Committee, suggested Professor 
Radalet as a member, and approved of Professor 
Clinton. Two members of the Investigative Com
mittee, including Professor Clinton, were tenured 
professors from other universities.

The Investigative Committee heard testimony on 
four occasions between February 2006 and April
2006, at which time it conducted interviews of wit
nesses and Churchill. On May 9, 2006, it issued its 
report in which it found by a preponderance of the 
evidence that Churchill had committed research 
misconduct in five areas: (1) falsification, (2) fabrica
tion, (3) plagiarism, (4) failure to comply with estab
lished standards regarding author names on 
publications, and (5) serious deviation from accepted 
practices in reporting research results. Three mem
bers of the Committee believed that the research 
misconduct was so serious that it satisfied the criteria 
for revocation of tenure and dismissal. Two members 
felt that Churchill’s conduct warranted suspension 
without pay for two years.

The SCRM then reviewed the Investigative 
Committee’s report and Churchill's written response. 
On June 13, 2006, it issued its own report in which 
six voting members recommended Churchill’s dismis
sal. Three voting members recommended suspension 
without pay — two recommended a five-year suspen
sion and one recommended a two-year suspension.
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Citing the reports by the SCRM and its Investi
gative Committee, on June 26, 2006, DiStefano issued 
a notice of intent to seek dismissal of Churchill for 
conduct that falls below minimum standards of 
professional integrity. Pursuant to the University’s 
dismissal for cause and grievance process set forth in 
the Laws of the Regents (Laws), Churchill appealed 
this proposed dismissal, requesting a hearing before 
the Faculty Senate Committee on Privilege and Ten
ure (P&T Committee). He alleged that the University 
engaged in selective enforcement of research miscon
duct policies in retaliation for his exercise of free 
speech.

The five-member P&T Committee held a seven- 
day hearing. A complete record of these proceedings 
was transcribed and filmed by a court reporter and a 
videographer. At that hearing, Churchill was repre
sented by counsel, who made an opening statement, 
presented expert witnesses, cross-examined the Uni
versity’s witnesses, and presented a written closing 
argument. On May 3, 2007, the P&T Committee 
issued its report, unanimously concluding that the 
University had met its burden of proving the existence 
of “conduct which falls below minimum standards 
of professional integrity” by clear and convincing 
evidence. The P&T Committee found by clear and 
convincing evidence:

• Three instances of evidentiary fabrica
tion by ghostwriting and self-citation.

• Two instances of evidentiary fabrication.
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• Two instances of plagiarism.
• One instance of falsification.

The P&T Committee also found that Churchill 
did not meet his burden of proving by a preponder
ance of the evidence that he was denied procedural 
due process in the SCRM investigation or that he was 
being subjected to selective enforcement of the Uni
versity’s rules concerning research misconduct. Two 
members of the P&T Committee recommended dis
missal. Three members of the P&T Committee rec
ommended that Churchill be suspended without pay 
for one year and that his rank be reduced to Associate 
Professor.

University President Hank Brown reviewed the 
reports of the Investigative Committee, the SCRM, 
and the P&T Committee. He concurred with the P&T 
Committee’s observation that. Churchill engaged in 
conduct that fell below the minimum standard of 
professional integrity. He concurred with two mem
bers of the P&T Committee that Churchill should be 
dismissed because Churchill’s research misconduct 
had been severe and deliberate, and the misconduct 
seriously impacted the University’s academic reputa
tion. He then recommended that the Board of Regents 
dismiss Churchill.

In accordance with Regent Policy 5-1, § IV, 
Churchill requested a hearing before the Regents. 
Prior to the hearing, he submitted comprehensive 
written argument. The Regents conducted a hearing
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and considered the argument, reports, and recom
mendations. The Regents dismissed Churchill by a 
vote of eight to one.

II. Procedural History
Churchill brought several claims against the 

University, the Board of Regents, and the Regents in 
their individual and official capacities, alleging, inter 
alia, that they had violated 42 U.S.C. § 1983 by 
launching an investigation of his academic works and 
for terminating him, all in retaliation for his having 
exercised his right to free speech.

Prior to trial, the parties streamlined the pro
ceedings by stipulating that the University would 
waive its immunity under the Eleventh Amendment 
to the United States Constitution, allowing Churchill 
to maintain direct claims against the University and 
its Regents. In exchange, Churchill agreed to allow 
the University and the Regents to assert any defenses 
that would have been applicable to any of the Univer
sity’s officials or employees acting in their official 
capacities. One of those defenses raised by individu
als acting in their official capacities was quasi
judicial immunity. Additionally, in the trial manage
ment order, the parties agreed that the University 
and the Regents preserved the defense of quasi
judicial immunity and that argument on this defense 
would be presented after the jury reached a verdict.

At trial Churchill advanced only two claims: that 
the investigation and termination (1) were unlawful
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adverse employment actions in violation of his rights 
under 42 U.S.C. § 1983 and (2) were in retaliation of 
his exercise of First Amendment rights. The claims 
were essentially identical in wording and counsel did 
not distinguish between them, arguing in opening 
and closing that the Regents “were always going to 
fire [Churchill].”

The trial lasted four weeks. At the conclusion of 
the evidence, the University moved for a directed 
verdict on Churchiirs unlawful investigation claim, 
arguing that the investigation was not an adverse 
employment action under 42 U.S.C. § 1983. Churchill 
argued that the jury should determine whether the 
investigation constituted an adverse employment 
action. The district court granted the University’s 
motion for a directed verdict.

The jury deliberated on Churchill’s claim that the 
University unlawfully terminated him for his First 
Amendment speech. In finding in favor of Churchill, 
the jury concluded that “the Board of Regents of the 
University of Colorado use[d] [Churchill’s] protected 
speech activity as a substantial or motivating factor 
in the decision to discharge [him] from employment,” 
and that the termination harmed Churchill.

In addition, the jury found that the University 
and the Regents had not shown by a preponderance of 
the evidence that Churchill would have been dis
missed for reasons other than his exercise of free 
speech. However, the jury awarded Churchill $0 in
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past noneconomic damages and only $1 in past eco
nomic loss.

Having preserved the defense of quasi-judicial 
immunity, the University filed a post-trial motion for 
judgment as a matter of law claiming that the Uni
versity and the Board of Regents were immune from 
Churchill’s second claim. Churchill filed a post-trial 
motion for reinstatement to his position.

In a thoughtful and well-reasoned written order, 
the trial court granted the University’s motion, 
finding that the Board of Regents performed a judi
cial function and acted in a quasi-judicial capacity 
when it terminated Churchill’s employment, entitling 
it and the University to quasi-judicial immunity.

The trial court further ruled that Churchill was 
not entitled to either reinstatement or front pay.1 
It denied his motion for reinstatement because that 
remedy would “disregard the jury’s implicit finding 
that Professor Churchill has suffered no actual 
damages that an award of reinstatement would 
prospectively remedy.” Additionally, the trial court 
determined that reinstatement was inappropriate 
because it would undermine the University’s ability 
to define the standards of scholarship. Finally, the

1 Front pay would consist of pay from the entry of judgment 
to the date of reinstatement, or, if there was a diminution in 
earning capacity, until Churchill’s earning capacity had fully 
recovered. Black v. Waterman, 83 P.3d 1130, 1133 (Colo. App. 
2003).
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trial court concluded that on the basis of the evidence 
adduced at trial regarding Churchill’s hostility to
ward the University, reinstatement was not likely to 
result in a “productive and. amicable working rela
tionship” between the University and Churchill.

Churchill now argues on appeal that the trial 
court erred by (1) granting the University’s motion for 
a directed verdict because he had presented sufficient 
evidence from which the jury could determine that 
the University’s actions were an adverse employment 
action; (2) granting the University’s motion for judg
ment as a matter of law because the Regents were not 
entitled to quasi-judicial immunity; and (3) denying 
his motion for reinstatement.

We affirm the trial court’s judgment.

III. Analysis
A. Quasi-Judicial Immunity
Churchill advances several arguments to support 

his contention that the trial court improvidently 
granted the University and the Regents quasi-judicial 
immunity. He contends that the University and the 
Regents failed to satisfy four specific conditions of 
immunity: that the Regents were not an independent 
body of hearing officers; that the Regents evinced bias 
which barred them from considering his discipline; 
that there is no adequate means of reviewing the 
Regents’ decision; and that quasi-judicial immunity
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was not available as a defense. We reject each conten
tion in turn.

We review a district court’s conclusion regarding 
immunity de novo. See Peper u. St. Mary’s Hosp. & 
Med. Ctr., 207 P.3d 881, 888 (Colo. App. 2008); see also 
Gagan v. Norton, 35 F.3d 1473, 1475 (10th Cir. 1994) 
(questions of absolute immunity reviewed de novo). 
Whether the Board of Regents had quasi-judicial 
immunity (and therefore, absolute immunity) is a 
question of law to be determined by the court, not the 
jury. See Scott v. Hern, 216 F.3d 897, 908 (10th Cir.
2000) (determination of absolute immunity reviewed 
de novo); see also Miller v. Davis, 521 F.3d 1142, 1145 
(9th Cir. 2008) (“Whether a public official is entitled 
to absolute immunity is a question of law. . . .” (quot
ing Goldstein v. City of Long Beach, 481 F.3d 1170, 
1172 (9th Cir. 2007))); Brewer v. Blackwell, 692 F.2d 
387, 390 (5th Cir. 1982) (“whether an official is pro
tected by judicial immunity is a question of law”).

We begin our analysis with a discussion of gen
eral precepts concerning quasi-judicial immunity.

Absolute immunity protects officials whose 
“special functions or constitutional status requires 
complete protection from suit.” State Bd. of Chiro
practic Exam’rs v. Stjernholm, 935 P.2d 959, 968 
(Colo. 1997) (quoting Harlow v. Fitzgerald, 457 U.S. 
800, 807 (1982)). Absolute immunity typically pro
vides judges and prosecutors with a complete defense 
“to preserve their ‘independent decision-making and 
to prevent undue deflection of attention from public
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duties.’ ” Id. (quoting Higgs v. Dist. Court, 713 P.2d 
840, 850 (Colo. 1985)). Quasi-judicial activity is 
defined as “[o]f, relating to, or involving an executive 
or administrative official’s adjudicative acts.” Hoffler 
v. Colorado Dep’t of Corr., 27 P.3d 371, 374 (Colo.
2001) (quoting Black’s Law Dictionary 1258 (7th ed. 
1999)). “ ‘Quasi-judicial’ decision making, as its name 
connotes, bears similarities to the adjudicatory func
tion performed by courts.” Widder v. Durango Sch. 
Dist. No. 9-R, 85 P.3d 518, 527 (Colo. 2004).

In determining when an administrative official’s 
actions are quasi-judicial, “[t]he central focus, in our 
view, should be on the nature of the governmental 
decision and the process by which that decision is 
reached.” Id. (quoting Cherry Hills Resort Dev. Co. v. 
City of Cherry Hills Vill., 757 P.2d 622, 627 (Colo. 
1988)). When a governmental decision is likely to 
affect the rights and duties of specific individuals, 
and the government agents reach the decision by 
applying preexisting legal standards or policy consid
erations to present or past facts, the governmental 
body is generally acting in a quasi-judicial capacity. 
Sherman v. City of Colorado Springs Planning 
Comm’n, 763 P.2d 292, 295-96 (Colo. 1988).

1. The Cleavinger Conditions
We first address and reject Churchill’s contention 

that the trial court erred in granting the University 
and the Board of Regents quasi-judicial immunity 
because those officials failed to satisfy six specific
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conditions for immunity under Cleavinger v. Saxner, 
474 U.S. 193 (1985).

In Cleavinger, inmates in a federal correctional 
facility were instrumental in a work stoppage that 
protested a series of prison deaths which the inmates 
believed to be racially motivated. They were placed in 
administrative segregation and brought before the 
facility’s discipline committee. The committee ordered 
that Saxner forfeit eighty-four days of good time and 
be placed in administrative detention. Ultimately, 
Saxner appealed, arguing that his Fifth Amendment 
due process rights had been violated. On appeal, the 
Seventh Circuit Court of Appeals concluded that the 
committee had absolute immunity. Saxner v. Benson, 
727 F.2d 669 (7th Cir. 1984). The Supreme Court 
disagreed and determined that the committee had 
only qualified immunity because it was subordinate 
to the warden, subject to the pressure of employment, 
and lacked independence. The Court relied in part 
upon Butz v. Economou, 438 U.S. 478, 513 (1978), a 
decision which granted quasi-judicial immunity to 
officials in the Department of Agriculture who sus
tained the revocation of a commodity futures mer
chant’s registration. Butz discussed several factors 
that were useful in analyzing whether the officials’ 
work was functionally equivalent to the judicial 
process. Cleavinger addressed those factors:

[I]n Butz, the Court mentioned the following 
factors, among others, as characteristic of 
the judicial process and to be considered in 
determining absolute as contrasted with
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qualified immunity: (a) the need to assure 
that the individual can perform his functions 
without harassment or intimidation; (b) the 
presence of safeguards that reduce the need 
for private damages actions as a means of 
controlling unconstitutional conduct; (c) in
sulation from political influence; (d) the im
portance of precedent; (e) the adversary 
nature of the process; and (f) the 
correctability of error on appeal.

Cleavinger, 474 U.S. at 201-02 (emphasis added).2

We perceive nothing in Cleavinger that requires 
the strict application of the Butz factors in determin
ing whether a board or governmental body should be 
granted absolute immunity.

Indeed, our own supreme court has used other 
factors in determining whether the actions of gov
ernment officials are functionally equivalent to a 
judge’s role and therefore should be cloaked with 
absolute immunity. See Cherry Hills, 757 P.2d at 627- 
28 (focusing upon the process by which a governmen
tal decision is reached).

We do not interpret Colorado law to be at odds 
with Cleavinger. Instead we view Cleavinger and Butz 
as prescribing nonexclusive standards which are

2 Churchill contends that Cleavinger clarified Butz. We are 
unable to find any language in Cleavinger that clarifies Butz. 
However, we note that Cleavinger did not apply all of the factors 
mentioned in Butz as indicia of the judicial process.
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useful in analyzing quasi-judicial actions. Cherry 
Hills explained the essence of quasi-judicial action 
and three defining factors which must exist in order 
for a tribunal to act in a judicial or quasi-judicial 
capacity:

[T]his court. .. outlined three factors of qua- 
si-judicial action . . . : (1) a state or local law 
requiring that the governmental body give 
adequate notice before acting on the matter;
(2) a state or local law requiring the govern
mental body to conduct a public hearing, 
pursuant to notice, at which concerned citi
zens may be heard and present evidence; and
(3) a state or local law requiring the govern
mental body to make a determination based 
upon an application of legal criteria to the 
particular facts before it. [Snyder v. City of 
Lakewood, 189 Colo. 421, 425, 542 P.2d 371,
374 (1975)].

Our decision in Snyder proceeded from a 
recognition that the essence of quasi-judicial 
action lies not so much in the specific charac
teristics of the decision-making body as in 
the nature of the decision itself and the pro
cess by which that decision is reached.

Cherry Hills, 757 P.2d at 626.

Nothing in Cleavinger suggests to us that the 
factors mentioned in Butz should be applied as a 
strict litmus test. Butz made clear that there should 
be present features of the judicial process which “tend 
to enhance the reliability of information and the 
impartiality of the decisionmaking process.” 438 U.S.
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at 512. “We think that adjudication within a federal 
administrative agency shares enough of the character
istics of the judicial process that those who partici
pate in such adjudication should also be immune from 
suits for damages.” Id. at 512-13 (emphasis added).

Here, the trial court determined that the process 
employed by the University and the Regents shared 
enough of the features of traditional judicial process 
that for purposes of immunity, it was functionally 
equivalent to the judicial process. We agree.

The process employed by the Regents incorpo
rates many of the characteristics of the judicial 
process. The Board of Regents is empowered by the 
Colorado Constitution and by statute to enact the 
laws governing the University of Colorado. Colo. 
Const, art. VIII, § 5(2); § 23-20-111, C.R.S. 2010. The 
Regents appoint and can fire the president of the 
University as well as the chairman and vice chair
man. Colo. Const, art. IX, § 13. The entire process 
employed by the Regents followed strict guidelines 
under laws promulgated by them, afforded adequate 
notice of public hearings, and invoked an adversary 
process in which Churchill was represented by coun
sel and permitted to introduce evidence, examine 
witnesses, and make argument. We consider the 
process and the nature of the Board’s actions to 
satisfy the standards under both Colorado law and 
Butz and are convinced that the grant of absolute 
immunity was appropriate.
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Colorado courts have often afforded absolute 
immunity to administrative officials acting in a quasi
judicial role. See Stjernholm, 935 P.2d at 969 (Chiro
practic Board members immune from 42 U.S.C. 
§ 1983 claim when performing quasi-adjudicative 
functions such as licensing and conducting profes
sional discipline hearings); State v. Mason, 724 P.2d 
1289, 1291 (Colo. 1986) (members of the Parole 
Board, a Colorado administrative agency, entitled to 
quasi-judicial immunity when granting, denying, or 
revoking parole). Colorado law comports with the 
grant of quasi-judicial immunity in other jurisdic
tions.

In Gressley v. Deutsch, 890 F. Supp. 1474 (D. 
Wyo. 1994), a professor publicly complained after the 
university transferred him to another department. Id. 
at 1480. The university’s president then initiated 
proceedings to terminate the professor for several 
reasons, including insubordination. Id. at 1481. After 
hearing two weeks of testimony, the faculty commit
tee recommended dismissal. Id. The professor ap
pealed the decision to the board of trustees, which 
sustained the committee’s dismissal recommendation. 
Id. at 1481-82. The professor then brought claims 
against each of the trustees individually under 42 
U.S.C. § 1983, alleging that they unconstitutionally 
discharged him in retaliation for his exercise of free 
speech. Id.

The trial court found that the trustees had quasi
judicial immunity because the board of trustees’ sole 
purpose was to sit as an appellate body to review the
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faculty committee’s decision. Id. at 1491. Moreover, 
sufficient safeguards existed to control unconstitu
tional conduct, including the requirement that the 
committee keep a verbatim record and issue a written 
decision. Id. Finally, the trustees were specifically 
limited to the record before them in making their 
decision. Id.

Here, unlike the prison officials in Cleavinger, 
the Board of Regents also acted as an appellate body 
when it reviewed the University President’s dismissal 
recommendation based on the various committee 
reports. The Regents were not subject to employment 
pressures which caused the court concern in 
Cleavinger. Also, the Laws and Policies of the Board 
of Regents afforded Churchill the same protections as 
those in Gressley, among many others.

We conclude that the nature of the decision 
reached by the University and its Regents, and the 
process by which that decision was reached, shared 
enough characteristics with the judicial process to 
warrant absolute immunity from liability. We per
ceive no error in the trial court’s analysis which 
looked to the nature and process of the University 
and the Regents’ activities in concluding that there 
was enough functional similarity between their 
actions and the judicial process to justify the applica
tion of quasi-judicial immunity.
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2. The Process Assured Independence of 
the Reviewing Officials

Churchill contends that the Regents were not an 
independent, professional body of hearing officers and 
that the Regents lacked political independence. We 
disagree.

The Colorado Constitution created the University 
of Colorado as a state institution of higher education. 
Colo. Const, art. VIII, § 5. The Board of Regents is 
empowered to “enact laws for the government of the 
University.” § 23-20-112(1), C.R.S. 2010; see also Colo. 
Const, art. VIII, § 5(2) (Board of Regents “shall have 
the general supervision of [the University of Colora
do] and the exclusive control and direction of all 
funds”). There are nine regents who are each elected 
to a six-year term. Colo. Const, art. IX, § 12. The 
regents are limited to two six-year terms. Colo. Const, 
art. XVIII, § 11(1). As an independent and elected 
board, the Regents are not part of the executive or 
legislative branches, which assures that they can 
conduct their functions without harassment or intim
idation.

Pursuant to this authority, the Board of Regents 
enacted the Laws. The Laws include the grounds and 
procedures for dismissing a tenured member of the 
University’s faculty. For a tenured faculty member to 
be removed under the Laws:

A faculty member may be dismissed when, in 
the judgment of the Board of Regents and 
subject to the Board of Regents constitutional
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and statutory authority the good of the uni
versity requires such action. The grounds for 
dismissal shall be demonstrable professional 
incompetence, neglect of duty, . . .  or other 
conduct which falls below minimum stan
dards of professional integrity.

Laws art. 5.C.I.

The Laws specify that “[n]o member of the facul
ty shall be dismissed except for cause and after being 
given an opportunity to be heard.” Laws art. 
5.C.2(A)(1). If the University’s administration con
templates a faculty member’s dismissal, the faculty 
member may request a hearing before the P&T 
Committee. Laws art. 5.C.2 (B). At such a hearing, 
the faculty member “shall be permitted to have 
counsel and the opportunity to question witnesses.” 
Laws art. 5.C.2(B). The University must prove its 
case for dismissal by clear and convincing evidence. 
Regents Policy 5-1 § III(B)(2)(n).

We are not persuaded by Churchill’s suggestion 
that because the Regents are elected officials, they 
were under extreme political pressure to resolve any 
dispute against him. Simply because Regents are 
elected does not defeat impartiality. Elected city 
council members have been entitled to absolute 
immunity for their decision to impeach the city’s 
mayor because they were acting in a judicial capacity. 
Brown v. Griesenauer, 970 F.2d 431, 439 (8th Cir. 
1992).
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Brown recognized that elected officials were “not 
insulated from political influence,” and the 
“[i]mpeachment proceedings by their very nature are 
likely to be extremely controversial and fiercely 
political.” Id. at 438-39. However, the mayor had been 
entitled to “extensive procedural safeguards” includ
ing the right to notice, the right to be represented by 
an attorney, the right to conduct discovery, the right 
to cross-examine witnesses, and the right to judicial 
review, among others. Id. at 438.

The dismissal process here afforded Churchill 
extensive procedural safeguards. A comprehensive 
record was available for review by the Regents, and 
Churchill was permitted to make argument through 
counsel, citing evidence. Regents testified that they 
voted for Churchill’s dismissal only after extensively 
reviewing the record and the recommendations of the 
P&T Committee, and examining details of Churchill’s 
research misconduct.

The process by which the University and the 
Regents reached their decision also shares character
istics with the judicial process because it established 
a multi-step review which provided independent 
investigation and evaluation by peers, independent 
faculty members, and elected officials.

In a similar case, the Colorado Supreme Court 
concluded that a Department of Corrections staff 
discipline proceeding was quasi-judicial. Hoffler, 27 
P.3d at 374-75. The court noted that the proceedings 
were adversarial in nature, the employee was entitled
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to be represented by counsel, the employee was 
allowed to cross-examine adverse witnesses, and the 
hearing officer was required to make written findings 
of fact and conclusions of law. Id.

The process here afforded Churchill by the Uni
versity and the Laws and Policies of the Board of 
Regents included those safeguards found in Hoffler 
and more:

• The investigation of the allegations of 
Churchill’s research misconduct and the 
dismissal process involved twenty-five 
faculty members (six Inquiry Committee 
members, five Investigative Committee 
members, nine SCRM members, and five 
P&T Committee members);

• Dismissal was only determined upon 
proof of cause, including clear and con
vincing evidence of “conduct which [fell] 
below minimum standards of profes
sional integrity.” Regents Policy 5-1, § I;

• Churchill received written notification of 
the intent to dismiss and was granted 
the right to contest it with the aid of 
counsel. Id. at 5-1, § III(A);

• Churchill exercised his right to request 
that specific P&T Committee members 
be excluded. Id. at 5-1, § 111(B)(2)(b);

• Churchill exercised his right to be 
represented by counsel at various 
stages of the proceedings. Id. at 5-1,
§ III(B)(l)(b)(2)(i);
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• Churchill was granted the right to have 
fellow faculty members sit as the mem
bers of the P&T Committee. Id. at 5-1, 
§ 11(A);

• Churchill exercised his right to cross- 
examine witnesses. Id. at 5-1, § III(B)(2)(p);

• Churchill presented witnesses, including 
expert witnesses. Id. at 5-1, § III(B)(2)(o);

• Churchill was granted the right to pre
sent opening statements. Id. at 5-1, 
§ III(B)(2)(r);

• Churchill exercised his right to present 
both oral and written closing arguments. 
Id.;

• The University was required to demon
strate grounds for Churchill’s dismissal 
by clear and convincing evidence. Id. at 
5-1, § III(B)(2)(n);

• Churchill had the benefit of a written 
report prepared by the P&T Committee 
which contained findings of fact, conclu
sions, and recommendations. Id. at 5-1, 
§ 111(C)(1);

• Churchill exercised his right to object to 
the P&T Committee’s findings and rec
ommendations. Id. at 5-1, § 111(C)(2);

• Churchill had the right to file a written 
report with the Board of Regents regard
ing the University President’s recom
mendation for dismissal. Id. at 5-1, § IV;
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• Churchill demanded and was granted 
under the Laws a hearing before the 
Board of Regents in which he was repre
sented by counsel who presented and ar
gued his case. Id.;

• The Board of Regents’ decision was lim
ited to the record of the case and the 
transcript of the proceedings before the 
P&T Committee. Id. (Here, Churchill 
was afforded both a transcribed record 
and a video record of proceedings.);

• The Board of Regents was required to 
take action on the President’s recom
mendation in a public meeting. Id.

These important procedures and rights were a 
basis for the trial court’s conclusion that the Regents’ 
process closely resembled the judicial process. The 
Regents applied preexisting policies and policy con
siderations to Churchill’s case. See Hoffler, 27 P.3d at 
374 (department of corrections application of admin
istrative regulation in staff discipline proceedings 
was quasi-judicial); Widder, 85 P.3d at 527-28 (school 
district’s decision applying conduct and discipline 
code in employee termination case to past or present 
facts was quasi-judicial).

3. Allegations of Bias
Churchill next contends that the Regents evi

denced bias against him, indicating that they were 
not impartial arbiters and therefore ought not to be 
cloaked with immunity. He argues that if the Regents
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had been judges, they would have been required to 
recuse themselves under one or more of the Canons of 
Judicial Conduct.3 He cites the following4 as evidence 
of bias requiring recusal during the investigation of 
his academic works and dismissal:

3 Although they are similar, Churchill cites the ABA Model 
Code of Judicial Conduct (2004), rather than the Colorado Code 
of Judicial Conduct, as providing a basis for recusal.

• “A judge shall uphold the integrity and indepen
dence of the judiciary.” ABA Model Code of Judi
cial Conduct Canon 1.

• “A  judge shall avoid impropriety and the appear
ance of impropriety in all of the judge’s activities.”
Id. Canon 2.

• “A judge shall perform the duties of judicial office 
impartially and diligently.” Id. Canon 3.

4 Churchill also claims that Professor Marianne Wesson 
sent an e-mail on February 28, 2005, claiming, “[T]he rallying 
around Churchill reminds me unhappily of the rallying around 
OJ Simpson and Bill Clinton and now Michael Jackson and 
other charismatic male celebrity wrongdoers. . . .” She also 
called Churchill an “unpleasant (to say the least) individual.” 
However, Professor Wesson was not a Regent. Nor are we 
persuaded that Professor Wesson evinced such bias that the 
investigation of Churchill was somehow tainted. The P&T 
Committee specifically addressed this issue in its report. It 
provided that three of the Investigative Committee members 
testified that Professor Wesson was fair and unbiased and made 
no “predetermination.” It also noted that the “Investigative 
Committee hearing transcripts suggest a generally cooperative 
approach to getting the job done” between Professor Wesson and 
Churchill. The P&T Committee determined that, for this and 
other reasons, Churchill had not met his burden of proving lack 
of due process by a preponderance of the evidence. Churchill 
does not point to any specific action taken by Professor Wesson 
during the proceedings that demonstrates bias.
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• Regents Thomas Lucero and Jerry 
Rutledge said in February 2005 that 
Churchill should be fired.

• Regent Michael Carrigan told a New 
York Times reporter, “We can fire 
Churchill. We just can’t fire him tomor
row.”

• Chancellor DiStefano described the ten
or of the emergency meeting of the 
Board of Regents on February 3, 2005 as 
explosive. At the emergency meeting, 
DiStefano called Churchill’s essay the 
“most offensive, the most appalling polit
ical expression[ ],” and proposed to 
launch and oversee an investigation of 
Churchill’s work to see if there was 
cause for dismissal.

• The Board of Regents unanimously 
adopted a resolution supporting an in
vestigation.

• Regent Patricia Hayes agreed that she 
voted in favor of the Board of Regents’ 
resolution authorizing DiStefano to in
vestigate Churchill’s academic works to 
see if there were grounds for dismissal.

Churchill misconstrues the purpose and scope of 
quasi-judicial immunity. The protection essential to 
independence and discretion by the University and 
the Regents would be gone if they were subject to the 
intimidation of a lawsuit seeking to undo every 
decision to terminate a faculty member. See Butz, 438
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U.S. at 516. One who asserts that he lost a suit 
because the judge was biased may have a remedy 
under C.R.C.P. 106 seeking to reverse an abuse of 
discretion, but he does not have the right to sue the 
judge in a civil suit for damages.

Administrative officials like the Regents and the 
P&T Committee can be expected to make unpopular 
decisions regarding research misconduct by profes
sors and therefore become subject to claims of bias. 
This ought not deprive investigating officials of 
immunity. Decisions to discipline professors who do 
not meet standards of integrity or scholarship will 
no doubt be unpopular and disputed. But such 
self-policing does not indicate bias and it ought not 
subject faculty and the Regents to liability for en
forcement. Otherwise academic freedom would not be 
preserved. “[T]he only way to preserve academic 
freedom is to keep claims of academic error out of the 
legal maw.” Feldman v. Ho, 171 F.3d 494, 497 (7th 
Cir. 1999). Thus, even against claims of bias, a judge 
or an official performing quasi-judicial functions can 
be immune from suit. Cleavinger recognized the “need 
to assure that the individual can perform his func
tions without harassment or intimidation.” 474 U.S. 
at 202. The University’s governance appears to be 
designed to permit the regulation of integrity and 
academic standards.

Furthermore, the record before us does not 
establish the bias Churchill claims. At trial, Regent 
Lucero denied that he had ever called for Churchill to 
be fired. He also said that his decision to dismiss
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Churchill was based on the reports of the Investiga
tive Committee, the SCRM, and the P&T Committee, 
all of which had agreed that Churchill committed 
research misconduct. He also seriously considered 
President Brown’s recommendation for dismissal 
since Brown was the day-to-day leader of the Univer
sity.

Any arguable bias Regent Rutledge may have 
injected into the investigative process is eclipsed by 
the fact that he was no longer a member of the Board 
of Regents when it voted in favor of dismissing 
Churchill.

Although the Regents passed the resolution 
supporting an investigation of Churchill’s academic 
works, Chancellor DiStefano testified that after the 
emergency Board of Regents meeting he was never 
pressured by any Regent to reach a certain outcome 
regarding Churchill’s speech. Although Churchill has 
pointed to evidence of alleged bias on the part of three 
voting Regents, the Regents voted to dismiss him by a 
vote of eight to one.

Regents Hyble and Carrigan also testified that 
their votes to dismiss were based in part on the fact 
that the faculty who investigated Churchill (his 
peers) unanimously concluded that he had engaged in 
research misconduct.

We are likewise not persuaded that Chancellor 
DiStefano demonstrated such bias as to warrant his 
recusal. We note that Chancellor DiStefano is not a 
Regent and was not entitled to vote. He harshly



criticized Churchill’s essay at the emergency Board of 
Regents meeting on February 3, 2005. Yet after 
conducting an investigation with Dean Getches and 
Dean Gleason, he announced that Churchill’s state
ments were protected by the First Amendment. 
Although Chancellor DiStefano later issued a notice 
of intent to recommend the dismissal of Churchill, the 
record indicates that by that time, the Chancellor was 
basing his recommendation for dismissal on the 
Investigative Committee’s report and the SCRM 
recommendations. He highlighted the fact that both 
the report and the recommendation found that 
Churchill had engaged in three types of research 
misconduct — plagiarism, fabrication, and falsification 
that constituted “a pattern of serious, repeated and 
deliberate research misconduct fall[ing] below mini
mum standards of professional integrity.” Additional
ly, Chancellor DiStefano stated that Churchill 
“repeatedly failed to acknowledge any error or to take 
any responsibility for any of the research miscon
duct.” Therefore, there is no record support for the 
conclusion that the notice was the product of bias.

In a similar case, the Seventh Circuit Court of 
Appeals provided some illuminating commentary:

A university’s academic independence is 
protected by the Constitution, just like a fac
ulty member’s own speech. Concurring in 
Sweezy v. New Hampshire, 354 U.S. 234,
263, 77 S.Ct. 1203, 1 L.Ed.2d 1311 (1957), 
Justices Frankfurter and Harlan referred to 
the four freedoms of a university: “to determine

App. 94
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for itself on academic grounds who may 
teach, what may be taught, how it shall be 
taught, and who may be admitted to study.” 
Although statutes have curtailed some of 
these freedoms (for example, no university 
today may use racial criteria to select its fac
ulty), [Professor] Feldman does not rely on 
any particular statute, as opposed to the all
purpose 42 U.S.C. § 1983 that provides a 
hook for enforcing the Constitution against 
state actors. Yet the Constitution does not 
commit to decision by a jury every speech- 
related dispute. If it did, that would be the 
end of a university’s ability to choose its 
faculty -  for it is speech that lies at the core 
of scholarship, and every academic decision 
is in the end a decision about speech.

Feldman, 171 F.3d at 495-96 (emphasis in origi
nal). That a university is zealous in policing the 
academic standards of its faculty does not demon
strate bias against a noncompliant faculty member so 
much as it demonstrates a bias in favor of compliance 
with the rules of academia.

4. Adequacy of C.R.C.P. 106 Review
Churchill also contends that the process em

ployed by the University and the Regents must be 
subject to adequate appellate review. He argues that 
C.R.C.P. 106 review is limited and inadequate.

We are unaware of any Colorado decision which 
requires full appellate review of quasi-judicial action.
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C.R.C.P. 106(a)(4) review provides for district court 
relief “[w]here any governmental body or officer or 
any lower judicial body exercising judicial or quasi
judicial functions has exceeded its jurisdiction or 
abused its discretion, and there is no plain, speedy 
and adequate remedy otherwise provided by law.” The 
district court’s review is limited to a determination of 
whether the body or officer exceeded its jurisdiction 
or abused its discretion based on the evidence in the 
record. C.R.C.P. 106(a)(4)(I); see also Widder, 85 P.3d 
at 526-27 (“Abuse of discretion means that the deci
sion under review is not reasonably supported by any 
competent evidence in the record.”). C.R.C.P. 106(a)(4) 
does not provide for a new evidentiary hearing at the 
district court level. Widder, 85 P.3d at 526. Neverthe
less, Widder concluded that a school board’s decision 
to terminate an employee was a quasi-judicial deci
sion that was “properly reviewed under Rule 
106(a)(4).” Id. at 528. We note that here, Churchill 
has asserted that some Regents were biased and 
lacked independence. These allegations clearly could 
have been reviewed in a Rule 106 appeal because 
they implicate an abuse of discretion, if proven.

We also reject Churchill’s argument that People 
in Interest of B.C., 981 P.2d 145, 149 n.4 (Colo. 1999), 
supports the proposition that C.R.C.P. 106 does not 
provide him with an adequate substantive method for 
challenging immunity. The cited footnote in B.C. 
simply highlights the general rule that “the rules of • 
civil procedure are procedural and do not attempt ‘to 
abridge, enlarge, nor modify the substantive rights of
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any litigants.’ ” Id. (quoting Crowley v. Hardman 
Bros., 122 Colo. 489, 498, 223 P.2d 1045, 1049 (1950)). 
It does not call into question the adequacy of C.R.C.P. 
106(a)(4) review, and Churchill does not otherwise 
cite support for this argument. See Biel v. Alcott, 876 
P.2d 60, 64 (Colo. App. 1993) (appealing party bears 
burden to provide supporting authority for conten
tions on appeal).

Churchill has cited no decision, and we have 
found none, standing for the proposition that a gov
ernmental body may not be afforded quasi-judicial 
immunity if its actions are only reviewable for an 
abuse of discretion. Nor does Cleavinger define the 
scope of factor “(f) the correctability of error on ap
peal.” See Cleavinger, 474 U.S. at 202. We conclude 
that C.R.C.P. 106(a)(4) review is sufficient for purpos
es of assuring that the University’s and the Regents’ 
actions were functionally equivalent to the judicial 
process.

The Board of Regents’ decision to terminate 
Churchill was properly reviewable under C.R.C.P. 
106(a)(4). See Widder, 85 P.3d at 528 (school board’s 
decision to terminate employee properly reviewed 
under C.R.C.P. 106(a)(4)); Hellas Constr., Inc. v. Rio 
Blanco Cnty., 192 P.3d 501, 504 (Colo. App. 2008) 
(county’s determination of tax provision violation and 
imposition of administrative penalties reviewed 
under C.R.C.P. 106(a)(4)); see also Butz, 438 U.S. at 
514 (“Those who complain of error in [quasi-judicial] 
proceedings must seek agency or judicial review.”).
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5. Availability of the Defense
We also reject Churchill’s suggestion that the 

defense of quasi-judicial immunity was not available 
in this case to “entities

Citing Kentucky v. Graham, 473 U.S. 159, 166 
(1985), Churchill argues that quasi-judicial immunity 
is not available to persons who are sued in their 
official capacities. As Kentucky v. Graham points out, 
in official-capacity actions, persons who are acting 
under color of state law have the ability to claim the 
defense of sovereign immunity under the Eleventh 
Amendment to the United States Constitution. Id. Of 
course, Kentucky v. Graham does not suggest that an 
entity such as the University is not permitted to 
claim immunity under the Eleventh Amendment. 
Churchill ignores his own stipulation that as part of 
the trial process, the University would be entitled to 
claim the defense of quasi-judicial immunity in 
exchange for dismissal of individuals and the ability 
of the University to assert any individual defenses 
the individuals could have asserted. Otherwise, he 
would be suing the University (which would seek 
immunity under the Eleventh Amendment), officials 
acting under color of state law (who could also claim 
such immunity), and persons in their individual 
capacities (who might claim quasi-judicial immunity 
if they were acting under color of state law).
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B. Churchill’s Request for Equitable Relief
Churchill contends that quasi-judicial immunity 

does not apply to equitable remedies under 42 U.S.C. 
§ 1983. Therefore, he argues that neither the Univer
sity nor the Regents were immune from his request 
for reinstatement and front pay. We are not persuad
ed.

“Section 1983 creates no substantive rights, but 
rather creates only a remedy against those who, 
acting under color of law, violate rights secured by 
federal statutory or constitutional law.” Ramirez v. 
Dep’t of Corr., 222 F.3d 1238, 1243 (10th Cir. 2000). 
Both judicial officers and quasi-judicial officers are 
absolutely immune from claims for monetary damag
es under section 1983. See Pulliam u. Allen, 466 U.S. 
522, 540 (1984) (judicial officers); Horwitz v. State Bd. 
of Med. Exam’rs, 822 F.2d 1508, 1515 (10th Cir. 1987) 
(quasi-judicial officers).

In 1984, the Supreme Court held that judicial 
immunity was not a bar to equitable remedies such as 
claims for injunctive relief. Pulliam, 466 U.S. at 541- 
42. However, in 1996, Congress amended section 1983 
to bar injunctive relief “against a judicial officer for 
an act or omission taken in such officer’s judicial 
capacity . . . unless a declaratory decree was violated 
or declaratory relief was unavailable.” 42 U.S.C. 
§ 1983; see Federal Courts Improvement Act of 1996, 
Pub. L. No. 104-317, § 309(c), 110 Stat. 3847 (1996).

Neither the Supreme Court nor the Tenth Circuit 
has yet addressed whether 42 U.S.C. § 1983 protects
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officials acting in a quasi-judicial capacity from 
claims for injunctive relief. Churchill urges us to 
narrowly construe the term “judicial officer” not to 
include quasi-judicial actors and cites Simmons v. 
Fabian, 743 N.W.2d 281 (Minn. Ct. App. 2007), in 
support. The Simmons court concluded that section 
1983 immunity is sparingly granted and that nothing 
in the amended language or legislative history indi
cated that the immunity granted to “judicial officers” 
also extended to quasi-judicial officials. Id. at 290-94. 
Therefore, in Simmons, quasi-judicial actors were not 
immune from claims for injunctive relief under sec
tion 1983. Id. at 294.

It appears that Simmons has not been followed 
by any other court. We reject the reasoning in Sim
mons in part because it ignores Butz, 438 U.S. 478, 
which held that judicial immunity extended to offi
cials acting in a quasi-judicial capacity. See Pelletier 
v. Rhode Island, 2008 WL 5062162, at *6 (D.R.I. No. 
07-186S, Nov. 26, 2008) (unpublished order). Instead, 
we choose to follow the great weight of authority that 
has concluded that the term “judicial officer” found in 
section 1983 extends to quasi-judicial actors — there
by barring claims for injunctive relief. See Roth v. 
King, 449 F.3d 1272, 1286-87 (D.C. Cir. 2006); Monte- 
ro v. Travis, 171 F.3d 757, 761 (2d Cir. 1999); Gilmore 
v. Bostic, 636 F. Supp. 2d 496, 506 (S.D. W. Va. 2009); 
Pelletier, 2008 WL 5062162, at *6.

Accordingly, we are unable to grant Churchill’s 
request for prospective relief unless (1) the University 
violated a declaratory decree or (2) declaratory relief
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was unavailable. Churchill has not claimed that the 
University violated a declaratory decree, and so that 
option is unavailable. He is also unable to demon
strate that declaratory relief was unavailable.

Finally, Churchill’s claim for reinstatement or 
front pay fell within the trial court’s considerable 
discretion to fashion equitable remedies. See Schreck 
v. T & C Sanderson Farms, Inc., 37 P.3d 510, 515 
(Colo. App. 2001) (“[t]rial court possesses broad 
discretion in fashioning an equitable remedy. . . .”). 
We will not disturb such a ruling absent an abuse of 
discretion that is manifestly arbitrary, unreasonable, 
or unfair. La Plata Med. Ctr. Assocs., Ltd. v. United 
Bank, 857 P.2d 410, 420 (Colo. 1993). We perceive 
nothing about the trial court’s denial of Churchill’s 
claims that demonstrates such an abuse of discretion. 
See id.

Therefore, we perceive no error in the trial court’s 
conclusion that quasi-judicial immunity barred 
Churchill’s claims for reinstatement and front pay.5

C. Adverse Employment Action
Churchill next argues that the trial court erred in 

entering a directed verdict on his 42 U.S.C. § 1983 
First Amendment retaliation claim after finding that

5 We assume without deciding that in this context front pay 
is an equitable claim.
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the University’s investigation of him did not consti
tute an adverse employment action. We disagree.

1. Law
Our review of a trial court’s ruling on a motion 

for directed verdict is de novo. MDM Grp. Assocs., 
Inc. v. CX Reinsurance Co., 165 P.3d 882, 885 (Colo. 
App. 2007). A trial court may only grant such a mo
tion where the evidence “compels the conclusion that 
reasonable persons could not be in disagreement and 
that no evidence, or legitimate inference arising 
therefrom, has been presented upon which a jury’s 
verdict against the moving party could be sustained.” 
Flores v. Am. Pharm. Servs., Inc., 994 P.2d 455, 457 
(Colo. App. 1999). In evaluating the trial court’s 
ruling, we consider the evidence in the light most 
favorable to the nonmoving party. Id.

a. What Makes an Employment Action 
Adverse?

We begin by looking at the nature of an adverse 
employment action. In the absence of Colorado law on 
the subject, we turn our attention to a number of 
federal cases that have dealt with adverse employ
ment actions. Adverse employment actions are dis
charges, demotions, refusals to hire, refusals to 
promote, and reprimands. Breaux v. City of Garland, 
205 F.3d 150, 157 (5th Cir. 2000). The action taken 
must be sufficiently punitive or involve a change in 
employment to a new position which is “markedly
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less prestigious and less interesting than the old one.” 
Id.

Courts have concluded that investigations alone 
are not adverse employment actions. Id. Breaux 
concluded that an internal affairs investigation which 
the plaintiffs contended had been launched in bad 
faith and resulted in his transfer was not an adverse 
employment action. Id. at 158. The court reasoned 
that the plaintiffs failed to show that the alleged 
“campaign of retaliatory harassment” created an 
intolerable situation compelling the plaintiffs to 
transfer to less desirable positions. Also, reasonable 
persons in the plaintiffs’ positions would not have felt 
compelled to resign. Because the plaintiffs still had 
their jobs and had not been demoted, the defendants’ 
conduct did not amount to an adverse employment 
action.

Before an employment action can be considered 
adverse, it must materially alter the terms or condi
tions of employment. “[The plaintiff] has the burden 
of proving that the alleged employment action ad
versely and materially altered the terms or conditions 
of her employment.” Altonen v. City of Minneapolis, 
487 F.3d 554, 560 (8th Cir. 2007). The action must 
effect a material change in the terms or conditions of 
employment. Bechtel v. City of Belton, 250 F.3d 1157, 
1162 (8th Cir. 2001). Where one has the same pay and 
continues to work, the action is not adverse. Id.

Some other forms of less severe conduct by em
ployers may also constitute an adverse employment
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action for First Amendment purposes. See Brammer- 
Hoelter v. Twin Peaks Charter Acad., 492 F.3d 1192, 
1208 (10th Cir. 2007) (providing poor performance 
ratings, forbidding teachers to speak to parents about 
school matters, and blacklisting teachers from future 
employment at the school could be actionable adverse 
employment action); Schuler v. City of Boulder, 189 
F.3d 1304, 1310 (10th Cir. 1999) (removing job duties, 
issuing written reprimand, giving poor performance 
evaluation, and transferring employee satisfy adverse 
employment action requirement).

The Tenth Circuit Court of Appeals has “never 
ruled that all [of an employer’s acts], no matter how 
trivial, are sufficient to support a retaliation claim.” 
Couch v. Bd. of Trs., 587 F.3d 1223, 1237 (10th Cir. 
2009) (quoting Lybrook v. Members of Farmington 
Mun. Sch. Bd. of Educ., 232 F.3d 1334, 1340 (10th 
Cir. 2000)). Further, “there may be some minor ad
verse actions that would not constitute First Amend
ment violations.” Lybrook, 232 F.3d at 1340 (quoting 
Colson v. Grohman, 174 F.3d 498, 511 (5th Cir. 1999)).

In addition, the United States Supreme Court 
has stated, “Context matters. ‘The real social impact 
of workplace behavior often depends on a constella
tion of surrounding circumstances, expectations, and 
relationships which are not fully captured by a simple 
recitation of the words used or the physical acts 
performed.’ ” Burlington N. & Santa Fe Ry. Co. v. 
White, 548 U.S. 53, 69 (2006) (quoting Oncale v. 
Sundowner Offshore Servs., Inc., 523 U.S. 75, 81-82 
(1998)).
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Churchill’s claim requires a determination that 
the investigation conducted under the auspices of the 
Regents was an adverse employment action. He 
claims that his First Amendment rights were violated 
because his exercise of free speech caused the investi
gation and argues that the investigation was retalia
tion for exercising his First Amendment rights.

b. Retaliatory Actions Against the Ex
ercise of Free Speech as Adverse 
Employment Actions

Even though a claim is couched in terms of 
retaliation against free speech, an adverse employ
ment action must be part of the proof. A First 
Amendment claim based on retaliation by an employ
er is analyzed under the test of Pickering v. Bd. of 
Educ., 391 U.S. 563 (1968), as modified by Garcetti v. 
Ceballos, 547 U.S. 410, 418 (2006). See Dixon v. 
Kirkpatrick, 553 F.3d 1294, 1301-02 (10th Cir. 2009). 
The test is composed of five elements:

(1) whether the speech was made pursuant 
to an employee’s official duties; (2) whether 
the speech was on a matter of public concern;
(3) whether the government’s interests, as 
employer, in promoting the efficiency of the 
public service are sufficient to outweigh the 
plaintiff’s free speech interests; (4) whether 
the protected speech was a motivating factor 
in the adverse employment action; and (5) 
whether the defendant would have reached
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the same employment decision in the ab
sence of the protected conduct.

Dixon, 553 F.3d at 1302.

This test cannot be applied in a vacuum. The 
essential first step in applying the test is to assume 
that the plaintiff has been the victim of an adverse 
employment action. The Tenth Circuit Court of Ap
peals has noted that “[i]mplicit in the [Garcettif] 
Pickering test is a requirement that the public em
ployer have taken some adverse employment action 
against the employee.” Couch, 587 F.3d at 1235-36 
(emphasis added) (quoting Belcher v. City ofMcAlester, 
324 F.3d 1203, 1207 n.4 (10th Cir. 2003)). The plain
tiff bears the burden of establishing an adverse 
employment action and “causation — that is, that the 
constitutionally protected speech was a substantial 
motivating factor in the employer’s decision to ad
versely alter the employee’s conditions of employ
ment.” Id. at 1236 (quoting Maestas v. Segura, 416 
F.3d 1182, 1188 & n.5 (10th Cir. 2005)).

2. Analysis
We perceive no error in the trial court’s ruling 

because Churchill did not establish that the Universi
ty’s investigation constituted an adverse employment 
action.

Whether an investigation alone is sufficient to 
constitute an adverse employment action has not 
been resolved by the United States Supreme Court,
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and there does not appear to be a definitive consensus 
on the matter among federal courts.

It is important to note that the record reflects 
that at all times pertinent to the investigation, 
Churchill continued to be paid his normal pay and 
benefits and continued to hold his position as profes
sor with tenure. Churchill taught classes and was 
permitted to speak openly in public. In nearly all of 
the cases cited by Churchill that held adverse em
ployment actions to be cognizable under 42 U.S.C. 
§ 1983, the claims were not based solely upon a 
theory that the investigation itself was an adverse 
action. Instead, the claims involved other wrongful 
actions. See Poland v. Chertoff, 494 F.3d 1174, 1180 
(9th Cir. 2007) (administrative inquiry and transfer); 
Coszalter v. City of Salem, 320 F.3d 968, 976-77 (9th 
Cir. 2003) (transfer of the plaintiff to new duties, 
unwarranted disciplinary investigation, unwarranted 
assignment of blame, reprimand containing a false 
accusation, and criminal investigation instituted in 
retaliation for exercise of First Amendment rights 
provided actionable grounds under 42 U.S.C. § 1983); 
Allen v. Iranon, 283 F.3d 1070, 1073-76 (9th Cir.
2002) (prison doctor locked out from seeing patients, 
had multiple internal affairs investigations launched 
against him, and was passed over for promotions; the 
defendants did not dispute that those actions consti
tuted adverse employment actions); Ulrich v. City & 
Cnty. of S. F., 308 F.3d 968, 977 (9th Cir. 2002) (inves
tigation that threatened to revoke doctor’s clinical 
privileges, refusal to rescind doctor’s resignation, and
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filing adverse action report held adverse employment 
actions).

Churchill argues that Hetzel v. Cnty. of Prince 
William, 89 F.3d 169, 171-72 (4th Cir. 1996), supports 
the position that an investigation alone can constitute 
an adverse employment action. Hetzel is not helpful 
to Churchill. There, the court held that, of all the 
allegations raised by the plaintiff, “only the alleged 
failure to promote and [an internal affairs] investiga
tion can even possibly constitute adverse retaliatory 
action.” The court stated it had “significant doubts” 
whether the investigation could constitute an adverse 
employment action, but that it did not need to decide 
that issue. Id. at 172. Any suggestion that the case 
stands for the proposition that investigations alone 
may constitute adverse employment actions is not 
well taken.

Cases from the Tenth Circuit indicate that action 
more significant than investigation alone is necessary 
to constitute adverse employment action. In Belcher, 
324 F.3d at 1207 n.4, the court, stating that if an 
employer’s action is “inconsequential or has only 
speculative consequences, there can be no basis for a 
First Amendment claim,” held that a written repri
mand threatening dismissal for further speech is 
sufficient to constitute an adverse employment action.

In Couch, a physician brought a section 1983 
action against a hospital where he had staff privileg
es, alleging that there had been a campaign of retali
ation as a result of his speaking out about substance
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abuse at the hospital. The court concluded that the 
investigation launched against the doctor did not 
constitute an adverse employment action. Id. at 1235- 
39; see also Carrero v. Robinson, 2007 WL 1655350, at 
*10 (D. Colo. 05cv-2414, June 5, 2007) (unpublished 
opinion and order) (finding internal affairs investiga
tion was not an adverse employment action because it 
did not change the terms or conditions of employ
ment); Spagnuolo v. City of Longmont, 2006 WL 
2594484, at *1 (D. Colo. 05-cv-00729, Sept. 11, 2006) 
(unpublished order) (dismissing employee’s claims 
where employer allegedly “instigated and conducted 
an unwarranted investigation of [the employee’s] 
activities after [the employee] exercised his First 
Amendment free speech rights”).

Other federal circuits that have concluded that 
an employer must be permitted to investigate the 
potential misconduct of its employee without the fear 
of the investigation being interpreted as an adverse 
employment action. See Breaux, 205 F.3d at 158 
(concluding that investigating alleged violations of 
departmental policies and making purportedly false 
accusations are not adverse employment actions); 
Benningfield u. City of Houston, 157 F.3d 369, 377 
(5th Cir. 1998) (subjecting an employee to internal 
affairs investigation and referring her for psychologi
cal testing did not constitute adverse employment 
action); Heil u. Santoro, 147 F.3d 103, 110 (2d Cir. 
1998) (“[I]n light of the employer’s duty . . .  to make a 
reasonable investigation before imposing discipline 
on an employee for engaging in protected speech, it is
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clear that [the complaint] that defendants conducted 
an investigation is not a valid First Amendment 
claim.”). Without this ability to investigate, a public 
employer would be left without recourse and would 
lose its “greater leeway in its dealings with citizen 
employees.” Engquist v. Oregon Dep’t of Agric., 553 
U.S. 591, 599 (2008).

Churchill claims that the investigation chilled his 
right to free speech and that under those circum
stances it constituted an adverse action. The stand
ard is not whether his speech was chilled; it is 
whether the University’s actions would “deter a 
reasonable person from exercising his . . . First 
Amendment rights.” Couch, 587 F.3d at 1238 (quoting 
Brammer-Hoelter, 492 F.3d at 1208); see also Maestas, 
416 F.3d at 1188 n.5 (“[W]e have never held employ
ment action which may tend to chill free speech is 
necessarily adverse.”).

The process adopted by the Regents provides for 
the control of academic standards and the investiga
tion into tenured professors’ compliance with those 
standards. Chancellor DiStefano and the University 
concluded that Churchill’s 9/11 essay was protected 
speech. However, while the University was examining 
this question, nine separate allegations of Churchill’s 
research misconduct came to light. At least two of 
these allegations, by Professor John LaVelle, predat
ed the University’s investigation.

The Board of Regents had charged the faculty, in 
cooperation with the administration, to develop the
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policies and procedures to prevent, identify, and 
respond to research misconduct. “Research misconduct” 
includes “fabrication, falsification, plagiarism, or 
other serious deviation from accepted practices in 
proposing, carrying out, or reporting results from 
research.” University of Colorado Standing Commit
tee on Research Misconduct, Research Misconduct 
Rules: Operating Rules and Procedures § 1, at 1. 
Under these rules and procedures, Chancellor 
DiStefano had an obligation to forward the allega
tions of Churchill’s research misconduct to the SCRM. 
Following these rules and procedures, the SCRM was 
then responsible for investigating the allegations. The 
SCRM charged first the Inquiry Committee and then 
the Investigative Committee to look into the allega
tions. The SCRM then undertook its own review 
before concluding by a vote of six to three that 
Churchill’s research misconduct warranted dismissal. 
Churchill’s academic freedom did not include the 
right to commit research misconduct that was specifi
cally proscribed by the University’s policies and 
enforced through a system of shared governance 
between the administration and the faculty.

The University’s investigation of Churchill’s 
research misconduct therefore did not constitute an 
adverse employment action for purposes of his First 
Amendment claim. See Couch, 587 F.3d at 1238.

Nor are we able to conclude that the University’s 
investigation became an adverse employment action 
because it had a chilling effect on Churchill’s speech 
and the speech of some faculty members. Churchill
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contends that such a chilling effect was demonstrated 
by his own testimony of the emotional toll the inves
tigation took on him and by Professor Saito’s testimony 
that she was concerned about being investigated 
because of her support for Churchill. Again, the 
standard is whether a reasonable employee would be 
deterred from exercising his First Amendment rights 
because of the investigation. Id. at 1238. Neither of 
these examples shows that free speech was chilled, 
impeded, or stifled. After Chancellor DiStefano de
termined that Churchill’s 9/11 essay was protected 
speech, the investigation focused upon allegations of 
research misconduct.

In extensive argument to the trial court, Church
ill’s counsel contended that motivation is the sine qua 
non of an adverse employment action. We are una
ware of any case concluding that an investigation was 
adverse because of the motive of the investigators. 
Moreover, the record before us indicates that the 
investigation involved twenty-five faculty members, 
whose collective motive was not established.

We distinguish the current case from Levin v. 
Harleston, 966 F.2d 85 (2d Cir. 1992), a case which 
Churchill claims provides particular guidance. In 
Levin, a tenured professor created controversy be
cause of his views on race expressed in three writ
ings. Id. at 87. The university created a “shadow 
class” for those students who wanted to transfer out 
of his class. Id. at 87-88. The university president 
also created an ad hoc committee to determine 
whether the professor’s views went beyond the
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protection of academic freedom and amounted to 
some form of misconduct. Id. at 89. The committee 
recommended that no disciplinary action be taken. Id. 
The court concluded that the president’s actions 
“conveyed a chilling threat of discipline” that violated 
the professor’s First Amendment rights. Id. at 89-90.

The present case is distinguishable. The Levin 
court did not specifically address the issue of whether 
the creation of the “shadow class” and the investiga
tion constituted an adverse employment action under 
Pickering. Additionally, in contrast to the committee 
in Levin, each faculty member that served on the 
Investigative Committee, the SCRM, and the P&T 
Committee recommended that the University take 
some form of disciplinary action against Churchill for 
his research misconduct (with the majority of the 
three committees’ members concluding that he should 
be dismissed).

We next reject Churchill’s argument that the 
investigation caused damage to him. In this argu
ment, he necessarily recognizes that an investigation 
must have some punishing or diminishing conse
quences before it can be deemed to be an adverse 
employment action. He states that the investigation 
caused him to miss deadlines and to default on un
specified book contracts. He also claims that third 
parties cancelled speaking engagements and the 
alumni association withheld an award from him. As 
to the former contentions, the record is devoid of 
any proof of damage or causation. As to the latter 
cancellations and the withholding of the award, the
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University did not take these actions and therefore 
they do not constitute an adverse employment action. 
See, e.g., Robbins v. Oklahoma, 519 F.3d 1242, 1251 
(10th Cir. 2008) (“In general, state actors may only be 
liable under section 1983 for their own acts, not the 
acts of third parties.”). Nothing in the record before 
us establishes any damage in the form of pecuniary or 
professional loss to Churchill as a result of the inves
tigation.

We disagree with Churchill’s argument that the 
University committed an adverse employment action 
when it failed to process his sabbatical request. The 
only evidence of this action presented at trial was in 
his grievance submitted to the P&T Committee, 
which was admitted as an exhibit. Churchill has not 
cited any evidence in the record showing that he was 
entitled to a sabbatical under the terms of his em
ployment or that any delay in the University’s pro
cessing his request was not due to normal 
administrative procedures. See C.A.R. 28(a)(4) (appel
lant’s “argument shall contain . . . [the] parts of the 
record relied on”); Brighton Sch. Dist. 27J v. 
Transamerica Premier Ins. Co., 923 P.2d 328, 335 
(Colo. App. 1996) (appellate court has no duty to 
search the record), aff’d, 940 P.2d 348 (Colo. 1997). 
Nor does Churchill suggest that he planned to take 
his sabbatical during the course of the investigation 
or at any time before he was terminated.

Churchill further argues that the University 
committed an adverse employment action when it 
prevented him from “unbanking” courses. However, in
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neither the testimony presented at trial nor in his 
briefs does he explain the term “unbank.” In fact, he 
presented no testimony at trial referencing the term 
“unbank.” This term appears in his grievance submitted 
to the P&T Committee, which was an exhibit at trial, 
which alleges “[the University’s] attempt to prevent 
[him] from ‘unbanking’ courses for which [he] was 
owed release time.” Churchill presented no evidence 
by which a reasonable juror could conclude or make a 
legitimate inference that preventing him from 
“unbanking” his courses was an adverse employment 
action as distinguished from a routine aspect of 
academia. Neither he nor any other witness ex
plained this term or how it may have adversely 
affected the conditions of his employment. See 
Pastrana u. Hudock, 140 P.3d 188, 189 (Colo. App. 
2006) (“[W]e will disregard statements of fact in 
either party’s brief that are unsupported by the 
record . . . , and we will not search the record for 
evidence to support allegations of error.”).

We also note that Churchill’s contention supposes 
that the investigation and his termination are sepa
rate adverse actions. Of course, he is relegated to this 
position because quasi-judicial immunity shields the 
University and its Regents from liability for terminat
ing him. At least one court has ruled that an employ
ee must allege injury independent of termination for 
the investigation to constitute an independent claim. 
Hoffman v. Baltimore Police Dep’t, 379 F. Supp. 2d 
778, 792-93 (D. Md. 2005). On the contrary, Churchill
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claimed at trial that the very purpose of the investi
gation was to terminate him.

D. Duplicative Claim
We also conclude that the trial court would have 

been justified in dismissing the adverse employment 
action claim because it was duplicative of the second 
claim for relief which alleged retaliation by termina
tion. Both claims for relief alleged that the investiga
tion was wrongful. As relevant here, both the first 
and second claims for relief, as set forth in the origi
nal complaint and in the trial management order, 
stated:

The Defendants’ acts of intimidating, threat
ening, and investigating Professor Churchill 
were motivated by Professor Churchill’s 
exercise of constitutionally protected con
duct. Defendants’ actions caused Professor 
Churchill to suffer injuries that would chill a 
person of ordinary firmness from continuing 
to engage in such constitutionally protected 
activity.

The two claims for relief are identical in all 
respects, except that the words “and finally terminat
ing” are added to the termination claim after the 
words “and investigating.”

Although at oral argument Churchill’s counsel 
contended that the two claims had been distinguished 
for the jury, our review of the record shows the con
trary: Churchill asserted the investigation was a
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sham conducted to assure his termination, and that 
the termination was inextricably tied to the investi
gation.

There was no practical way for Churchill to prove 
that he was wrongfully terminated without present
ing evidence intended to show that the investigation 
was flawed and began as a result of his exercise of 
First Amendment rights. By the same token, if we 
were to grant the relief sought by Churchill, namely a 
new trial solely on the wrongful investigation claim, 
he would necessarily present evidence that he was 
terminated, and that evidence would be part of the 
evidence the jury could consider in concluding wheth
er the investigation was justified.

Because the first claim for relief based on the 
investigation was entirely subsumed within the 
second claim for relief for wrongful termination, the 
claims were duplicative, and the trial court correctly 
directed a verdict for the University on the first 
claim. See Barham v. Scalia, 928 P.2d 1381, 1387 
(Colo. App. 1996) (trial court correctly dismissed 
claim that was duplicative and superfluous); cf. Town 
of Alma v. AZCO Constr., Inc., 10 P.3d 1256, 1264 
(Colo. 2000) (applying economic loss rule to prohibit 
duplicate claims under tort and contract theories); 
Aller v. Law Office of Carole C. Schriefer, P.C., 140 
P.3d 23, 27 (Colo. App. 2005) (when legal malpractice 
claim and breach of fiduciary duty claim both arise 
from same material facts, breach of fiduciary duty 
claim should be dismissed as duplicative).
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IV. Conclusion
We affirm the trial court’s finding that the Uni

versity and the Regents had quasi-judicial immunity. 
We also affirm the trial court’s directed verdict in 
favor of the University and the Regents on Churchill’s 
42 U.S.C. § 1983 claim because Churchill failed to 
prove that the University’s investigation constituted 
an adverse employment action. The judgment is 
affirmed.

JUDGE TERRY and JUDGE BOORAS concur.
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DISTRICT COURT, CITY 
AND COUNTY OF DENVER, 
COLORADO 
Court Address:
1437 BANNOCK STREET 
DENVER, CO 80202

COURT 
USE ONLY

Plaintiff(s):
WARD CHURCHILL, 
an individual
V .

Defendant(s):
UNIVERSITY OF COLORADO; 
THE REGENTS OF THE 
UNIVERSITY OF COLORADO, 
a body corporate

Case Number: 
06CV11473
Courtroom: 6

ORDER GRANTING DEFENDANTS’ 
MOTION FOR JUDGMENT AS A MATTER OF 
LAW AND DENYING PLAINTIFF’S MOTION 
FOR REINSTATEMENT OF EMPLOYMENT

1. The Plaintiff in this matter is Professor Ward 
Churchill, and the Defendants are the University of 
Colorado and the Regents of the University of Colora
do. This matter comes before the court on Defendants’ 
Motion for Judgment as a Matter of Law and Plain
tiff’s Motion for Reinstatement of Employment. This 
Court, having heard testimony, received exhibits, and 
heard argument of counsel and being otherwise fully
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apprised in the premises, does find and order as 
follows:

2. On April 2, 2009 following a four-week jury 
trial, the jury in this matter found in favor of Profes
sor Churchill on his Second Claim for Relief-First 
Amendment Retaliation in Terminating Professor 
Churchill’s Employment.

3. The Defendants move this Court to enter 
judgment as a matter of law in their favor on Profes
sor Churchill’s Second Claim for Relief on the ground 
that it is barred by the doctrine of quasi-judicial 
immunity.

4. Professor Churchill requests the Court order 
his reinstatement of employment to his former posi
tion of fully tenured professor at the University of 
Colorado, and to provide such further equitable relief 
as is necessary to vindicate his rights under the First 
Amendment to the United States Constitution.

5. For the following reasons I grant Defendants’ 
Motion for Judgment as a Matter of Law and deny 
Professor Churchill’s Motion for Reinstatement of 
Employment.

I. Motion for Judgment as a Matter of Law
Background

6. As specified in the pleadings and Trial Man
agement Order, the University preserved the defense 
that it was immune from liability. The parties agreed
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that the University would present its immunity argu
ments after the jury’s verdict because judicial immu
nities are a legal issue to be determined by a court, 
not a jury. See Miller v. Davis, 521 F.3d 1142, 1145 
(9th Cir. 2008) (stating that “whether a public official 
is entitled to absolute immunity is a question of law.) 
Crooks v. Maynard, 913 F.2d 699, 700 (9th Cir. 1990) 
(stating “judicial immunity is a question of law”); 
Brewer v. Blackwell, 692 F.2d 387, 390 (5th Cir. 1982) 
(stating that “whether an official is protected by 
judicial immunity is a question of law and the facts 
found by the district judge in making that determina
tion are to be reviewed under the ‘clearly erroneous’ 
standard”).

7. Early in the lawsuit, Professor Churchill 
brought claims not only against the University and 
the Board of Regents, but also against each of the 
individual Regents who served in 2005 (when the 
University examined whether his speech was consti
tutionally protected) and in 2007 (when the Board of 
Regents dismissed him). Litigants normally file 
claims in this manner because public officials sued in 
their individual capacities cannot claim Eleventh 
Amendment immunity. Kentucky v. Graham, 473 U.S. 
159, 166-67(1985).

8. Under the Colorado Governmental Immunity 
Act, however, the University is required to defend 
and indemnify the Regents for claims arising within 
the scope of their service. C.R.S. §24-10- 103(4)(a) 
(stating that a “public employee” means “an officer, 
employee, servant, or authorized volunteer of the
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public entity, whether or not compensated, elected, or 
appointed”); C.R.S. §24-10-110(l)(a-b) (stating that a 
public entity shall be responsible for the defense and 
payment of claims arising against public employees). 
Under these circumstances, allowing the case to 
proceed against each individual Regent would only 
increase the cost of the case (because each Regent 
could hire separate counsel) and add to the complexi
ty of the case (because any judgment could be entered 
only against an individual Regent subject to reim
bursement by the University). In an already compli
cated case, asserting Eleventh Amendment immunity 
would not change the parties’ ultimate position, but 
would delay Professor Churchill's ability to have his 
claims resolved in a timely and efficient manner.

9. To avoid this unnecessary cost and com
plexity, the University agreed to waive its Eleventh 
Amendment immunity, thus allowing direct claims to 
be brought against the University and the Board of 
Regents. In return for the ability to bring direct 
claims, however, Professor Churchill agreed that the 
University acquired the ability to assert any defenses 
that would be available to individual Regents. The 
parties’ Stipulation provides:

The University agrees and stipulates that 
it shall waive its immunity to claims for 
damages under the Eleventh Amendment to 
the United States Constitution to permit the 
same recovery from the University that 
might otherwise be had against any of its 
officials or employees acting in their official
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or individual capacities, reserving to the 
University the ability to present the same 
defenses that would have been applicable to 
any of its officials or employees acting in 
their official or individual capacities.

10. Therefore, because quasi-judicial immunity 
was a “defense that would have been applicable to 
any of its officials or employees” it is a defense avail
able to the University and the Board of Regents.

Findings of Fact
11. Article VIII of the Colorado Constitution 

creates a number of state institutions and states, 
“Educational, reformatory, and penal institutions as 
the public good may require, shall be established and 
supported by the state, in such manner as may be 
prescribed by law.” Colo. Const. Article VIII, §1. 
Within this broad grant of authority, the Colorado 
Constitution created the University of Colorado as a 
state institution of higher education. Colo. Const. 
Article VIII, §V. For governance of the University of 
Colorado, the Constitution provides, “There shall be 
nine regents of the University of Colorado who shall 
be elected in the manner prescribed by law for terms 
of six years each.” Colo. Const Article IX, §12. The 
Board of Regents, as a constitutional body that is not 
part of the legislative or executive branches, occupies 
a unique position in Colorado’s governmental struc
ture. Subryan v. Regents of the University of Colo
rado, 698 P.2d 1383, (Colo. App. 1984).
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12. Among the Constitutional powers vested in 
the Board of Regents is the power “to enact laws for 
the government of the University.” Subryan, 698 P.2d 
at 1383. Acting pursuant to this authority, the Board 
of Regents enacted Laws of the Regents. These laws 
define both the grounds and the process for dismiss
ing a tenured member of the of the [sic] University’s 
faculty. Specifically Article 5.C.1 of the Laws of the 
Regents states:

A faculty member may be dismissed when, in 
the judgment of the Board of Regents and 
subject to the Board of Regents’ constitutional 
and statutory authority, the good of the Uni
versity requires such action. The grounds for 
dismissal shall be demonstrable professional 
incompetence, neglect of duty, insubordination, 
conviction of a felony or any offense involving 
moral turpitude upon a plea or verdict of 
guilty or following a plea of nolo contendere, 
or sexual harassment or other conduct which 
falls below minimum standards of profes
sional integrity.

13. Article 5. C.2. (A)(1) of the Laws of the Regents 
specifies that “no member of the faculty shall be dis
missed except for cause and after being given an 
opportunity to be heard . . .  ” If the University’s 
administration contemplates that it will dismiss a 
faculty member, the faculty member may request a 
hearing before the Faculty Senate Committee on Privi
lege and Tenure. Laws of the Regents, Article 5.C.2.(B). 
At any such hearing, the faculty member “shall 
be permitted to have counsel and the opportunity to
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question witnesses . . . [and] the burden of proof shall 
be on the University administration.” Laws of the 
Regents, Article 5.C.2.(B). After the Faculty Senate 
Committee on Privilege and Tenure makes its find
ings, the President of the University issues a recom
mendation and transmits it to the Board of Regents 
for final action. Laws of the Regents, Article 5.C.2.(C).

14. To implement the Laws of the Regents’ 
requirement that no faculty member be dismissed 
“except for cause and after being given and [sic] an 
opportunity to be heard,” as well as the faculty mem
ber’s right to a hearing before the Faculty Senate 
Committee on Privilege and Tenure, the Regents 
enacted Regent Policy 5-1. The University followed 
Regent Policy 5-1 in the weeks and months preceding 
its dismissal of Professor Churchill.

15. Regent Policy 5-1, §III(A)(a) allows the Chan
cellor of University of Colorado at Boulder to initiate 
the dismissal for cause process by issuing a written 
notice of intent to dismiss. On June 26, 2006, Interim 
Chancellor Philip DiStefano issued a Notice of Intent 
to Dismiss informing Professor Churchill that the 
University intended to dismiss him as a tenured 
faculty member. The Notice of Intent to Dismiss 
occurred after the University of Colorado at Boulder’s 
Standing Committee on Research Misconduct con
cluded that Professor Churchill violated the Universi
ty’s Administrative Policy Statement on Misconduct 
in Research and Authorship. Chancellor DiStefano in
formed Professor Churchill that his “pattern of seri
ous, repeated and deliberate research misconduct fall
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below minimum standards of professional integrity 
expected of University faculty and warrants your dis
missal from the University of Colorado.”

16. As permitted by Regent Policy 5-1, Professor 
Churchill requested a formal hearing before a five- 
member panel of the Faculty Senate Committee on 
Privilege and Tenure. Regent Policy 5-1, §III(B)(2)(b) 
allowed Professor Churchill to object to any of the 
panel members, but he did not do so. Although 5-1, 
§III(B)(2)(f-g) normally contemplates that a dismissal 
hearing will last no more than two days, Professor 
Churchill had months to prepare for his hearing, 
which began on January 8, 2007, and lasted for seven 
full days. Pursuant to Regent Policy 5-1, §III(B)(2)(l), 
a professional court reporter, as well as a professional 
videographer, made a complete record of the proceed
ings.

17. At the hearing, Regent Policy 5-1, §III(B)(2)(k) 
requires the administration to establish grounds for 
dismissal by clear and convincing evidence. Regent 
Policy 5-1, §III(B)(l)(b)(2)(i) allowed Professor Church
ill to be represented by counsel. Regent Policy 5-1, 
§III(B)(2)(o) allowed Professor Churchill and his coun
sel the right to examine each of the University ad
ministration’s witnesses and the right to present his 
own witnesses. Regent Policy 5-1, §III(B)(2)(r) allowed 
Professor Churchill and his counsel to present opening 
statements. Regent Policy 5-1, §III(B)(2)(rj also allowed 
Professor Churchill to make both oral and written 
closing arguments to the panel. Professor Churchill
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availed himself of each of these opportunities during 
the seven-day hearing.

18. After the conclusion of the hearing, the 
panel members reached a determination. The panel 
was “unanimous in finding that Professor Churchill 
has demonstrated conduct which falls below minimum 
standards of professional integrity, and that this con
duct requires severe sanctions.” The panel split on 
what sanction it would recommend — two members 
recommended dismissal, while three panel members 
recommended a suspension coupled with demotion. 
Regent Policy 5-1, §111(C)(2) allowed Professor 
Churchill to respond in writing to the panel’s report.

19. The panel transmitted its report to the 
President of the University. President Brown, upon 
his review of the record, concurred with the panel’s 
finding that Professor Churchill had engaged in 
conduct that served as grounds for dismissal under 
Article 5.C.1 of the Laws of the Regents — conduct 
falling below minimum standards of professional 
integrity. Because President Brown believed that this 
misconduct warranted dismissal, rather than some 
other sanction, President Brown returned the case to 
the panel for reconsideration pursuant to Regent 
Policy 5-1, §III(C)(7). The panel did not modify its 
report, so President Brown transmitted his recom
mendation and the panel [sic] to the Board of Regents 
for final action.

20. After President Brown made his recom
mendation, Regent Policy 5-1, §IV  allowed Professor
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Churchill to request a hearing before the Board of 
Regents. Before the hearing, Regent Policy 5-1, §IV  
allowed Professor Churchill to submit extensive 
written arguments to the Board of Regents.

21. Regent Policy 5-1, §FV allowed the Univer
sity administration and Professor Churchill to make 
presentations to the Board of Regents “based upon 
the record of the case, including the transcript of the 
proceedings before the [faculty committee].” After the 
parties’ presentation and “after consideration of all of 
the information provided to it,” the Board of Regents 
determined that Professor Churchill engaged in 
conduct that fell below minimum standards of profes
sional integrity and dismissed him from his tenured 
faculty position.

Conclusions of Law
22. The United States Supreme Court has rec

ognized that there are “some officials whose special 
functions require a full exemption from liability.” 
Butz v. Economou, 438 U.S. 478, 508 (1978). In par
ticular, judicial officers are immune from suit because 
“the protection essential to judicial independence 
would be entirely swept away” if a lawsuit against 
judges could proceed upon the premise “that the acts 
of the judge were done with partiality, or maliciously, 
or corruptly . . . ” Bradley v. Fisher, 80 U.S. 335, 348 
(1871). The court reasoned that a judge’s errors “may 
be corrected on appeal, but he should not have to 
fear that unsatisfied litigants will hound him with
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litigation charging malice or corruption. Pierson v. 
Ray, 386 U.S. 547, 554 (1967). Stated more directly, 
judicial immunity prevents judges from being subject 
to intimidation as they perform their functions. Pier
son, 386 U.S. at 554.

23. Judicial immunity is not limited to judges, 
however, and has been extended to other participants 
in judicial processes, such as prosecutors and grand 
jurors. Imbler v. Pachtman, 424 U.S. 409, 423 (1976). 
These people perform functions that are necessary for 
the functioning of the judicial system, and they re
ceive what has been termed “quasi judicial immunity.” 
Butz, 438 U.S. at 512. When government officials 
make judgments that are “functionally comparable” 
to those of judges, quasi-judicial immunity creates an 
absolute bar to liability. Butz, 438 U.S. at 513. Quasi
judicial immunity exists “not because of an official’s 
particular location within the Government but be
cause of the special nature of [his] responsibilities.” 
Butz, 438 U.S. at 511.

24. In its leading case, the United States Su
preme Court conferred quasi-judicial immunity upon 
administrative agency officials who participated in a 
hearing to exclude a commodity company from regis
tration. Butz, 438 U.S. at 514-15. In conferring im
munity, the Court took note that “the discretion 
which executive officials exercise with respect to the 
initiation of administrative proceedings might be 
distorted if their immunity arising form [sic] that 
decision was less than complete.” Butz, 438 U.S. at 
515.
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25. After Butz, the Tenth Circuit Court of Ap
peals has extended quasi-judicial immunity to officials 
serving on panels to determine whether to terminate 
a government employee or revoke a professional 
license, even when those officials allegedly violated 
the Plaintiff’s constitutional rights. Saavedra v. City 
of Albuquerque, 73 F.3d 1525, 1529-1530 (10th Cir. 
1996); Horwitz v. Colorado State Board of Medical 
Examiners, 822 F.2d 1508, 1513-14 (10th Cir. 1987). 
In a case that is analogous to Professor Churchill’s, 
the Tenth Circuit found that no liability could stem 
from a career service council’s decision to discharge 
an employee, even though she claimed that the 
council “improperly discharged [her] in retaliation for 
her exercise of her right to free speech.” Atiya v. Salt 
Lake County, 988 F.2d 1013, 1016-17 (10th Cir. 1993).

26. Just as the Tenth Circuit has extended 
quasi-judicial immunity, the Colorado Supreme Court 
has also determined that a school district’s termina
tion of an employee after a contested hearing is a 
quasi-judicial function. Widder v. Durango School 
District No. 9-R, 85 P.3d 518, 527-28 (Colo. 2004). It 
explained its analysis:

Thus, in determining whether a school board 
is performing a quasi-judicial function, our 
inquiry must focus on the nature of the 
governmental decision and the process by 
which that decision is reached. Quasi-judicial 
decision making, as it name connotes, bears 
similarities to the adjudicatory function per
formed by courts.

Widder, 85 P.3d at 527 (internal citations omitted).
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27. Specifically, where an official applies “pre
existing legal standards or policy considerations to 
present or past facts presented to the governmental 
body, then one can say with reasonable certainty that 
the governmental body is acting in a quasi judicial 
capacity . . . ” Widder, 85 P.3d at 527. This type of 
decision occurs when a school district decides whether 
it should terminate an employee who violates the 
district’s code of conduct:

A school district’s decision about whether to 
terminate an employee who claims that he 
acted in good faith and in compliance with a 
conduct and discipline code certainly in
volves a determination of the rights, duties, 
or obligations of specific individuals on the 
basis of the application of presently existing 
standards . . .  to past or present facts.

Widder, 85 P.3d at 527.

28. In its decisions in both Hulen v. State Board 
of Agriculture, and Gressley v. Deutsch, the Tenth 
Circuit determined that University officials enjoy 
quasi-judicial immunity from claims brought after 
disciplinary proceedings.

29. Professor Myron Hulen was a tenured pro
fessor at Colorado State University. After he provided 
evidence in an investigation, Professor Hulen alleged 
that CSU involuntarily transferred him to another 
department where he would be unable to attract 
research funds, publish scholarship, or receive salary 
increases. Professor Hulen filed suit alleging that the
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transfer was in retaliation for his exercise of protected 
speech. Hulen v. State Board of Agriculture, 98-B- 
2170, Pages 1-3 (D. Colo. 2001). CSU’s faculty manual 
allowed Professor Hulen to challenge the transfer 
through a faculty grievance process, at which time 
CSU bore the burden of proving the propriety of the 
transfer. Hulen at Page 13. The grievance committee 
found that CSU’s administration improperly trans
ferred Professor Hulen, but CSU’s provost reversed 
the grievance committee’s decision. CSU’s president 
and governing board upheld the transfer decision. 
Hulen at Page 13.

30. Professor Hulen sued CSU’s provost and 
president in their individual capacities for their 
alleged violations of his constitutional rights. The 
United States District Court for the District of Colo
rado granted them quasi-judicial immunity from 
Professor Hulen’s claims on the grounds that their 
judgments were “functionally comparable” to those of 
judges. Hulen at Page 19. Judge Babcock explained:

Here, the Faculty Manual provides that 
review of the grievance committee decision 
may be appealed through the administrative 
ranks, first to the Provost, then to the Presi
dent, and finally to the State Board of Agri
culture. Each of these entities is provided by 
the Manual with the appropriate standard of 
review. Each is functionally comparable to 
judges, as each is required to exercise a 
discretionary judgment. In Dr. Hulen’s case, 
Provost Crabtree and President Yates in
volvement in the process was limited to this
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appellate function. I therefore conclude that 
Defendants Crabtree and Yates’ involvement 
with the process was as quasi-judicial offi
cers and grant them immunity on that basis.

Hulen at Page 20.

31. In Gressley, Professor Gene Gressley was a 
tenured professor at the University of Wyoming. After 
the University of Wyoming’s President transferred 
Professor Gressley to another department, he publicly 
complained. Gressley v. Deutsch, 890 F.Supp. 1474, 
1480 (D.Wyo. 1994). A dispute then arose as to 
whether Professor Gressley had been insubordinate 
and had misused his position. Gressley, 890 F.Supp. 
at 1481.

32. The University of Wyoming’s president ini
tiated proceedings to terminate Professor Gressley. 
Under the University’s procedures, a Faculty Hearing 
Committee heard two weeks of testimony before 
sustaining the charges against Professor Gressley. 
Gressley, 890 F.Supp. at 1481. Professor Gressley 
appealed the recommendation to the University of 
Wyoming Board of Trustee’s [sic], which “after hear
ing oral arguments, reviewing the record before and 
findings of the Facility Hearing Committee . . . sus
tained the Faculty Hearing Committee’s recommen
dation that Dr. Gressley’s employment be terminated 
for cause.” Gressley, 890 F.Supp. at 1481.

33. Professor Gressley brought individual capaci
ty claims against each of the Trustees alleging that 
they unconstitutionally discharged him in retaliation
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for his exercise of free speech. The United States 
District Court for the District of Wyoming granted the 
Trustees quasi-judicial immunity from suit on the 
grounds that they were serving in an adjudicatory 
capacity. Gressley, 890 F.Supp. at 1490.

34. In doing so, Judge Downes construed the 
United States Supreme Court’s and Tenth Circuit’s 
precedents and applied the following test:

The Butz decision granted absolute immu
nity to administrative officials performing 
functions analogous to those of judges and 
prosecutors if the following formula is satis
fied: (a) the officials’ functions must be simi
lar to those involved in the judicial process;
(b) the officials actions must be likely to re
sult in lawsuits by disappointed parties; and
(c) there must be sufficient safeguards in the 
regulatory framework to control unconstitu
tional conduct.

Gressley, 890 F.Supp. at 1490-91.

35. In this case, it is clear that the Board of 
Regents performed a quasi-judicial function and acted 
in a quasi-judicial capacity when it heard Professor 
Churchill’s case and terminated his employment.

36. When a governmental body applies “pre
existing legal standards or policy considerations to 
present or past facts presented to the governmental 
body, then one can say with reasonable certainty that 
the governmental body is acting in a quasi-judicial 
capacity. . . .” Widder, 85 P.3d at 527. The Board of
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Regents determined whether grounds for dismissal 
existed under the Laws of the Regents. In doing so, 
The Regents “applied preexisting legal standards or 
policy considerations to past or present facts.”

37. Just as a judge must apply the applicable 
legal standards to determine “the rights, duties, or 
obligations of specific individuals,” the Laws of the 
Regents allow the dismissal of a tenured faculty mem
ber only for very limited reasons. Specifically, “the 
grounds for dismissal shall be demonstrable profes
sional incompetence, neglect of duty, insubordination, 
conviction of a felony or any offense involving moral 
turpitude upon a plea or verdict of guilty or following 
a plea of nolo contendere, or sexual harassment or 
other conduct which falls below minimum standards 
of professional integrity.”

38. “The existence of a statute or ordinance 
mandating notice and a hearing is evidence that the 
governmental decision is to be regarded as quasi
judicial.” State Farm Mutual Automobile Insurance 
Company u. City of Lakewood, 788 P.2d 808, 813 (Colo. 
1990). The Laws of the Regents fulfill this require
ment as they require “no member of the faculty 
shall be dismissed except for cause and after being 
given an opportunity to be heard as provided in this 
section.”

39. One of the safeguards available in the judi
cial system is that “the proceedings are adversary in 
nature.” Butz, 438 U.S. at 513. Horwitz, 822 F.2d at 
1514. Under the Laws of the Regents, “the individual



App. 136

concerned shall be permitted to have counsel and 
the opportunity to question witnesses as provided in 
the rules of procedure governing faculty dismissal 
proceedings.”

40. Quasi-judicial immunity applies when pro
ceedings are “conducted by a trier of facts insulated 
by political influence.” Butz, 438 U.S. at 513. Horwitz, 
822 F.2d at 1514. In this case, the Privilege and 
Tenure Hearings Panel of the Faculty Senate was the 
“trier of fact” that determined whether the grounds 
for dismissal had been demonstrated against Profes
sor Churchill. That “trier of fact” unanimously deter
mined that Professor Churchill engaged in “conduct 
below the minimum standards of professional integri
ty,” which is one of the permissible grounds for dis
missal.

41. In civil judicial proceedings, the party seek
ing relief must bear a burden of proof. Kaiser Founda
tional Health Plan of Colorado v. Sharp, 741 P.2d 
714, 719 (Colo. 1987). Under the Laws of the Regents, 
“the burden of proof shall be on the university admin
istration” in dismissal proceedings.

42. In civil proceedings, the burden of proof is 
normally only by a preponderance of the evidence. 
Under Regent Policy 5-1, the burden of proof on the 
university administration is to demonstrate grounds 
for dismissal by clear and convincing evidence. This 
higher burden of proof supports a finding of quasi
judicial immunity.
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43. Quasi-judicial immunity is appropriate where 
“a party is entitled to present his case by oral or 
documentary evidence.” Butz, 438 U.S. at 513. Hor- 
witz, 822 F.2d at 1514. Under the Laws of the Regents, 
the faculty member has the “opportunity to question 
witnesses” and present evidence. The Hearings Panel 
heard Professor Churchill’s witnesses, received any 
exhibits he wished to introduce, and he had the 
opportunity to submit whatever written arguments 
he wanted.

44. Quasi-judicial immunity is appropriate where 
“the transcript of testimony and exhibits together 
with the pleadings constitute the exclusive record for 
decision.” Butz, 438 U.S. at 513. Horwitz, 822 F.2d at 
1514. Under Regent Policy 5-1, “the hearing officer 
shall appoint a registered professional reporter to 
record the hearing” and “all presentations shall be 
based on the record in the case, including the tran
script of the proceedings before the Panel.” At the 
hearing, “the members of the Board shall have an 
opportunity to ask questions of the faculty member, 
the administration, and the hearing officer, but, 
ordinarily, the Board will not receive additional 
evidence.”

45. In quasi-judicial proceedings, “the parties 
are entitled to know the findings and conclusions on 
all issues of fact, law or discretion presented on the 
record.” Butz, 438 U.S. at 513. Horwitz, 822 F.2d 
at 1514. Under Regent Policy 5-1, the dismissal for 
cause panel first issues a written report containing
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“findings of fact, conclusions, and recommendations 
consistent with the policies of the Board of Regents.”

46. In quasi-judicial proceedings, the decision is 
subject to further judicial review. Miller, 521 F.3d at 
1145; Butz, 438 U.S. at 513. Horwitz, 822 F.2d at 1514. 
The purpose of such a review is to determine whether 
the factual basis of the decision is supported by some 
evidence in the record . . . ” Miller, 521 F.3d at 1145.

47. Although Professor Churchill asserts that 
quasi-judicial immunity would leave him without a 
remedy, he is mistaken. The remedy available to him 
is the same remedy available to every litigant subject 
to a quasi-judicial decision. C.R.C.P. 106(a)(4)(I) allows 
a district court to overturn a quasi-judicial action 
that constitutes an “abuse of discretion.” Under this 
standard, a district court might set aside any decision 
that is “clearly erroneous, without evidentiary sup
port in the record, or contrary to law.” Leichliter v. 
State Liquor Licensing Authority, 9 P.3d 1153, 1154 
(Colo. App. 2000).

48. Further, this court agrees with the Uni
versity that it is beyond dispute that the Board of 
Regents’ decision would likely lead to litigation. 
Dismissal proceedings involve not only pecuniary 
interests, but also professional reputation. Butz, 438 
U.S. at 509. This is exactly the type of quasi-judicial 
decision that the United States Supreme Court had 
in mind when it observed that “the loser in one 
forum will frequently seek another, charging the



App. 139

participants in the first with unconstitutional ani
mus.” Butz, 438 U.S. at 512.

49. As described above, the Board of Regents’ 
decision occurred with sufficient procedural protec
tions for the Court to grant quasi-judicial immunity, 
including: (1) the right to notice of charges; (2) the 
right to request a hearing before a faculty committee; 
(3) the right to challenge the participation of a mem
ber of the faculty committee; (4) the requirement that 
the University prove that grounds for dismissal exist 
by clear and convincing evidence; (5) the requirement 
that the University transcribe the hearing; (6) the 
right to representation by counsel; (7) the right to 
examine each University witness; (8) the right to 
present witnesses; (9) the right to present oral and 
written closing arguments; (10) the right to respond 
to the faculty committee’s findings; (11) the right to 
request a hearing before the Board of Regents; (12) 
the requirement that the Board of Regents consider 
only the evidence in the record; (13) the requirement 
that the Board of Regents take final action in a public 
meeting; and (14) the right of judicial review of the 
Board of Regents’ decision under C.R.C.R 106. Pro
fessor Churchill received the full panoply of rights 
available injudicial proceedings.

50. Professor Churchill argues that the Univer
sity is not entitled to quasi-judicial immunity because 
the University waived its Eleventh Amendment im
munity, but Professor Churchill’s response mistakenly 
assumes that Eleventh Amendment immunity is the
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same thing as quasi-judicial immunity. They are 
separate immunities.

51. At its core, the Eleventh Amendment pro
scribes who may be sued in federal court or subjected 
to federal claims, the answer being that “arms of the 
state” may claim Eleventh Amendment immunity. 
The entity that is the University of Colorado would 
generally be afforded such immunity, while suits 
against individual officials would be permitted. How
ever, in the pre trial agreement the University agreed 
to waive its Eleventh Amendment immunity.

52. In contrast, quasi-judicial immunity exam
ines the type of action giving rise to the claim. If 
the government official performs a judicial action, he 
is immune from liability, even if he cannot claim 
Eleventh Amendment immunity. See e.g. Williams u. 
Valencia Count [sic] Sheriff’s Office 33 Fed. Appx. 
929, 2002 WL 532426, *3 (10th Cir. 2002) (determin
ing that a county court clerk was entitled to quasi
judicial immunity for carrying out duties of office); 
Harrison v. Gilbert, 148 Fed. Appx. 718, 2005 WL 
2284266. *2 (10th Cir. 2005) (determining that a coun
ty attorney was entitled to claim judicial immunity); 
Boyce v. County of Maricopa, 144 Fed. Appx. 653, 
2005 WL 1939919, *1 (9th Cir. 2005) (determining 
that county probation officers preparing pretrial re
ports were entitled to judicial immunity).

53. Professor Churchill next argues that quasi
judicial immunity should not apply because the 
Regents are elected into office and subject to political
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pressure. In doing so, he disregards the cases ex
tending quasi-judicial immunity to elected officials, 
such as Miller v. Davis, 521 F.3d. 1142, 1145 (9th Cir. 
2008). In Miller, the Ninth Circuit Court of Appeals 
determined that the Governor of California was en
titled to quasi-judicial immunity in reviewing parole 
decisions of inmates convicted of murder. Following 
the United States Supreme Court’s guidance that 
quasi-judicial immunity “flows not from rank or title 
. . . but from the nature of the responsibilities of the 
individual official,” the Ninth Circuit granted the 
governor immunity because that function of his office 
was “functionally comparable” to that of a judge. 
Miller, 521 F.3d at 1145 (citing Cleavinger v. Saxner, 
474 U.S. 192, 201 (1985)).

54. The Ninth Circuit recognized that there 
were some factors that potentially weighed against 
granting the governor quasi-judicial immunity, such 
as that “the Governor’s review is not adversarial in 
nature, there is no requirement that the Governor 
consider precedent in making his determination, and 
the Governor is, by definition as an elected official, 
not insulated from political influence.” Miller, 521 
F.3d at 1145. Yet, notwithstanding the governor’s 
“almost uniform denials of parole,” quasi-judicial 
immunity was proper because the governor’s review 
of parole decisions “shares enough of the characteris
tics of the judicial process” to be considered judicial in 
nature. Miller, 521 F.3d at 1145 (citing Butz, 438 U.S. 
at 513). The proper focus is upon the function that
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the governmental official performs, not the means by 
which he acquired his office.

55. Further, judges are elected in many states. 
Those judges must campaign for office and must sub
sequently make decisions in high profile cases, but 
are nonetheless entitled to judicial immunity. See 
Brown u. Greisenauer, 970 F.2d 431, 439 (8th Cir. 
1992) (stating that “for purposes of immunity analy
sis, the insulation-from-political-influence factor does 
not refer to the independence of the governmental of
ficial from the political or electoral process.”) Indeed, 
even judges in the State of Colorado are subject to 
retention elections, but these elections do not cause 
them to lose judicial immunity. Further, the Regents 
function in several capacities, including interacting 
with their constituents. Mr. Churchill’s dismissal was 
a function that was judicial in nature.

56. Professor Churchill cites Tonkovich v. Kan
sas Board of Regents, 1996 U.S. Dist. Lexis 18323 (D. 
Kan. 1996), for the proposition that Boards of Re
gents should not enjoy quasi-judicial immunity.

57. Professor Churchill correctly notes that Ton
kovich denied quasi-judicial immunity to the Univer
sity of Kansas’ Board of Regents because the Kansas 
legislature had not “specifically delegated [its] quasi
judicial role by statute” and “the Kansas Legislature 
did not provide the Kansas Board of Regents 
with “the same explicit delegation of quasi-judicial 
functions [that it afforded administrative agencies].” 
Tonkovich, 1996 U.S. Dist. Lexis 18323 at *40-41.
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In its two-page discussion of the Kansas Regents be
ginning on Page *39, Tonkovich denied quasi-judicial 
immunity solely because the Kansas legislature had 
not statutorily conferred quasi-judicial powers upon 
the Regents. Tonkovich never analyzed whether the 
Kansas Regents engaged in a form of judicial activity.

58. Professor Churchill suggests that “there is 
absolutely no meaningful distinction between the Kan
sas Regents and the University of Colorado’s Board 
of Regents,” but he is mistaken. The Kansas Board 
of Regents receives its powers only through express 
legislative delegations. Article 2, §6 of the Kansas 
Constitution provides:

The legislature shall provide for a state board 
of regents and for its control and supervision 
of public institutions of higher education. 
Public institutions of higher education shall 
include universities and colleges granting 
baccalaureate or postbaccalaureate degrees 
and such other institutions and educational 
interests as may be provided by law. The 
state board of regents shall perform such 
other duties as may be prescribed by law.

59. The University of Colorado’s Board of Regents 
is not limited to “such other duties as may be pre
scribed by law” and does not depend upon Colorado’s 
General Assembly to grant it quasi-judicial authority. 
Article IX, §13 of the Colorado Constitution first 
created the Board of Regents without any further 
legislative action. Not only does the Colorado Con
stitution create the Board of Regents independently
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of any legislative action, the Constitution also grants 
the Regents broad constitutional authority to manage 
the University’s affairs. In contrast to the Kansas 
Constitution, which limits its Board of Regents to 
“such other duties as may be prescribed by law,” 
Colorado’s Constitution affirmatively states that the 
Board of Regents “shall have the general supervision 
of their respective institutions . . . unless otherwise 
provided by law.” The difference is significant because 
the Kansas Regents can act only where the legislature 
has expressly conferred a certain power, but the Colo
rado Regents possess constitutional authority to act 
unless the General Assembly has properly acted to 
remove its exclusive powers to govern the University.

60. Further, C.R.S. §23-20-112 states that the 
Board of Regents “shall remove any officer connected 
with the university when in its judgment the good of 
the institution requires it.” Therefore, the University 
of Colorado’s Board of Regents actually possesses 
both constitutional and statutory powers that Kansas 
Board of Regents lacked. As a result Tonkovich sheds 
no light on the issues before this Court.

61. Professor Churchill argues that the Board of 
Regents did not act in a quasi-judicial capacity be
cause it did not reach the same result as the faculty 
panel. However, the faculty panel found unanimously 
that Professor Churchill engaged in conduct that met 
the grounds for dismissal. Moreover, the faculty panel 
split 3-2 as to whether dismissal was the appropriate 
remedy. Under those circumstances, the Board of 
Regents engaged in an entirely judicial function when



App. 145

it reviewed the record and applied “discretionary 
judgment.” Hulen, 98-B-2170 at Page 20.

62. Professor Churchill argues that the Board of 
Regents did not act as an appellate body. However, 
the Board of Regents acted in a nearly identical 
procedural manner as the university administrators 
or trustees in Hulen and Gressley when it reviewed 
the reports and recommendations generated during 
weeks of adversarial hearings without taking addi
tional evidence. Further, there is nothing that limits 
quasi-judicial immunity to officials acting in a purely 
appellate role. See Horwitz, 822 F.2d at 1511; Butz, 
438 U.S. at 513.

63. Finally, Professor Churchill argues that the 
1996 Amendment to 42 U.S.C. §1983, limiting the 
availability of equitable relief against judicial officers, 
does not apply to quasi-judicial officers, such as 
Regents acting in a quasi-judicial capacity. I disagree.

64. The substantive right to seek remedial 
measures for a state official’s past constitutional 
violation exists only pursuant to the federal statute 
under which Professor Churchill asserted his claims, 
42 U.S.C. §1983. See Arpin v. Santa Clara Valley 
Transportation Agency, 261 F.3d 912, 925 (9th Cir. 
2001) (stating that “a litigant complaining of a viola
tion of constitutional right does not have a direct 
cause of action under the United States Constitution 
but must use 42 U.S.C. §1983”) As it existed before 
1996, §1983 stated:
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Every person who, under color of any statute, 
ordinance, regulation, custom, or usage, of 
any State or Territory or the District of 
Columbia, subjects, or causes to be subjected, 
any citizen of the United States or other 
person within the jurisdiction thereof to 
the deprivation of any rights, privileges, or 
immunities secured by the Constitution and 
laws, shall be liable to the party injured in 
an action at law, suit in equity, or other 
proper proceeding for redress . . .

Interpreting this language, the United States Su
preme Court determined that “Congress plainly 
authorized the federal courts to issue injunctions in 
§1983 actions, by expressly authorizing a ‘suit in 
equity.’ Mitchum v. Foster, 407 U.S. 225, 242 (1972). 
The Supreme Court later determined that judicial 
officers could not raise judicial immunity as a means 
of avoiding prospective relief awarded under §1983, 
even if judges were immune from claims for monetary 
damages. Pulliam v. Allen, 466 U.S. 522, 538-540
(1984). In doing so, the Supreme Court determined 
that “nothing in the legislative history of §1983 or in 
this Court’s subsequent interpretations of that stat
ute supports a conclusion that Congress intended to 
insulate judges from prospective collateral injunctive 
relief.” Pulliam, 466 U.S. at 540.

65. However, Congress amended 42 U.S.C. §1983 
in 1996 to modify the availability of prospective relief 
available to successful litigants. As amended, the 
statute now reads:
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Every person who, under color of any statute, 
ordinance, regulation, custom, or usage, of 
any State or Territory or the District of 
Columbia, subjects, or causes to be subjected, 
any citizen of the United States or other 
person within the jurisdiction thereof to 
the deprivation of any rights, privileges, or 
immunities secured by the Constitution and 
laws, shall be liable to the party injured in 
an action at law, suit in equity, or other 
proper proceeding for redress, except that in 
any action brought against a judicial officer 
for an act or omission taken in such officer’s 
judicial capacity, injunctive relief shall not be 
granted unless a declaratory decree was 
violated or declaratory relief was unavailable

66. The 1996 amendment to 42 U.S.C. §1983 
applies to “actions against a judicial officer,” which 
includes officers, such as Regents, acting in a quasi
judicial capacity:

Although neither the Supreme Court nor the 
First Circuit have addressed whether the 
statute protects quasi-judicial actors . . . 
performing tasks functionally equivalent to 
judges from actions for injunctive relief, 
circuit and district courts in the Second, 
Sixth, Seventh, Ninth, and District of Co
lumbia have answered in the affirmative.

Pelletier v. Rhode Island, 2008 WL 5062162, *5-*6 (D. 
R.I. 2008). See also Montero v. Travis, 171 F.3d 757, 
761 (2nd Cir. 1999) (applying the 1996 amendments 
when dismissing claims for prospective relief against
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quasi-judicial officers); Roth v. King, 449 F.3d 1272, 
1286-87 (D.C. Cir. 2006) (stating that attorneys acting 
on administrative panels are entitled to immunity 
because “there is no reason to believe that the Fed
eral Courts Improvement Act of 1996 is restricted to 
‘judges’ ”) In Pelletier, Judge Smith surveyed all of the 
cases applying the 1996 amendment to quasi-judicial 
officers and found only one, Simmons u. Fabian, 743 
N.W. 2d. 281 (Minn.App.2007), did not grant immu
nity for prospective relief, but observed that the court 
in Simmons: (1) failed to acknowledge the legislative 
history demonstrating that the amendment was in
tended to apply to quasi-judicial officers; and (2) was 
contrary to the existing body of law on the subject. 
Pelletier, 2008 WL 5062162 at *6.

67. Consequently, this Court is unable to grant 
prospective relief of the type that Professor Churchill 
seeks unless either: (1) the University violated a 
declaratory decree; or (2) declaratory relief was un
available. Professor Churchill has never claimed that 
the University violated a declaratory decree, so that 
argument is unavailable to him. He also cannot 
demonstrate that declaratory relief was unavailable 
to him. C.R.C.P. 57 states that “district and superior 
courts within their respective jurisdictions shall 
have power to declare rights, status, and other legal 
relations whether or not further relief is or could be 
claimed.”

68. Moreover, C.R.C.P. 106 allows an action in 
the district court “where any governmental body or 
officer or any lower judicial body exercising judicial or
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quasi-judicial functions has exceeded its jurisdiction 
or abused its discretion, and there is no plain, speedy 
and adequate remedy otherwise provided by law.” 
Where these avenues were available to him, the plain 
language of 42 U.S.C. §1983 now prohibits the form of 
relief that Professor Churchill seeks to obtain from 
the University.

69 Based on the foregoing, it is hereby 
ORDERED that Defendants are GRANTED quasi
judicial immunity as a matter of law from Professor 
Churchill’s Second Claim for Relief. As a result, the 
jury’s verdict in this matter is hereby VACATED, and 
judgment is hereby entered in favor of Defendants on 
Professor Churchill’s Second Claim for Relief.

II. Motion for Reinstatement of Employment1
70. I have received extensive briefs from the 

parties related to this issue, carefully reviewed the 
exhibits submitted with the briefs, and held a one-day 
evidentiary hearing on July 1, 2009. I have carefully 
considered the applicable law and facts before making 
this ruling.

1 The ruling and order on Defendants’ MOTION FOR 
JUDGMENT AS A MATTER OF LAW, issued this same date, 
may render this Order concerning reinstatement moot.
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Procedural Background and Jury’s Verdict
71. This lawsuit arose from Professor Church

ill’s former employment at the University of Colorado. 
In his Second Claim for Relief, filed under 42 U.S.C. 
§1983, Professor Churchill alleged that his former 
employer, the University of Colorado and its Board of 
Regents, terminated him in retaliation for engaging 
in speech protected by the First Amendment to the 
United States Constitution. The University denied 
liability and asserted that it terminated Professor 
Churchill for research misconduct.

72. After a four-week trial, the jury returned a 
verdict, in which it determined that a majority of the 
members of the Board used Professor Churchill’s 
protected speech as a motivating factor in their 
decision to terminate his employment. Verdict Form -  
Question 1. I would note, however, that I instructed 
the jury that it did not have to find that “the protected 
speech activities were the only reason Defendants 
acted against the Plaintiff.” Jury Instruction 7. The 
jury also determined that the University failed to 
demonstrate that Professor Churchill would have been 
terminated in the absence of his protected speech. 
Verdict Form -  Question 3.

73. The jury was instructed that it could award 
damages for “any noneconomic losses or injuries that 
Plaintiff Churchill has had to the present time, 
including physical and mental pain and suffering, 
inconvenience, emotional distress, loss of reputation, 
and impairment of quality of life,” as well as “any
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economic losses or injuries which plaintiff has had to 
the present time.” Jury Instruction 8. I gave this jury 
instruction because it was clear from the nature of 
the testimony that Professor Churchill (and other 
witnesses) provided, as well as the argument of his 
counsel and his pre-trial pleadings, that Professor 
Churchill was seeking compensation for lost wages, 
loss of reputation, and emotional distress. I further 
instructed the jury that “difficulty or uncertainty in 
the precise amount of any damages does not prevent 
you from deciding an amount.” Jury Instruction 11.

74. The jury asked during its deliberations if it 
could find in favor of Professor Churchill but award 
him no damages. Jury Question 1. Without objection 
from Professor Churchill’s counsel, I instructed the 
jury, “If you find in favor of the plaintiff, but do not 
find any actual damages, you shall nonetheless award 
him nominal damages in the sum of one dollar.” 
Court’s Response to Jury Question 1.

75. Less than an hour after I provided this 
instruction, the jury returned a verdict and awarded 
Professor Churchill economic damages in the amount 
of one dollar, and noneconomic damages in the 
amount of zero (0) dollars. Verdict Form -  Question 4. 
I find the jury followed its instructions and under
stood my answers to its questions. Weeks v. Angelone, 
528 U.S. 225, 234 (2000).

76. Accordingly, I find that the jury necessarily 
determined that Professor Churchill did not incur 
“any actual damages.”
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77. Professor Churchill did not challenge the 
jury’s award of nominal damages or ask me to consider 
an additur on the grounds that that the jury’s verdict 
was inadequate or contrary to the facts established at 
trial. See Madrid v. Safeway Stores, 709 P.2d 950, 950 
(Colo. App. 1985) (describing trial court’s ability to 
provide additur when the jury’s verdict was grossly 
inadequate).

Reinstatement is Not an Appropriate Remedy 
in Light of the Jury’s Determination that Pro
fessor Churchill Suffered No Actual Damages

78. Because Professor Churchill’s claim arises 
under a federal statute, 42 U.S.C. §1983, I have 
applied federal law to the question of whether re
instatement is an appropriate remedy.

79. The Tenth Circuit Court of Appeals has 
found that a trial court has “considerable discretion” 
in formulating remedies, one of which is reinstate
ment. Carter v. Sedgwick County, 36 F.3d 952, 957 
(10th Cir. 1994). Consequently, “the award of equita
ble relief by way of reinstatement rests in the dis
cretion of the trial court.” Bingman v. Natkin & Co., 
937 F.2d 553, 558 (10th Cir. 1991).

80. That discretion is not unlimited, however, 
because the Tenth Circuit has also held that “in fash
ioning equitable relief, a district court is bound both 
by a jury’s explicit findings of fact and those findings 
that are necessarily implicit in the jury’s verdict.” 
Bartee v. Michelin North America, Inc., 374 F.3d 906,
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910 (10th Cir. 2006). Where “the jury verdict by nec
essary implication reflects the resolution of a common 
factual issue . . . the district court may not ignore that 
determination.” Ag Services of America, Inc. v. Nielsen, 
231 F.3d 726, 732 (10th Cir.2000). As a result, I de
termine that I am bound by the jury’s implicit finding 
that Professor Churchill has suffered “no actual dam
ages” as a result of the constitutional violation.

81. My determination necessarily affects wheth
er reinstatement is an appropriate remedy in this 
case. As the United States Supreme Court has deter
mined, “[N]ominal damages, and not damages based 
upon some indefinable ‘value’ of infringed rights, are 
the appropriate means of ‘vindicating’ rights whose 
deprivation has not caused actual, provable injury.” 
Memphis Community School District v. Stachura, All 
U.S. 299, 308 n il  (1986). The Tenth Circuit has 
followed this principle and determined that “nominal 
damages are a mere token, signifying that the plain
tiff’s rights were technically invaded even though he 
could not prove any loss or damage.” Griffith v. State 
of Colorado Division of Youth Services, 17 F.3d 1323, 
1327 (10th Cir. 1994).

82. Because of the jury’s finding that nominal 
damages were the appropriate remedy, Professor 
Churchill’s case is different than any other authority 
that he cites in his Motion for Reinstatement of Em
ployment. In each of those cases, the jury (or the trial 
court in bench trials) found economic or non-economic 
losses stemming from the adverse employment action. 
See e.g. Jackson v. City of Albuquerque, 890 F.2d 225,
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226 (10th Cir. 1989) (jury assessed $70,000 in compen
satory damages and punitive damages of $70,000); 
Starrett v. Wadley, 876 F.2d 808, 824 (10th Cir. 1989) 
(jury assessed $75,0000 [sic] in damages); James v. 
Sears, Roebuck & Company, 21 F.3d 989, 995 n4 (10th 
Cir. 1994) (jury assessments per plaintiff ranged 
between $54,074 and $84,728). Professor Churchill has 
not cited any case contradicting the United States 
Supreme Court’s clear statement that an award of 
nominal damages, rather than any other form of 
relief, constitutes “the appropriate means of ‘vindicat
ing’ rights whose deprivation has not caused actual, 
provable injury.” Stachura, A ll U.S. at 308 n il.

83. I determine that Fyfe v. Curlee, 902 F.2d 
401, 406 (5th Cir. 1990), a case that Professor 
Churchill cited in his reply brief, does not change my 
determination that I am bound by the jury’s finding 
when determining whether reinstatement is an ap
propriate remedy. In Fyfe, the Fifth Circuit Court of 
Appeals overturned a jury’s verdict in favor of an 
employer, determined that the plaintiff had proven a 
constitution violation as a matter of law, and sua 
sponte ordered an award of nominal damages.

84. The Fifth Circuit did not determine that the 
award of nominal damages automatically or presump
tively entitled the plaintiff to any further remedy. Nor 
did the Fifth Circuit enter an award of reinstatement 
as a matter of law.

85. Instead it remanded the case to the trial 
court for further proceedings and commented that the
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plaintiff was entitled only “to pursue her case in the 
district court for reinstatement to her original posi
tion, damages for mental anguish and for construc
tive discharge.” Fyfe, 902 F.2d at 406.

86. In other words, the Fifth Circuit determined 
only that the plaintiff deserved an opportunity to pre
sent evidence that she was damaged in a manner that 
an award of reinstatement might remedy. The jury 
in this case already rejected Professor Churchill’s 
evidence and did not find any such damages.

87. The most analogous case in the Tenth Cir
cuit is Smith v. Diffee Ford-Lincoln-Mercury, Inc., 298 
F.3d 955, 965 (10th Cir. 2002). In Smith, a jury de
termined that an employer unlawfully terminated the 
plaintiff. The jury awarded damages from the date of 
termination to the date of the verdict. The trial court 
refused to award the employee any front pay or other 
post-verdict relief. The Tenth Circuit overturned the 
trial court and stated that it “disregarded the jury’s 
implicit finding that [the plaintiff] would have been 
employed at least until the date of trial.” It ordered 
that “on remand, the district judge should make new 
findings for a front pay award consistent with the 
jury’s findings.” Smith, 298 F.3d at 965.

88. This case presents the same legal issue, 
with the only distinction being that Professor Church
ill’s jury determined that he had not proven any 
losses or injuries through the date of trial. Following 
Smith, if I am required to enter an order that is 
“consistent with the jury’s findings,” I cannot order a
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remedy that “disregard the jury’s implicit finding” that 
Professor Churchill has suffered no actual damages 
that an award of reinstatement would prospectively 
remedy.

89. I therefore deny Professor Churchill’s 
Motion for Reinstatement of Employment and follow 
the United States Supreme Court’s guidance that 
“[NJominal damages. . . . are the appropriate means 
of ‘vindicating’ rights whose deprivation has not 
caused actual, provable injury.” Stachura, 477 U.S. at 
308 n il.

Reinstatement is Not an Appropriate Remedy 
Where it Will Likely Result in Undue Inter
ference in the Academic Process

90. Even if the jury’s verdict had determined 
that Professor Churchill had suffered actual damages, 
I would nonetheless remain obligated to determine 
whether reinstatement would constitute an appropri
ate remedy.

91. As I approach this decision, I must discuss 
the issue of research misconduct and the processes 
that the University of Colorado employs for determin
ing whether a professor’s conduct has fallen below 
minimum standards of professional integrity.

92. The University of Colorado has adopted rules 
of ethics that govern research. These rules, known 
as the Administrative Policy Statement on Misconduct 
in Research and Authorship, prohibit “fabrication,
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falsification, plagiarism, and other forms of mis
appropriation of ideas, or additional practices that 
seriously deviate from those that are commonly 
accepted in the research community for proposing, 
conducting or reporting research.” Trial Exhibit 3(B).

93. Initially, a faculty body known as the Stand
ing Committee on Research Misconduct: (1) authorized 
an investigation of the allegations of research mis
conduct against Professor Churchill; (2) reviewed the 
results of the investigation; (3) determined that he 
engaged in multiple acts of research misconduct, 
including plagiarism, fabrication, and falsification; 
and (4) recommended his dismissal to the Chancellor. 
Trial Exhibit 1(K).

94. The University of Colorado (and universities 
in general) operates somewhat differently than most 
workplaces. In particular, the Laws of the Regents, 
create a system of “shared governance” where “the 
faculty takes the lead in decisions concerning selec
tion of faculty, educational policy related to teaching, 
curriculum, research, academic ethics, and other 
academic matters.” Trial Exhibit 3(A).

95. For this reason, when Professor Churchill 
wished to challenge the initial findings of research 
misconduct and the Chancellor’s adoption of the dis
missal recommendation, he requested a hearing 
before the Faculty Senate Committee on Privilege & 
Tenure. The testimony at trial was undisputed that 
the P&T Committee is a standing committee of the 
University, elected by the faculty members, and not
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appointed by the University’s administration. The 
P&T Committee operates under rules that the faculty 
have approved. Trial Exhibit 21(1).

96. Professor Churchill received a full hearing, 
which lasted seven days, before the P&T Committee. 
He was represented by counsel during portions of the 
proceedings, was allowed to call witnesses, and was 
allowed to cross-examine the witnesses against him. 
Even Professor Churchill’s expert on academic tenure 
processes testified: (1) that the P&T Committee on 
Privilege & Tenure employed appropriate rules; and
(2) that there was no evidence that the deliberations 
of the committee members were affected by improper 
political considerations. Trial Testimony of Philo 
Hutcheson.

97. At the conclusion of this hearing, the five 
tenured faculty members of the P&T Committee 
unanimously determined by clear and convincing 
evidence that “Professor Churchill has engaged in 
conduct that falls below minimum standards of pro
fessional integrity and that this conduct requires 
severe sanctions.” The members disagreed on the ap
propriate sanction, with three members recommend
ing suspension and two members recommending 
dismissal. Trial Exhibit 21(F). Ultimately, the Univer
sity’s Board of Regents adopted the minority recom
mendation and dismissed Professor Churchill.

98. Professor Churchill contends that the jury’s 
verdict constitutes the jury’s rejection of the P&T 
Committee’s decision that he engaged in research
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misconduct, but there was no such finding by the 
jury. The jury determined only that the University 
did not prove that a majority of the Regents would 
have voted to dismiss Professor Churchill in the ab
sence of his political speech. That is a very different 
question than whether Professor Churchill engaged 
in research misconduct, which remains the province 
of the University’s faculty.

99. The P&T Committee’s determination goes to 
the heart of why reinstatement is so problematic in 
this case. The United States Supreme Court has 
determined that “the four essential freedoms” of a 
university are “to determine for itself on academic 
grounds who may teach, what may be taught, how it 
shall be taught, and who may be admitted to study.” 
Regents of the Univ. of Calif. v. Bakke, 438 U.S. 265, 
312 (1978) (citing Sweezy v. New Hampshire, 354 U.S. 
234, 263 (1957) (Frankfurter, J. concurring).

100. At the evidentiary hearing on the Motion 
for Reinstatement of Employment, Professor Church
ill and the incoming Chair of the Ethnic Studies 
Department (who would be Professor Churchill’s 
direct supervisor) both testified to the effect that they 
could not accept P&T Committee’s judgment defining 
the appropriate standards of scholarship or its unan
imous conclusions that Professor Churchill had 
repeatedly violated them.

101. Because of this fundamental disagreement, 
I would be forced to reinstate Professor Churchill 
under circumstances where the normal scholarly
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processes, such as annual reviews and post-tenure 
reviews, become unreliable. If I granted reinstatement 
I believe there is a substantial likelihood that there 
would be future disputes about the propriety of Pro
fessor Churchill’s academic conduct, as well as the 
Department of Ethnic Studies’ ability to evaluate the 
probity and veracity of his scholarship. Those disputes 
would necessarily raise the question of whether the 
University has retaliated against Professor Churchill, 
especially given Professor Churchill’s counsel’s post
verdict statements, such as, “Anything that is deemed 
retaliatory is another lawsuit. If they look at him 
cross-eyed, they could very well end up back in court.” 
Exhibit F  to Brief in Opposition to Motion for Re
instatement of Employment.

102. Although Professor Churchill may disagree, 
the University of Colorado’s ability to define the stan
dards of academic conduct is a decision that properly 
resides in bodies like the Standing Committee on 
Research Misconduct and the P&T Committee, not in 
the courts. I fully understand the concern, expressed 
in the statement of the present and former Chairs of 
the Arts and Sciences Council, that “an order restor
ing Churchill to full standing as a faculty member . . . 
will effectively negate the principle of autonomous 
faculty control over standards of performance and 
membership.” Reinstatement Hearing Exhibit GGG.

103. Under these circumstances and recogniz
ing that the University’s faculty must have the ability 
to define the standards of scholarship, I am persuaded 
that reinstatement is not an appropriate remedy in
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this case based upon the Tenth Circuit’s reasoning in 
Acrey v. American Sheep Industry Association, 981 
F.2d 1569, 1576 (10th Cir. 1992), in which it affirmed 
a trial court’s denial of reinstatement of a dismissed 
employee on the following grounds:

The record contains examples of sharply 
conflicting evidence about specific incidents 
reflecting on plaintiff’s job performance and 
treatment. At best, these illustrate a poor 
working relationship between the parties; 
at worst, an absence of mutual trust. The 
district court’s decision that a productive and 
amicable working relationship between the 
parties was not feasible is supported by the 
record and hence not an abuse of discretion.

The same “sharply conflicting evidence” about Profes
sor Churchill’s job performance and the fundamental 
disagreements between the parties lead me to con
clude that “an absence of mutual trust” makes re
instatement unfeasible.

104. Thornton v. Kaplan, 961 F.Supp. 1433, 
1435-36 (D. Colo. 1996) also serves as guidance in my 
determination that reinstatement is not appropriate. 
In that case, a college professor prevailed in a lawsuit 
against his employer. The question was whether the 
trial court should reinstate the professor to a tenured 
faculty position. Instead of evaluating the potential 
for successful reinstatement in the vacuum of the 
professor’s post-judgment statements, the trial court 
looked at the history of interactions between the
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parties and the realities of the higher education 
workplace, from which he concluded:

In this case, there appears to be a complete 
absence of mutual trust which would foster 
collegial relationships and the ability to 
participate in collaborative projects that are 
typical in the academic community. Further
more, this Court believes that the actual 
remedy sought by plaintiff, reinstatement with 
tenure, would entangle this Court excessively 
in matters that are left best to academic 
professionals.

Thornton, 961 F.Supp. at 1439-40. I conclude that re
instating Professor Churchill would entangle the judi
ciary excessively in matters that are more appropriate 
for academic professionals. In making this decision, 
I give considerable weight to the United States 
Supreme Court’s recognition that “considerations of 
profound importance counsel restrained judicial re
view of the substance of academic decisions.” Regents 
of University of Michigan, v. Ewing, 474 U.S. 214, 225
(1985).

Reinstatement is Not Appropriate Where the 
Relationship Between the Parties is Irreparably 
Damaged

105. The Tenth Circuit also instructs that trial 
courts may deny reinstatement when, as “a practical 
matter, a productive and amicable working rela
tionship would be impossible” or “the employer- 
employee relationship has been irreparably damaged
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by animosity caused by the lawsuit.” Anderson v. 
Phillips Petroleum Company, 861 F.2d 631, 638 (10th 
Cir. 1988); Abuan v. Level 3 Communications, Inc., 
353 F.3d 1158, 1176 (10th Cir. 2003).

106. I recognize that an employer’s unilateral 
hostility to an employee, by itself, should not normally 
serve as a basis to deny reinstatement. Jackson v. 
City of Albuquerque, 890 F.2d 225, 226 (10th Cir. 
1989). Consequently, I rely upon Professor Churchill’s 
statements demonstrating his hostility to the Univer
sity. His statements illustrate that reinstatement, as 
a practical matter, is not likely to create productive 
and amicable working relationships. Anderson, 861 
F.2d at 638.

107. These reported statements include: (1) Pro
fessor Churchill’s post-verdict reference to the Uni
versity as having “degenerated to a not very glorified 
vo-tec, a trade school.” Exhibit H to Brief in Oppo
sition to Motion for Reinstatement of Employment',
(2) Professor Churchill’s reported post-verdict refer
ence to the University’s administration and witnesses 
as “the string of unprincipled liars the university 
called to the stand . . . ” Exhibit F to Brief in Oppo
sition to Motion for Reinstatement of Employment',
(3) Professor Churchill’s statement that “A random 
group of homeless people under a bridge would be far 
more intellectually sound and principled than any
thing I’ve encountered at the university so far.” 
Exhibit AA to Brief in Opposition to Motion for Rein
statement of Employment', and (4) Professor Church
ill’s reference to the faculty as the “ostrich factory,”
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presumably with their heads buried in the sand. 
Exhibit V to Brief in Opposition to Motion for Re
instatement of Employment.

108. I am also concerned by Professor Churchiirs 
filing and support of retaliatory complaints against 
members of the committee that investigated him, par
ticularly after the P&T Committee had validated the 
findings of research misconduct. Professor Churchill 
had an opportunity to contest these findings, but 
chose to file retaliatory complaints when he was un
successful. Trial Exhibits 16(D), 16(C), 16(F). Professor 
Churchill acknowledged at the evidentiary hearing 
that he also filed a research misconduct complaint 
against a professor at the law school for strategic 
reasons related to this lawsuit. Trial Exhibit 25-229. 
While Professor Churchill was within his rights to file 
and support these complaints, his actions further 
demonstrate his level of hostility. There is only a 
miniscule possibility that his return to the University 
will be amicable and productive.

Reinstatement Will Impose Harm Upon Others
109. Because reinstatement is an equitable 

remedy, I must also consider potential harms to inno
cent third parties. See Ford Motor Company, v. EEOC, 
458 U.S. 219, 239 (1982) (stating that trial courts 
may consider the rights of “innocent third parties” 
when considering equitable remedies); Lander v. 
Lujan, 888 F.2d 153, 157 (D.C.Cir. 1989) (stating that 
“[i]t may well be appropriate, perhaps even required,”
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that a district court consider the impact of reinstate
ment upon other employees).

110. The University’s P&T Committee, using 
processes that Professor Churchill’s expert deemed 
appropriate and without any evidence of improper 
political considerations, determined that Professor 
Churchill engaged in repeated and deliberate acts of 
research misconduct, including acts of plagiarism, 
fabrication and falsification.

111. The evidence was credible that Professor 
Churchill will not only be the most visible member of 
the Department of Ethnic Studies if reinstated, but 
that reinstatement will create the perception in the 
broader academic community that the Department of 
Ethnic Studies tolerates research misconduct. The 
evidence was also credible that this perception will 
make it more difficult for the Department of Ethnic 
Studies to attract and retain new faculty members. In 
addition, this negative perception has great potential 
to hinder students graduating from the Department 
of Ethnic Studies in their efforts to obtain placement 
in graduate programs.

112. In addition to these harms, I also fully 
understand the concern, expressed in the statements 
of the present and former Chairs of the Arts and 
Sciences Council, that “any external action to return 
Churchill to the faculty will inevitably weaken the 
capacity of University of Colorado faculty to hold 
errant or dishonest colleagues to account in future 
cases of academic misconduct” and “make it far more
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difficult to hold students to high standards of honesty 
in research and writing.” Reinstatement Hearing Ex
hibit GGG. The Chair of the Arts & Sciences Council 
represents more than 750 faculty members of the 
College of Arts & Sciences. I find this a compelling 
argument against reinstatement.

113. In weighing the potential harms of rein
statement against the potential benefits of reinstate
ment, I must consider whether denying reinstatement 
will effectively prevent Professor Churchill from 
exercising his First Amendment rights. The evidence 
at hearing was uncontested that Professor Churchill 
continues to engage in a broad range of scholarly 
activities. Professor Churchill testified that his web
site accurately described his activities since leaving 
the University of Colorado:

Ward Churchill continues to teach, speak, 
and write books. In 2007, at student request, 
he taught a voluntary class at CU, much to 
the administration’s dismay. Since the “con
troversy” began, he has given over 50 well- 
attended and highly praised public lectures.
He has written several articles on academic 
freedom, and is in the process of finishing 
several books.

In short, Professor Churchill continues to publish ar
ticles, write books, give paid invited lectures at other 
institutions, and even give lectures on the University 
of Colorado campus. He described that “there are lots 
of venues in which you can teach and interact.”
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Exhibit V to Brief in Opposition to Motion for Re
instatement of Employment.

114. I also do not find that reinstatement is 
necessary to prevent a “chilling effect” on the Univer
sity of Colorado’s campus. There was no credible 
evidence that any faculty member at the University 
of Colorado has refrained from academic or profes
sional activities as a result of the events related to 
Professor Churchill. Professor Churchill’s witnesses 
at the evidentiary hearing, including his most visible 
and consistent supporters, could not identify any 
specific retaliation against them or any other contro
versial faculty members.

115. On balance, I conclude that the potential 
harms require me to deny reinstatement, particularly 
when it has the potential to harm students and 
faculty who played no role in the decision to termi
nate Professor Churchill’s employment. The benefits 
of reinstatement are not sufficient to outweigh these 
harms.

Front Pay is Not an Appropriate Alternative 
Remedy

116. Having determined that reinstatement is 
not an appropriate remedy, I will consider whether 
front pay is an appropriate alternative. “Although 
front pay sometimes is appropriate when reinstate
ment is not possible, it is not a mandatory remedy.” 
Starrett v. Wadley, 876 F.2d 808, 824 (10th Cir. 1989).



App. 168

117. In considering front pay, I continue to fol
low the Tenth Circuit’s guidance that “in fashioning 
equitable relief, a district court is bound both by a 
jury’s explicit findings of fact and those findings that 
are necessarily implicit in the jury’s verdict.” Bartee, 
374 F.3d at 910. In the absence of any actual damages 
that an award of front pay would remedy, I determine 
that front pay is not appropriate.

118. Even if there were evidence of actual dam
ages, however, I would determine that front pay is not 
an appropriate remedy. In considering front pay, I 
may consider the discharged employee’s duty to miti
gate. Thornton, 961 F.Supp. at 1438-39.

119. Professor Churchill’s own statements dur
ing the trial established that he has not seriously 
pursued any efforts to gain comparable employment, 
but has instead has [sic] chosen to give lectures and 
other presentations as a means of supplementing his 
income. Reportedly, he even “received a few job offers” 
that he declined to pursue. Exhibit V to Brief in 
Opposition to Motion for Reinstatement of Employ
ment. Under these circumstances, I do not believe an 
award of front pay is appropriate. See Denesha v. 
Farmers Ins. Exch., 161 F.3d 491, 502 (8th Cir. 1998) 
(affirming denial of front pay where plaintiff at
tempted without success for six months to find com
parable employment and then took a lower-paying 
job, during which he applied only once for employ
ment in his area of expertise, and holding that “a 
plaintiff must make some sustained minimal attempt 
to obtain comparable employment”); West v. Nabors
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Drilling USA, Inc., 330 F.3d 379, 394 (5th Cir. 2003) 
(reversing award where “apart from obtaining com
paratively low-paying work with two companies, [the 
plaintiff] did not seek any other employment and did 
not attempt to find substantially equivalent employ
ment”).

120. Based on the foregoing, it is hereby 
ORDERED that Professor Churchiirs Motion for 
Reinstatement of Employment is DENIED. Further, I 
find that front pay is not an appropriate remedy in 
this case.

SO ORDERED this 7th day of July, 2009.
BY THE COURT:

/s/ Larry J. Naves____________
Larry J. Naves 
District Court Judge
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DISTRICT COURT,
CITY AND COUNTY OF 
DENVER, COLORADO 
Court Address:

1437 Bannock Street, 
Denver, Colorado 80202 □  COURT 

USE ONLY □Plaintiff(s):
WARD CHURCHILL
V .

Defendant(s):
UNIVERSITY OF COLORADO, 
and THE BOARD OF REGENTS 
OF THE UNIVERSITY OF 
COLORADO, a body corporate.

Case Number: 
06CV11473

Div.: 6 Ctrm.: 6
VERDICT FORM

We, the jury, have arrived at the following verdict 
in this lawsuit. We have made any findings by a 
preponderance of the evidence.

Please answer Question 1.
1. When it terminated Professor Churchill’s em
ployment, did a majority of the Board of Regents of 
the University of Colorado use Plaintiff’s protected 
speech activity as a substantial or motivating factor 
in the decision to discharge the Plaintiff from em
ployment?

ANSWER: JX_ yes



If you have answered “no” to Question 1. you do 
not need to answer any of the following ques
tions on this verdict form. Please sign and date 
this verdict form. If you answered “yes” to 
Question 1. please answer Question 2.

2. Did the termination harm Plaintiff Churchill? 

ANSWER: _X_ yes____no

If you have answered “no” to Question 2. you do 
not need to answer any of the following ques
tions on this verdict form. Please sign and date 
this verdict form. If you answered “yes” to 
Question 2. please answer Question 3.

3. Have the Defendants shown by a preponderance 
of the evidence that the Plaintiff would have been 
dismissed for other reasons even in the absence of the 
protected speech activity?

ANSWER:___ yes X no

If you have answered “yes” to Question 3. you 
do not need to answer any of the following 
questions on this verdict form. Please sign and 
date this verdict form. If you answered “yes” to 
Questions 1-2 and “no” to Question 3. please 
answer Question 4.

4. Please describe the dollar amount of compensa
tion, in each category, that you will provide to Plain
tiff Churchill for prevailing on his claim for 
retaliation based on Defendant University’s decision 
to terminate his employment. In making such
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awards, you should deduct any sums that were proven 
by a preponderance of the evidence to have occurred 
because of Plaintiff Churchill’s failure to mitigate his 
damages.

Past non-economic damages $ 0 

Past economic loss $ 1

Please sign and date this Verdict Form. After 
you have signed and dated this Verdict Form, 
please notify the bailiff that you have complet
ed your deliberations. Do not inform the bailiff 
of your verdict.

Dated this 2 day of April, 2009:

BY THE JURY:
/s/ Destiny K. Roybal /s/ Vinnie Sciachitano 

/s/ Amanda Martinez /s/ Bethany Newill_______

/s/ Shadi Ahmad_________ /s/ Lacey L. Wallace
Foreperson


