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Terryl Matt  
MATT LAW OFFICE 
310 E. Main Street 
Cut Bank MT 59427 
(406) 873-4833 
terrylmatt@yahoo.com  

 
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF MONTANA 
BILLINGS DIVISION 

 
 

MARK WANDERING MEDICINE, HUGH 
CLUB FOOT, LENARD ELK SHOULDER, 
CHARLES BEAR COMES OUT, 
WINFIELD RUSSELL, JAMES DAY 
CHILD, WOODROW BRIEN, SARAH 
STRAY CALF, MARTY OTHER BULL, 
NEWLYN LITTLE OWL, DONOVAN 
ARCHAMBAULT, ED MOORE, PATTY 
QUISNO, MICHAEL D. FOX, FRANK 
JEFFERSON and PHYLLIS POND 
CULBERTSON, 
                                       Plaintiffs, 
 
v. 
 
LINDA McCULLOCH in her official 
capacity as MONTANA SECRETARY OF 
STATE, GERALDINE CUSTER, in her 
official capacity of ROSEBUD COUNTY 
CLERK AND RECORDER, ROSEBUD 
COUNTY, ROBERT E. LEE, DOUGLAS D. 
MARTENS, and DANIEL M. SIOUX, in 
their official capacity as members of the 
County Board of Commissioners for Rosebud 
County, Montana, SANDRA 
L.BOARDMAN, in her official capacity of 
BLAINE COUNTY CLERK AND 
RECORDER, BLAINE COUNTY, 

 
 
           CIV No. 12-135-BLG 
 
 
 
 
 
 
 
 
 
 
 

 
  Civil Action No. _____ 
 
 

 
 

MOTION FOR ADMISSION 
PRO HAC VICE 
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CHARLIE KULBECK, M. DELORES 
PLUMMAGE and FRANK DEPRIEST in 
their official capacity as members of the 
County Board of Commissioners for Blaine 
County, Montana, DULCE BEAR DON’T 
WALK, in her official capacity of BIG 
HORN COUNTY ELECTION 
ADMINISTRATOR, BIG HORN COUNTY, 
SIDNEY FITZPATRICK, JR., CHAD 
FENNER, JOHN PRETTY ON TOP, in their 
official capacity as members of the County 
Board of Commissioners for Big Horn 
County, Montana and KIMBERLY 
YARLOTT, in her official capacity of BIG 
HORN COUNTY CLERK AND 
RECORDER BIG HORN COUNTY, 
 
                                         Defendants. 
 
   

 
PLAINTIFFS’ REPLY TO DEFENDANT SECRETARY OF STATE’S 

RESPONSE IN OPPOSITION TO PLAINTIFFS’ MOTION FOR 
PRELIMINARY INJUNCTION  

 
 COME NOW, Plaintiffs, by and through their undersigned counsel, and 

respectfully file this Reply to Defendant Secretary of State’s Response in 

Opposition to Plaintiffs’ Motion for Preliminary Injunction.  In support of their 

argument, Plaintiffs hereby incorporate by reference its Memorandum in Support 

of Injunctive Relief at Docket 4, and further state as follows: 

ARGUMENT 

 In the Defendant Secretary of State’s Response in Opposition to Plaintiffs’ 

Motion for Preliminary Injunction (hereinafter “Response”), the Defendant fails to 
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provide any argument refuting Plaintiffs’ evidence demonstrating their satisfaction 

of the elements necessary to justify the imposition of injunctive relief.  In lieu 

thereof, the Defendant contends that the relief sought by the Plaintiffs is “outside 

the scope of the duties of Secretary of State.”  Def.’s Response, ¶ 3.  As this issue 

was extensively addressed in Plaintiffs’ Memorandum in Opposition to 

Defendant’s Motion to Dismiss, the Plaintiffs hereby incorporate by reference the 

entirety of Docket number 52.   

STANDARD 

 On a motion for preliminary injunction, this Court “must balance the 

competing claims of injury and consider the effect of granting or withholding the 

requested relief, paying particular regard to the public consequences. Winter v. 

NRDC, Inc., 126 S. Ct. 365, 367 (2008) (citing Weinberg v. Romero-Carcelo, 456 

U.S. 305, 312 (1982)). The Court must grant a preliminary injunction when serious 

questions go to the merits of the case. Alliance for the Wild Rockies v. Cottrell, 

632 F.3d 1127, 1135 (9th Cir. 2011). In order for a preliminary injunction to be 

granted, Plaintiffs must establish: (1) Plaintiff is likely to succeed on the merits, (2) 

Plaintiffs are likely to suffer irreparable harm in the absence of preliminary relief, 

(3) the balance of equities tips in the Plaintiffs’ favor, and (4) an injunction is in 

the public interest. Id. (citing Munaf v. Geren, 553 U.S. 674, 689-690 (2008)).  
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 The Ninth Circuit applies these four factors under a sliding scale: “the 

elements of the preliminary injunction are balanced, so that a stronger showing of 

one element may offset a weaker showing of another.” Alliance for the Wild 

Rockies v. Cottrell, 632 F.3d 1127, 1131 (9th Cir. 2011). The Ninth Circuit Court 

of Appeals has summarized its test for preliminary injunction to require the 

Plaintiffs “show ‘serious questions going to the merits’ and a balance of hardships 

that tips sharply towards the plaintiff can support issuance of a preliminary 

injunction, so long as the plaintiff also shows that there is a likelihood of 

irreparable injury and that the injunction is in the public interest.” Id. at 1135.  

I. PLAINTIFFS HAVE SUFFERED AN IRREPARABLE INJURY. 

With respect to the first factor, a showing of irreparable injury, it is well-

established that because of the preferred place it occupies in our constitutional 

scheme, "any illegal impediment to the right to vote, as guaranteed by the U.S. 

Constitution or statute, would by its nature be an irreparable injury." Harris v. 

Graddick, 593 F. Supp. 128, 135 (M.D. Ala. 1984).1  

A. Plaintiffs have Established Discriminatory Purpose under the Fourteenth 
Amendment. 

 

                                                
1 Accord, Dillard v. Crenshaw County, 640 F. Supp. 1347, 1363 (M.D. Ala. 1986) 
("denial of the right to vote" constitutes irreparable injury); Cook v. Luckett, 575 F. 
Supp. 479, 484 (S.D. Miss. 1983) ("perpetuating voter dilution" constitutes 
"irreparable injury"); Foster v. Kusper, 587 F. Supp.1191, 1193 (N.D. Ill. 1984) 
(denial of the right to vote for candidate of choice constitutes "irreparable harm"). 
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  To obtain relief under the Fourteenth Amendment, Plaintiffs must 

show that the challenged act had a discriminatory purpose and effect. Davis 

v. Bandemer, 478 U.S. 109 (1986). Discriminatory purpose may be 

established by proof that race was a substantial or motivating factor in 

decisions and practices. Village of Arlington Heights v. Metropolitan Hous. 

Dev. Corp., 429 U.S. 252, 265-66 (1977). “This is not to say that the 

necessary discriminatory racial purpose must be express or appear on the 

face of the statute, or that a law’s disproportionate impact is irrelevant in 

cases involving Constitution-based claims of racial discrimination” since a 

statute otherwise neutral on its face, cannot be applied so as to discriminate 

on the basis of race. Washington v. Davis, 426 U.S 229, 241 (1976). 

The Supreme Court has held that “[d]etermining whether invidious 

discriminatory purpose was a motivating factor demands a sensitive inquiry into 

such circumstantial and direct evidence of intent as may be available. The impact 

of the official action whether it ‘bears more heavily on one race than another,’ 

Washington v. Davis, 426 U.S., at 242, 96 S.Ct., at 2049, may provide an 

important starting point.” Arlington Heights, 429 U.S. at 266. The Court in 

Arlington Heights also held that: 

Davis does not require a plaintiff to prove that the challenged action rested 
solely on racially discriminatory purposes. Rarely can it be said that a 
legislature or administrative body operating under a broad mandate made a 
decision motivated solely by a single concern, or even that a particular 
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purpose was the “dominant” or “primary” one. In fact, it is because 
legislators and administrators are properly concerned with balancing 
numerous competing considerations that courts refrain from reviewing the 
merits of their decisions, absent a showing of arbitrariness or irrationality. 
But racial discrimination is not just another competing consideration. When 
there is a proof that a discriminatory purpose has been a motivating factor in 
the decision, this judicial deference is no longer justified. 

 
Id. at 265-266 (fn omitted). 

Each citizen has a constitutionally protected right to participate in elections 

on an equal basis with other citizens in the jurisdiction. Dunn v. Blumstein, 405 

U.S. 330, 336 (1972). While a state may regulate access to the franchise, when 

such regulations are challenged pursuant to the Fourteenth Amendment, the court 

will apply “more than one test, depending upon the interest affected or the 

classification.” Id. at 335-36. This circumstance has led to the development of a 

more flexible standard. Common Cause/Georgia v. Billups, 554 F.3d 1340, 1352 

(11th Cir. 2009) (quoting Anderson v. Celebrezze, 460 U.S. 780, 789 (1983)). 

Under the more flexible standard, first, the State’s justifications for the 

burden imposed upon the right to full and equal participation in elections by the 

rule is identified and evaluated and then the court “must make the ‘hard judgment’ 

that our adversary system demands.” Crawford, 553 U.S. at 190. Thus, a severe 

burden must be “narrowly drawn to advance a state interest of compelling 

importance.” Norman v. Reed, 502 U.S. 279, 289 (1992). However, where a 

burden is imposed, even a slight one, the State’s regulation “must be justified by 
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relevant and legitimate state interests sufficiently weighty to justify the limitation.” 

Crawford, 553 U.S. at 191 (citation omitted). When evaluating an election practice 

due to a constitutional challenge, the court “must weigh the asserted injury to the 

right to vote against the precise interests put forward by the state as justifications 

for the burden imposed by its rule.” Id. at 190 (citing Burdick, 504 U.S. at 434).  

In the case at bar, Defendant cannot show a relevant and legitimate interest 

sufficiently weighty to justify their failure to open a satellite office in Indian 

country. To date, her only justification is that she does not have the legal authority 

to do so.  To the contrary, Defendant as the state’s elected official and chief 

elections officer is ultimately responsible for any violation of election rules, 

regulations, or statutes that infringes upon an individual’s right to vote.  Here, she 

has failed to obtain and maintain uniformity in the application, operation, and 

interpretation of the election laws – which includes the Voting Rights Act.   

It is abundantly clear that the Defendants’ practices have a disproportionate 

impact on voters in Indian county.   It is irrefutable that the Tribes in question are 

impoverished.  For example, the Bureau of Indian Affairs reports that 79% of 

Tribal members on the Fort Belknap reservation are unemployed.  Ex. 1. Many 

people on the reservation are low income and do not own automobiles.  Id.  

Unfortunately, conditions are not any easier on the reservation of the Northern 

Cheyenne Tribe where it is estimated that one-half of the 320 people residing in 
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Birney Village do not own an automobile and 75% or so are unemployed.  Ex. 2.  

In light of these dire circumstances, it is not too difficult to conceive how travelling 

long distances in order to cast an early vote constitutes a hardship.  The U.S. 

Supreme Court has held that even smaller, seemingly de minimis monetary 

impositions can constitute an undue burden on the right to vote. See Harper v. Va. 

Bd. of Elections, 383 U.S. 663, 670 (1966) (striking down poll tax of $1.50, and 

holding that “[w]ealth or fee-paying … has no relation to voting qualifications; the 

right to vote is too precious, too fundamental to be so burdened”). The sum total of 

these costs amounts to a deterrent in the political process and an undue burden on 

the Plaintiffs’ right to vote. 

In sum, when this Court applies strict scrutiny and weighs the Plaintiffs’ 

injury to the right to vote versus the Defendants’ interest, there is substantial 

likelihood that the Court will find no sufficient legitimate interest to justify the 

early voting practices. Accordingly, Plaintiffs’ request for injunctive relief should 

be granted. 

B. Plaintiffs have Established a Claim Under the Voting Rights Act. 
 
The Plaintiffs hereby incorporate by this reference its argument on pages 14- 

of Docket 4. 

II. THE BALANCE OF HARDSHIPS IS CLEAR AND FAVORS 
PLAINTIFFS. 
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The right to vote is one of the most fundamental rights in our system of 

government. Reynolds v. Sims, 377 U.S. 533, 554 (1964).  Because of the 

preferred place it occupies in our constitutional scheme, “any illegal impediment to 

the right to vote, as guaranteed by the U.S. Constitution or statute, would by its 

nature be an irreparable injury.” Harris v. Graddick, 593 F. Supp. 128, 135 (M.D. 

Ala. 1984), opinion withdrawn on other grounds, 615 F. Supp. 239 (M.D. Ala. 

1985).2 

Given the importance of the right, the remedy requested is reasonable and 

proper –indeed mandated by law – and excuses made by Defendant simply pale in 

comparison. “Although these reforms may result in some administrative expenses 

for Defendants, such expenses are likely to be minimal and are far outweighed by 

the fundamental right at issue.” Berks County, 250 F. Supp.2d at 541.3 

                                                
2 accord Dillard v. Crenshaw County, 640 F. Supp. 1347, 1363 (M.D. Ala. 1986) 
(“denial of the right to vote” constitutes irreparable injury); Foster v. Kusper, 587 
F. Supp. 1191, 1193 (N.D. Ill. 1984); see also Elrod v. Burns, 427 U.S. 347, 373 
(1976) (the loss of constitutionally protected freedoms “for even minimal periods 
of time, constitutes irreparable injury”). “Federal courts have recognized that the 
holding of an upcoming election in a manner that will violate the Voting Rights 
Act constitutes irreparable harm to voters.” United States v. Berks County, 250 F. 
Supp.2d 525, 540 (E.D. Pa. 2003) (collecting citations).  
3 See also Johnson v. Halifax County, N.C., 594 F. Supp. 161, 171 (E.D.N.C. 1984) 
(finding that administrative and financial burdens on defendant jurisdiction were 
not undue in light of irreparable harm caused by the county). “Administrative 
convenience” cannot justify a state practice that impinges upon a fundamental right 
such as the right to vote. Taylor v. Louisiana, 419 U.S. 522, 535 (1975).  
 

Case 1:12-cv-00135-RFC   Document 60   Filed 10/26/12   Page 9 of 13



10 
 

Here, the failure of the Defendant to provide satellite offices within Indian 

country places a significant burden on the right to vote.  This burden, once 

imposed, can never be undone. And “[g]iven the fundamental nature of the right to 

vote, monetary remedies would obviously be inadequate [to remedy the violation]; 

it is simply not possible to pay someone for having been denied a right of this 

importance.” Dillard v. Crenshaw Cnty., 640 F. Supp. 1347, 1363 (M.D. Ala. 

1986).  

 In stark contrast to the severe and irreparable harm that Plaintiffs will face if 

no injunction is granted, Defendant cannot show that she will suffer any significant 

harm if the requested injunction issues. Indeed, the Defendant does not even argue 

that she will suffer any hardships.    

In short, the harm to Defendants from issuance of an injunction will be non-

existent or negligible. The balance of hardships, therefore, weighs heavily in favor 

of Plaintiffs. 

III. INJUNCTIVE RELIEF IS IN THE PUBLIC INTEREST. 

The VRA is a congressional directive for the immediate removal of all 

barriers to equal political participation by racial and language minorities. When it 

adopted the remedial provisions of the Act in 1965, Congress cited the “insidious 

and pervasive evil” of discrimination in voting and acted “to shift the advantage of 

time and inertia from the perpetrators of the evil to its victims.” South Carolina v. 
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Katzenbach, 383 U.S. 301, 309, 328 (1966). In the legislative history of the 1965 

Act, as well as the 1970, 1975, 1982, and 2006 extensions, Congress repeatedly 

expressed its intent “that voting restraints on account of race or color should be 

removed as quickly as possible in order to ‘open the door to the exercise of 

constitutional rights conferred almost a century ago.’” NAACP v. New York, 413 

U.S. 345, 354 (1973) (quoting H.R. Rep. No. 439, 89th Cong., 1st Sess. 11 

(1965)).  As the Court held in Briscoe v. Bell, 432 U.S. 404, 410 (1977), the VRA 

“implements Congress’ intention to eradicate the blight of voting discrimination 

with all possible speed.” See Harris v. Graddick, 593 F.Supp. at 136 (“when 

section 2 is violated the public as a whole suffers irreparable injury”).  

The public also has a broad interest in the integrity of elected government 

which is compromised by a system that fails to weigh the votes of all citizens 

equally. See Cook v. Luckett, 575 F. Supp. at 485 ("[t]he public interest must be 

concerned with the integrity of our representative form of government"). 

Subjecting the Indian voters of Montana to an "inequitable" system would be 

adverse to the public interest. Watson v. Commissioners of Harrison County, 616 

F.2d 105, 107 (5th Cir. 1980). 

CONCLUSION 

 For the foregoing reasons, the Court should grant the Plaintiffs’ request for 

declaratory and injunctive relief. 
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Dated this 26th day of October, 2012.  
 

TERRYL MATT LAW OFFICE 
 

/s/         Terryl Matt________ 
Terryl Matt  
310 E. Main Street 
Cut Bank MT 59427 
(406) 873-4833 
terrylmatt@yahoo.com  

 
      and 

 
Steven D. Sandven 
STEVEN D. SANDVEN LAW OFFICE PC 

      300 North Dakota Avenue, Suite 106 
      Sioux Falls SD 57104 
      (605) 332-4408 
      ssandvenlaw@aol.com 
 
      ATTORNEYS FOR PLAINTIFFS 
 

CERTIFICATE OF SERVICE 
 

I, Terryl Matt, hereby certify that on the 26th day of October 2012, I 
electronically filed the foregoing Plaintiffs’ Reply to Defendant Secretary of 
State’s Response in Opposition to Plaintiffs’ Motion for Preliminary Injunction 
with the Clerk of Courts for the United States District Court for the District of 
Montana by using the CM/ECF system which will automatically send email 
notification of such filing to the attorneys of record. 
 
 

TERRYL MATT LAW OFFICE 
 

/s/         Terryl Matt________ 
Terryl Matt  
310 E. Main Street 
Cut Bank MT 59427 
(406) 873-4833 
terrylmatt@yahoo.com  
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CERTIFICATE OF COMPLIANCE 

 
Pursuant to Local Rule 7.1(d)(2)(A) of United States District Court Rules for the 
District of Montana, I certify that the word count calculated by Microsoft Word is 
2559 words, excluding captions, certificates of service, and this certificate of 
compliance. 
 
Respectfully submitted this 26 day of October, 2012. 
 
       By:   

                                                                              
        
        
  _/s/         Terryl Matt________ 

Terryl Matt  
310 E. Main Street 
Cut Bank MT 59427 
(406) 873-4833 
terrylmatt@yahoo.com  
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