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SUMMARY OF THE ARGUMENT 
 
 Under Tohono O‟odham law, Mr. Valenzuela exhausted his remedies, as such 

remedies were optional or futile. His claim is not moot where collateral consequences are 

presumed and where he faces unique collateral consequences as an Indian. Mr. 

Valenzuela‟s claims are not moot as to Appellee Silversmith where jurisdiction attached 

when Mr. Valenzuela timely filed his Section 1303 petition while in custody of 

Silversmith.  

PROCEDURAL HISTORY 

 

 Appellees were permitted to file separate Responses. This Reply addresses both 

Responses. Parts I to IV address Appellee Hecht‟s Response. Part V addresses Appellee 

Silversmith‟s Response.  

I. The Tribe Ignores the Dual Competing Interests of the Indian Civil Rights Act; In 

Particular It Ignores the Protection of Individual Rights 

 

 While tribal sovereignty is an important factor in Indian law and tribal court 

exhaustion is well settled in other civil cases involving foreign parties, there is little to no 

analysis to the application of exhaustion in Indian habeas under 25 U.S.C. § 1303. 

Whether the exhaustion doctrine should apply to bar Mr. Valenzuela from habeas corpus 

review must be decided with the particular focus on the purpose and meaning of the 

Indian Civil Rights Act (“ICRA”). 25 U.S.C. § 1301, et seq. In Santa Clara v. Martinez, 

the seminal case interpreting ICRA and its application to Tribes, the Supreme Court 

recognized: 

Two distinct and competing purposes…in the provisions of the ICRA: In addition 

to its objective of strengthening the position of individual tribal members vis-a-vis 
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the tribe, Congress also intended to promote the well-established federal “policy of 

furthering Indian self-government. 

  

Santa Clara v. Martinez, 436 U.S. 49, 62 (1978) (internal citation omitted). ICRA 

provided civil rights protections to individual Indians. ICRA also explicitly set out the 

privilege of the habeas corpus under 25 U.S.C. § 1303. Because the United States 

Constitution does not apply to Indian Tribes, Talton v. Mayes, 163 U.S. 376 (1896), 

Congress was concerned that Indians had no substantive or procedural protections 

guaranteed to other United States citizens when appearing before a tribal court. A civil 

rights inquiry authorized by Congress reflected the concern: 

No government of whatever kind should have the authority to infringe on 

fundamental civil liberties; government itself must ever be subject to law. 

[T]he right to be protected in one‟s life, liberty and property against 

arbitrary government action and to be immune from double jeopardy and 

bills of attainder, and the guarantee of a fair trial are not privileges; they are 

minimum conditions under which all Americans should enjoy. For any tribe 

to override any one of them violates the very assumptions on which free 

society was established. 

 

Comm‟n on the Rights, Liberties & Responsibilities of the Am. Indian, A Program for 

Indian Citizens 24 (1961). At issue during the civil rights hearings, which resulted in the 

enactment of ICRA, was the fact that “Indian tribes are not subject to Federal 

constitutional limitations in the Bill of Rights.” The Constitutional Rights of the 

American Indian: Hearings Before the Subcomm. On Constitutional Rights of the S. 

Comm. on the Judiciary, 87
th

 Cong. Pt. 1, 1-2. Congress was also concerned that Indians 

did not have access to federal review of tribal governmental action. See Poodry v. 

Tonawanda Band of Seneca Indians, 85 F.3d 874, 879 n.10 (2
nd

 Cir. 1996); See also 

Donald L. Burnett, Jr., An Historical Analysis of the 1968 „Indian Civil Rights‟ Act, 9 
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HARV. J. ON LEGIS. 557, 589-94 (1972). Ultimately, the final version of ICRA dispensed 

with de novo review or direct appeal and explicitly conferred the privilege of the writ of 

habeas corpus on individual Indians. 25 U.S.C. § 1303.  Because Indian tribes only have 

criminal jurisdiction over Indians Oliphant v. Suquamish Indian Tribe, 435 U.S. 191 

(1978), the ICRA protections in criminal proceedings only apply to Indians appearing 

before a tribal court. The ICRA is the sole protection available to Indians, absent any 

tribal specific rights akin to the Bill of Rights under the U.S. Constitution.  

The Tohono O‟odham Constitution provides members shall not be deprived of 

liberty without due process of law. Tohono O‟odham Const., art. III, § 1. The Nation‟s 

Constitution also recognizes the protections of ICRA. Section 4 of the same article 

provides that Section 1 is not to be read “as denying or abridging other fundamental 

rights of the people guaranteed by title II of the Indian Civil Rights Act of April 1, 1968 

(82 Stat. 77)”. It follows then that Section 1303 is recognized as providing a remedy for 

enforcement of those rights “in a court of the United States” 25 U.S.C. 1303, separately 

from any remedies available under the Tohono O‟odham Constitution.  

 Unfortunately, Respondent Hecht‟s argument misses the Supreme Court‟s first 

distinction made in Santa Clara which strengthens the position of an individual tribal 

member vis-a-vis his tribe. Santa Clara at 43 U.S. 62. Instead, Hecht focuses solely on 

tribal sovereignty in his analysis. Hecht Response at 7.  Respondent Hecht points out that 

exhaustion of tribal remedies was”created by the federal judiciary to „promote tribal 

sovereignty‟”, Hecht Response at 7, quoting Smith, without due consideration of the 

individual rights at stake. 
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ICRA has only one remedial provision supplied by Congress. That remedial 

provision is the writ of habeas corpus under 25 U.S.C. § 1303. Santa Clara Pueblo v. 

Martinez, 436 U.S. 49, 58 (1978).  

 In balancing the dual purposes of ICRA, the Court in Santa Clara, having 

expressly stated the only remedy provided by ICRA is habeas relief, has recognized 

individual rights can prevail over tribal sovereignty. As such, any analysis of ICRA and 

Section 1303 should consider the plain language of the statute and Congressional intent 

to provide the federal habeas review. 

 As early as 1829, there was a question as to whether federal habeas review was 

available to Indians. U.S. v. Crook, 25 F.Cas. 695 (C.C. Neb. 1879). In 1968, Congress 

removed all doubt. 28 USC § 1303. See also Dry v. CFR Court of Indian Offenses of 

Choctaw Nation, 168 F.3d 1207, 1208 n.1 (10th Cir. 1999).No other qualifications to 

habeas review exist. 

 A plain reading of the statute means that all Indians have the ability and right to 

seek habeas review in federal court. The federal rules and statutes governing or restricting 

access to federal court review in other habeas contexts simply do not apply here. See 28 

U.S.C §§2254, 2255 and the RULES GOVERNING 28 U.S.C. §§ 2254, 2255.  

 As set out in the opening brief, this Indian habeas case is different from National 

Farmers Union Ins. Cos. v. Crow Tribe, 471 U.S. 845 (1985) and Iowa Mut. Co. v. 

LaPlante, 480 U.S. 9 (1987). Opening Brief at 13-15. Farmers Union and Iowa Mutual 

relate to a judicially created tribal exhaustion doctrine in civil matters involving 

jurisdiction over foreign actors. The right to federal review in a habeas corpus petition is 
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not implicated in these civil law cases. Tribal exhaustion is not analyzed in the context of 

habeas in these cases. Therefore, the civil exhaustion analysis can have no bearing on this 

case. 

 Federal habeas review exists when tribal habeas review is absent or discretionary. 

Here, Mr. Valenzuela, properly exercised his right to federal habeas review. Under 

Tohono O‟odham Nation law, tribal habeas is permissive and not mandatory, App. at 78. 

Those cases which hold tribal court remedies must be exhausted before federal review is 

allowable are not applicable here where the tribal remedies are not mandatory. See e.g., 

Acosta-Vigil v. Delorme-Gaines, 672 F.Supp. 2d 1194 (D.N.M. 2009). 

A remedy for Mr. Valenzuela‟s request is provided through federal statute. Federal 

review is explicitly provided for violations of ICRA through the writ of habeas corpus. 

No reference is made to exhaustion in ICRA. In habeas cases, jurisdiction is specifically 

placed in federal courts. ICRA sets out and provides for federal review, and while 

exhaustion is a factor – it should not be viewed as an absolute bar to federal habeas 

review under ICRA, undercutting the remedy Congress sought to provide. As ICRA 

requires a tribe “in exercising powers of self-government” shall not violate enumerated 

rights, the habeas relief available from each tribe must be assessed individually. 25 

U.S.C. § 1302. In some instances, as here, exhaustion is not a bar to Mr. Valenzuela‟s 

seeking relief directly from the federal court. Application of the exhaustion doctrine, 

which supports tribal sovereignty and fails to analyze individual right, to prevent habeas 

review would eviscerate the remedial nature of the writ, and severely undercut the 

distinct protection of federal habeas review over tribal orders- the only available remedy 
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to individual Indians. In this case, Mr. Valenzuela, if denied the ability to proceed with 

this federal remedy, is being denied the only remedy available to him under ICRA.  

II. IN ANY EVENT MR. VALENZUELA EXHAUSTED ALL TRIBAL 

REMEDIES 

 

A. Mr. Valenzuela complied with Tribal Laws to Exhaust.  

 

In this case, Mr. Valenzuela exhausted all remedies in two important ways: First, 

he was not entitled to any appeal. Second, he was not required to seek any other review.  

As set out in the Opening Brief, Mr. Valenzuela waived any right to appeal the 

judgment and sentence under his uncounseled plea agreement and the plain language of 

the Tohono O‟odham Code provides only for discretionary habeas review. Opening Brief 

at 16-17. 

As a matter of tribal law, Appellant Valenzuela was not required to seek tribal 

review prior to filing his habeas petition in federal court. TOHONO O‟ODHAM RULES OF 

APP. PROCEDURE 24(a). In statutory construction, we must give “the words used their 

ordinary meaning.” Moskal v. U.S., 498 U.S. 103, 108 (1990).  

The Tohono O‟odham Code provides: 

A Party may file with the lower court a petition for Writ of Habeas  

 Corpus. 

TOHONO O‟ODHAM RULES OF APP. PROCEDURE 24(a) (emphasis added).The Tohono 

O‟odham law provides the option of seeking habeas corpus review in tribal court, but it 

clearly does not require that a party file for a tribal writ of habeas corpus.  

The exhaustion doctrine applies to mandatory appeals as a matter of right, but not 

discretionary review.  See, Castille v. Peoples, 489 U.S. 346 (1989). This is true to avoid 
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intrusion upon tribal autonomy. There simply is no mandatory review in this case. The 

Tohono O‟odham Nation chose to implement a permissive scheme, therefore, tribal 

autonomy is not abridged. 

B. The Nation’s Permissive Scheme Allows the Option to Seek Review in Tribal 

Court or Go Directly to Federal Court Under 1303 

  

The Tohono O‟odham Nation could have included requirements to file a tribal 

habeas petition before proceeding to federal court. The law does not so require. The 

Tohono O‟odham habeas rule is permissive, leaving a Tohono O‟odham defendant with 

the option of filing a habeas petition with the tribal court or federal court. Thus, Mr. 

Valenzuela has exhausted all necessary and mandatory remedies.  

C. Mr. Valenzuela Was Without Counsel and Reasonable Ability to Seek Redress 

From the Nation 

 

 The Tribe‟s hyper-technical argument on exhaustion and available remedies fails 

for two reasons. First, Petitioner Valenzuela‟s plea was uncounseled. Second, the Tribal 

Court made no attempt to inform him of any review. Thus, Petitioner Valenzuela was 

unaware of the tribal remedies available to him in a challenge to his conviction. The 

record does not contain, nor does the Tribe attempt to offer, any suggestion that the Plea 

Agreement, App. at 223, or waivers were made knowingly or voluntarily or that he 

understood the proceedings or his remedies for review.  

 Although there is no right to indigent defense counsel, tribes have worked to 

ensure defendants‟ rights under ICRA are protected. For example, in Sinquah v. Hopi 

Tribe, the Hopi Court looked to whether a defendant knowingly waived the right to 

counsel. Sinquah v. Hopi Tribe, 2 Am. Tribal Law 357 (Hopi C.A. 2000). In finding the 
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right to counsel essential to achieve substantial justice in criminal proceedings, the Court 

found two requirements needed to be met in order to have an effective waiver of counsel-

- understanding of the waiver of the right and active inquiry by the trial court to explain 

waiver of the right, provide options, and to determine that the waiver is understood. 

Waiver of counsel should include a warning to the defendant: 

1) that advocates understand the law and procedure better than the  defendant; 

(2) that the defendant will be at a disadvantage without counsel; and (3) the 

possible maximum of fines or sentences. 

 

Id. The Court held without the fulfillment of these requirements, a waiver of counsel will 

not be deemed informed and the conviction may be overturned. Id. at 361.  

 Similar to the Hopi Tribe in Sinquah, the Tohono O‟odham Nation is governed by 

ICRA and its Constitution does not provide for the assistance of counsel at the Tribe‟s 

expense. Although nothing in the Tohono O‟odham Constitution requires such proactive 

checks on the actions of the Tribal Attorneys or Judiciary, the Tribe offers no account of 

any measures taken to ensure Mr. Valenzuela knew of his right to counsel or the legal 

consequences and risks associated with a waiver of counsel. Without counsel, Mr. 

Valenzuela had no understanding or access to attendant tribal remedies. 

III. In the Alternative, Exhaustion of Tribal Court Remedies Was Futile.  

 

The Tribe asks this Court to apply a narrow reading of futility through a 

mischaracterization of the facts and circumstances in White. Appellee Hecht Response at 

11. In White, the appellants‟ request for relief was denied when the Court found the 

appellants failed to pursue tribal remedies. White v. Pueblo of San Juan, 728 F.2d 1307, 

1313 (10th Cir. 1984). The non-tribal members in White believed no tribal remedies 
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existed for their cause of action and consequently claimed “futility” to bring their claim 

within the Tribal Court system. Id. at 1313. In denying futility, the Court found that “[n]o 

explanation for their apparent failure to make a request prior to the initiation of this 

action in federal court is given.” Id. Although the appellants in White were not aware of 

the tribal remedies, the fact that the remedies available were able to provide the relief 

requested allowed their claim to escape the application of the exception.  

 Indeed, the Tribe offers no evidence that Mr. Valenzuela was informed of the 

implications of his plea agreement, including the hyper-technical distinction made by the 

Tribe between a waiver of the right to appeal contained in his plea agreement and the 

ability of Mr. Valenzuela to collaterally attack his conviction. This failure by the Tribal 

Court to ensure Mr. Valenzuela understood his plea agreement, and its implications, 

prevents this action from analogous reasoning of the Court in White. A legitimate 

interpretation of the Plea Agreement would lead to a conclusion that Mr. Valenzuela was 

precluded from taking any action challenging his Plea. (“defendant. . . waives any right to 

appeal the judgment and sentence”). App. at 25. Furthermore, without the advice or 

counsel of an attorney, this distinction is even more difficult for a defendant to 

understand. This lack of information given to Mr. Valenzuela by an attorney, opposing 

counsel or the Tribal Court is the reason Mr. Valenzuela did not pursue discretionary 

review of his sentence through a Habeas Corpus Petition through the Tribal Court.  

IV. The Parties Agree Mr. Valenzuela Filed the Petition While in Custody 

 

 Respondents concede that Mr. Valenzuela properly filed his Petition while in 

custody. Hecht‟s Response at 12. Therefore, he met “in custody” requirement, and 
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Federal jurisdiction attached. Mr. Valenzuela‟s case is not moot because collateral 

consequences are presumed as a result of the of his unlawful conviction. The Tribe‟s 

analysis and description of the development of the jurisprudence on the presumption of 

collateral consequences is incomplete and should be rejected. For instance, the Court in 

Spencer supports the reasoning found in Sibron v. New York, 392 U.S. 40 (1968) when 

stating: 

As we said in Sibron, it is an “obvious fact of life that most criminal convictions 

do in fact entail adverse collateral legal consequences,” the same cannot be said of 

parole revocation.  

 

Spencer v. Kemna, 523 U.S. 1, 12 (1998) (internal citations omitted). This sharp 

distinction between parole revocation and invalid conviction is not lost on the United 

States Supreme Court. See Turner v. Rogers, 131 S.Ct. 2507, 2514 (2011) 

(Acknowledging the difference between Sibron and Spencer when collateral 

consequences remain presumed in criminal cases even when the presumption is not 

extended to parole revocation). Collateral consequences of the type that have prevented a 

case from being mooted in criminal cases exist with Mr. Valenzuela as a result of his 

criminal conviction.  

 Further, evidence of a prior tribal court conviction may be properly used in a 

sentencing determination. In U.S. v. Lonjose, the Petitioner alleged his prior uncounseled 

tribal court misdemeanor convictions should not have been used as a basis for an upward 

departure under sentencing guidelines. U.S. v. Lonjose, 42 Fed. Appx. 177 (10th Cir. 

2002). Objecting to the use of these convictions, particularly the ones without defense 

counsel, the Petitioner alleged the tribal court convictions lacked the benefit of due 
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process and could not serve as a basis for enhancement. Id. at 178. In rejecting the 

petitioner‟s appeal, the Court explicitly stated that “consideration of the tribal court 

convictions is generally encouraged” and a departure from sentencing guidelines based 

on tribal convictions is permissible under Sentencing Guidelines. Id. at 180. Even as 

tribal court convictions are found to be misdemeanors or uncounseled, a court can 

properly use such convictions as a basis for a sentence enhancement.  

 Mr. Valenzuela‟s uncounseled plea agreement can be properly used against him in 

any subsequent proceeding. Even as the Tribe makes a distinction between felony and 

misdemeanor convictions, analogous to the reasoning found in Lonjose, this uncounseled 

conviction can properly be used against Mr. Valenzuela in any and all subsequent 

sentencing determinations. The use of tribal convictions in sentencing enhancement has 

been upheld in many cases objecting to the practice. See U.S. v. Yates, 22 F.3d 981, 988 

(10th Cir. 1994) (allowing tribal court sentence to serve as a basis for an upward 

departure); U.S. v. Benally, 756 F.2d 773, 779 (10th Cir. 1985) (“In sentencing an Indian 

the court may consider the defendant‟s uncounselled [sic] tribal convictions.”). This 

potential injury represents a collateral consequence of Mr. Valenzuela‟s unlawful 

conviction and prevents his case from being mooted.  

V. Appellee Silversmith Misunderstands and Misstates the Applicable Law 

Regarding Federal Habeas Corpus Jurisdiction and Collateral Consequences.  

 

Silversmith correctly concedes that the “in custody” requirement is met at the 

“time his petition is filed.” Silversmith‟s Response Brief at 7. Warden Silversmith‟s 
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position that the Petition is mooted as to him or became moot after the prisoner‟s release 

is without merit or support in the relevant case law.
1
  

It is a well-settled principle of Supreme Court habeas law that, “once the federal 

jurisdiction has attached in the District Court, it is not defeated by the release of the 

petitioner prior to completion of proceedings on such application.” Carafas v. LaVallee, 

391 U.S. 234, 238 (1968). Here, Mr. Valenzuela timely filed on November 23, 2010, and 

properly named Silversmith as his “immediate custodian.” Rumsfeld v. Padilla, 542 U.S. 

426, 434-436 (2004); See also 28 U.S.C. § 2242 (“shall allege . . . the name of the person 

who has custody over him”); 28 U.S.C. § 2243 (“The writ, or order to show cause shall 

be directed to the person having custody of the person detained.”).  

This means that Mr. Valenzuela‟s Petition filed pursuant to 25 U.S.C. §1303 was 

not mooted by completion of his illegal 1,260 day sentence, as argued by the Warden. 

Once jurisdiction is properly established, release from custody causes a petition to 

become moot only if the Petition “no longer present[s] a case or controversy under 

Article III, § 2, of the Constitution.” Spencer v. Kemma, 523 U.S. 1, 7 (1998). As set 

forth in the Opening Brief, there is a live case and controversy, collateral consequences, 

and a remedy is available.  

As set forth in Part IV, collateral consequences are presumed when a petitioner 

claims that his criminal conviction is invalid. See Spencer, 523 U.S. at 12 (1998). 
                                                        
1 Although the general habeas law may not be controlling, as it may not apply to Indian Habeas under 1303, it is 

instructive. The 10th Circuit has found that the “in-custody” requirements are the same under 28 U.S.C. § 2241 and 

25 U.S.C. § 1303. See Dry v. CFR Court of Indian Offenses for the Choctaw Nation, 168 F.3d 1207, 1208, note 1, 

C.A.10 (Okla) 1999. Additionally, because 25 U.S.C. § 1303 provides a remedy to tribal defendants and jurisdiction 

to federal courts, the powers to grant writs of habeas corpus and the authoritative law that enables that power 

remains unfettered unless explicitly limited by Congress. Congress has not limited the judicial power to grant writs 

of habeas corpus under 25 U.S.C. § 1303 and therefore, the general habeas law should be applied. 
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Appellee Silversmith‟s reliance on Spencer and the Tenth Circuit parole revocation cases, 

Wilcox v. Aleman, 43 F. App‟x 210 (10th Cir. 2002) and U.S. v. Myers, 200 F.3d 715 

(10th Cir. 2002) is not only misplaced in a habeas challenge to an invalid conviction, it 

represents a misstatement of current law on presumption of collateral consequences.  

CONCLUSION 

Based upon the foregoing arguments, and those set out in the Opening Brief, the 

district court‟s decision to deny the Petition as moot should be rejected. Mr. Valenzuela‟s 

tribal court conviction is illegal and invalid under the Indian Civil Rights Act, and he is 

entitled to review and relief. In the alternative, should the Tribe insist that a tribal remedy 

still remains, this case can be stayed pending exhaustion of any identifiable and 

remaining tribal court remedies.  
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