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 Pursuant to Fed. R. Civ. P. 72(b)(2), the Plaintiffs St. Regis Mohawk Tribe 

(“SRMT”) and Mohawk Nation Council of Chiefs (“MNCC”) file these objections to the 

Report and Recommendation of Magistrate Judge Dancks filed on September 28, 2012 (Dkt. 
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No. 581)
1
 (“Report” or “Rep.”), which recommends dismissal of all but a portion of the 

Mohawk land claim.   

Introduction and Summary 

 In briefing the motions for judgment on the pleadings, the Mohawks challenged the 

equitable defense that was established in Oneida Indian Nation v. County of Oneida, 617 

F.3d 114 (2d Cir. 2010), (Oneida), and Cayuga Indian Nation v. Pataki, 413 F.3d 266 (2d 

Cir. 2005) (Cayuga) and based on City of Sherrill v. Oneida Indian Nation, 544 U.S. U.S. 

197 (2005) (Sherrill), and applied to dismiss those and other Indian land claims.  

Specifically, the Mohawks challenged Defendants’ assertion that the Mohawk claims 

necessarily present the same underlying facts that will lead to the same dismissal: land claim 

areas are of largely non-Indian character, developed by private and public interests, and are 

in areas in which the assertion of a land claim would upset justified societal expectations.  

 The Mohawks have a unique history and modern presence in New York and their 

land claim presents facts on the ground unlike any other.  The Mohawks were never removed 

from the State and did not lose all of their reservation land.  The Mohawks still have a large 

reservation and a population of thousands living along the St. Lawrence River in and around 

the areas claimed here.  The land claim areas adjacent to the reservation are largely within 

Mohawk ownership and control and are extensively populated by Mohawks.  The Mohawks 

are not claiming major cities that are populated with a vast majority of non-Indians.  Put 

                                                 
1
 Citations to the record are to the docket number and local document number, if 

applicable.  However, when citing to the page number, we are citing to the pagination in the 

original document and not the page number assigned by the ECF stamp.  We note that in 

checking citations we found that ECF numbering at the top of a document sometimes does 

not match the electronic docket found on-line.  In that case, we relied on the ECF stamp on 

the document. 
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simply, the Mohawk claim differs in critically relevant ways from those brought by other 

tribes.  

 The SRMT/MNCC Complaint identifies discrete claim areas that have their own 

distinct character and history.  (Dkt. No. 447-5 at ¶21.)  Each land claim area is easily 

identified with clear boundaries and derives from a specific purchase that the Mohawks 

allege to have violated the Trade and Intercourse Act. The discrete nature of the individual 

claim areas limits the geographic impact of a ruling regarding any particular illegal land 

purchase. 

 Recognizing these features, the Mohawks argued, and the Magistrate agreed, that it 

was appropriate to treat these land claim areas as separate and distinct.  The Mohawks 

presented detailed census and title/ownership data as to both the Hogansburg Triangle and 

the Town of Fort Covington.  When examining the “settled expectations” for these specific 

land claim areas, the differences tip the balance against dismissal and support giving the 

Mohawk Plaintiffs their day in court to prove that the laches defense should not apply to the 

claims for these areas.   

 For the Hogansburg Triangle, the Magistrate correctly concluded that dismissal was 

not appropriate, finding that judicial notice of general county census data as requested by the 

Defendants was not proper because the Mohawks had rebutted those facts with more precise 

census data applicable to the precise land claim area at issue.  The Mohawks had made a 

similar argument for Fort Covington but the Magistrate rejected the analysis for that area.   

 Objection as to Fort Covington.  With regard to Fort Covington, the Magistrate erred 

in failing to consider all of the facts the Mohawks presented in rebuttal of those proffered for 

judicial notice by the Defendants.  The Mohawks presented not only census data, which was 
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cited by the Magistrate, but also title and ownership information that was not cited by the 

Magistrate but that is subject to judicial notice.  The title records, combined with the census 

data, create a reasonable dispute as to the judicially noticed facts upon which the Defendants 

relied and establish that the presumed character of all or part of the area is not beyond 

controversy.   

 In addition, the Mohawks present here the latest detailed census data, which was not 

available at the time of the briefings to the Magistrate in 2006-2007 and early 2011.  This 

data shows a 69% increase in the Mohawk population between 2000 and 2010 in the Town of 

Fort Covington, which is indicative of why the character of this area cannot be assumed 

through judicial notice.  With the addition of this new census data, this Court should not 

accept the Magistrate’s recommendation to dismiss the claim for the Town of Fort Covington 

land claim area based solely on judicial notice.  The claim should be treated as the 

Hogansburg Triangle claim and referred for further factual development.   

 Objections as to the Islands.  The Magistrate's error as to the Islands claim is much 

more fundamental.  The Magistrate concluded that the Court was “mandated” to find that all 

of the Mohawks land claims—including the Islands claim— were subject to the laches 

defense because they are all “by their nature disruptive…” Rep. at 23 (quoting Oneida, 617 

F.3d at 125).  The Islands claim does not warrant that treatment, however, because there is an 

intervening Congressional Act that prevents the possessory claim from falling into that 

automatic categorization.  

 By seeking and obtaining a federal power license under the Federal Power Act, the 

State and the New York Power Authority (“NYPA”) have agreed that the Islands are subject 

to the overriding authority of the Federal Energy Regulatory Commission (“FERC”) and the 
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Federal Power Act (“FPA”).  This federal regulatory regime establishes the expectations that 

the State and NYPA – the only owners of the island claim areas – may justifiably have with 

respect to these lands.  The use of the islands and the attendant rights of ownership are 

significantly limited by the Act, which restricts state and local jurisdiction and curtails the 

rights of any land owners within the project boundaries, Indian or non-Indian, private or 

public, to the overriding authority and approval of the FERC.  Whatever societal expectations 

the State may have had as to jurisdiction after it illegally took these Mohawk lands were 

forever changed with the application of the Federal Power Act.  For this reason, measurement 

of the theoretical disruption to current expectations posed by the Mohawk claim must be 

assessed from the establishment of this status quo ante, not from 1823, when the State first 

claimed the land, as the Magistrate found.  Rep. at 23.  For the purposes of the equitable test 

established by Sherrill, Cayuga, and Oneida, the character of the Islands and settled 

expectations of its landowners, the State and NYPA, must be judged from the time when 

these lands were converted to the use for power, resulting in the removal of all citizens and in 

the imposition of FERC’s regulatory authority.  This authority has existed for 60 years and 

will continue for at least 40 more.   

 The Magistrate further erred in not distinguishing factually between Barnhart, Croil, 

and Long Sault Islands to determine whether laches applies.  The Magistrate justified a 

finding that Croil and Long Sault have a non-Indian character by taking judicial notice that 

the Islands have not been populated by the Mohawks for 190 years and that the Islands have 

dramatically changed since being incorporated into the power project.  Rep. at 32-33.  This 

conclusion is erroneous and unsupported by evidence. 
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 In fact, for at least the last 60 years, no one has populated Long Sault or Croil 

Islands—Indian or non-Indian.  These islands are completely uninhabited and undeveloped.  

If they have any character at all, it is one of their pre-contact natural state.  These Islands 

serve no role in the power project and have not been dramatically or even moderately 

changed by development because there has been no development on them.  If anything, these 

Islands have lain fallow.  Even Barnhart Island, which is the anchor of the power project, is 

75% park land.   

 Finally, the Magistrate erred by refusing to recognize that the U.S. holds underlying 

title to the Islands, which were awarded to the United States from Canada by an international 

commission in 1822.  The facts regarding the history of the islands, that they were not 

located within the United States or New York until 1822, were presented in the Complaints 

of all the Plaintiffs and in the Complaint in Intervention.  These facts are not newly raised.  

The facts are also based on historic documents that may be judicially noticed.   

 The Magistrate further erred in finding that the U.S. was required to plead the legal 

conclusion that flows from these facts.  The legal consequence of the historical facts is well 

settled and not subject to debate—if the Islands were not in New York prior to the adoption 

of the Constitution, then the U.S. holds underlying title.  

 Objections as to the Rights-of Way claims.  Magistrate Dancks erroneously 

concluded that a utility right-of-way claim had not been pled.  Rep. 8, n.9.  Defendants did 

not move to dismiss the claim on the grounds that it had not been adequately pled.  Nor did 

the Defendants move for a more definite statement.  This indicates that the Defendants 

clearly understood that rights-of-way were at issue in this case.  In fact they have been 

referred to previously in this case in both the initial discovery disclosures and by the 

Case 5:82-cv-00783-LEK-TWD   Document 594   Filed 11/16/12   Page 13 of 51



7 

 

Settlement Agreement that the Defendants agreed to (but later abandoned).  In any event, the 

posture of this case precludes any argument that the claims were not properly pled. The 

complaints were filed twenty three years ago, the Court has ruled on 12(b)(6) motions, 

answers have been filed, and initial disclosures have been made.  It is simply too late to rule 

that a claim pled over twenty-three years ago is too poorly pled to survive.  

The Magistrate also erred in recommending dismissal of Plaintiff’s claims for 

encroachment by New York State Route 37 on laches grounds.  Rep. at 40-41, n.32.  The 

Sherrill/Cayuga equitable defense cannot properly be applied to this claim because the land 

at issue is already governed by a federal regulatory regime.  While the State illegally 

purchased the land for the road, the claim will not result in dispossession.  As is the case with 

the Islands, federal law governs the Defendants’ use of Route 37, and provides a remedy 

such that judgment for plaintiffs would not result in disruption.  Federal approval of rights-

of-way on Indian lands is required by 25 U.S.C §§ 323-328.  Among other requirements, the 

applicant must also agree to pay consideration for the right-of-way at not less than fair 

market value.  25 C.F.R. §169.12.   

 On these grounds, this Court should reject the Magistrate's recommendations to 

dismiss the Mohawks claim for the Town of Fort Covington, the Islands, and the rights-of-

way. 

OBJECTIONS 

 I. The Magistrate Erred in the Application of Evidence Rule 201 

  Governing Judicial Notice in Assessing the Claim for the Town of  

  Fort Covington.   
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 The Magistrate correctly expressed the two part test delineated by the Second Circuit 

in Oneida and Cayuga.
2
  This Court must determine if a claim is disruptive and subject to the 

laches defense and if so, whether the facts warrant the application of the laches defense to 

dismiss the claim. Rep. at 21, 24.  In applying the laches
3
 test, the Magistrate analyzed the 

facts alleged in the Complaints and those subject to judicial notice to determine if they were 

sufficient to establish the defense.  In so doing, the Magistrate found, as the Mohawk 

plaintiffs have argued, that facts on the ground must be considered in assessing the viability 

of a land claim.  The posture of the cases makes the correct application of judicial notice 

rules critical.  The Magistrate erred in interpretation and application of the rules of judicial 

notice. 

 A.  The Magistrate Should Have Taken Judicial Notice of Title Information. 

Federal Rule of Evidence 201(b) allows a court to take judicial notice of facts with 

certain constraints: “The court may judicially notice a fact that is not subject to reasonable 

dispute because it:  (1) is generally known within the trial court’s territorial jurisdiction; or 

(2) can be accurately and readily determined from sources whose accuracy cannot reasonably 

be questioned.”  Further, “[t]he court …must take judicial notice if a party requests it and the 

court is supplied with the necessary information,” Fed. R. Evid. 201(c)(2), so long as no 

other facts establish a reasonable dispute with the fact to be noticed.  

 Rule 201 requires that, “On timely request, a party is entitled to be heard on the 

propriety of taking judicial notice and the nature of the fact to be noticed.”  Fed. R. Evid. 

                                                 
2
  The Mohawks, however, reassert their position that Cayuga and Oneida were 

wrongly decided.  See SRMT/MNCC Opposition Brief at 70 (Dkt. No. 471). 

 
3
  The Second Circuit made clear in Oneida that it was using the term "laches" as a 

short hand for the factors what would support the application of equitable defenses. We use 

the term “laches” in the same sense in these Objections. 
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201(e).  The key to this rule is whether the fact is subject to reasonable dispute or “beyond 

controversy.”  Pina v. Henderson, 752 F.2d 47, 50 (2d Cir. 1985) (citing Advisory 

Committee Note to Fed. R. Evid. 201(b)).  As noted in Int'l Star Class Yacht Racing Ass'n v. 

Tommy Hilfiger U.S.A., Inc., 146 F.3d 66, 70 (2d Cir. 1998), “caution must be used in 

determining that a fact is beyond controversy” because it deprives a party of the opportunity 

to provide contrary evidence.  Another court explained, “For all practical purposes, judicially 

noticing a fact is tantamount to directing a verdict against a party as to the noticed fact.”  

LaSalle Nat’l. Bank v. First Connecticut Holding Group, LLC, 287 F.3d 279, 290 (3d Cir. 

2002).   

In arguing their motion for judgment on the pleadings, the Defendants asked the 

Court to take judicial notice of certain “facts” regarding the land claim areas, including “the 

undeniable fact that generations of non-Indians have extensively populated and developed 

the claim area, which has been irreversibly transformed by 150 years of private and public 

development.”  State and Muni. Defs. Supp. Br. at 14 (Dkt. No. 554) (filed Feb. 7, 2011).   

 With the exception of general census data applicable to the Counties as a whole, 

which is discussed separately below, the Defendants relied on what they considered to be 

generally known facts, assuming that they could offer these assertions as fact without proof 

and without challenge.  For example, the Defendants also asked this Court to take judicial 

notice of ownership in the land claim area.  See Rep. at 37, n.29.  But the Mohawks 

countered this evidence with specific land ownership records and maps depicting the land 

ownership patterns in Fort Covington (and the Hogansburg Triangle), all intended to 

illustrate the character of the area.   

Case 5:82-cv-00783-LEK-TWD   Document 594   Filed 11/16/12   Page 16 of 51



10 

 

The Town of Fort Covington, directly adjacent to the Tribe's undisputed reservation, 

is largely undeveloped and consists principally of general agricultural land and vacant or 

abandoned land.  SRMT/MNCC Exh. 1, Declaration of Donald Fisher, (Fisher Dec. herein), 

Map D, (Dkt. No. 747-9)(filed July 13, 2007).  As of 2011, Mohawks own 14% of the 7647.7 

acres in this area.
4
  In the westernmost portion of Fort Covington, directly adjacent to 

reservation lands occupied by the Tribe and west of Pike Creek, there is a concentration of 

Mohawk land ownership, and a sizable percentage of the non-Indian owned land is vacant 

farm land.  Id. at Map D. 

 The title evidence falls within Fed. R. Evid. 201(b)(2) as evidence subject to judicial 

notice because it is evidence that “can be accurately and readily determined from sources 

whose accuracy cannot reasonably be questioned.”  In this case, the title information 

presented by the Mohawks can be obtained in the County real estate records database, a 

source “whose accuracy cannot be reasonably questioned.”  The title information, although 

compiled by an expert, included parcel identification numbers and ownership information 

that can be used to access public records for verification.  Fisher Dec. (Dkt. Nos. 474-2 – 

474-5).  With the exception of an argument that Mohawks are in possession of foreclosed 

land, foreclosures that have occurred under this Court supervision, Defendants presented no 

challenge to this title information and no evidence that would establish a reasonable dispute.  

Pina, 752 F.2d at 50.  The Court must therefore take judicial notice of these uncontroverted 

facts.  Fed. R. Evid. 201(c)(2).   

 B.  The Magistrate Failed to Explain Why the Defendants’ Census Data for 

 Fort Covington Could be Accepted as Beyond Controversy.                     

                                                 
4
  The ownership had been as high as 23% in 2007 but a large parcel of land was sold 

by a tribal member to a non-Indian.  See SRMT/MNCC Supp. Exh. 1 (Dkt. No. 556-2 at 3).   
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The Defendants did not distinguish between the discrete land claim areas
5
 but instead 

proposed a native population figure for all of Franklin County of 6.201%.  (See Joint Defs. 

Reply at 13 (Dkt. No. 498) (filed Dec. 5, 2007). 

 The Mohawks presented evidence challenging the Defendants’ census data regarding 

Fort Covington and the presumed non-Indian character of the area.  Specifically, the census 

data presented for Franklin County as a whole is not indicative of the Town of Fort 

Covington land claim area.  According to our Year 2000 census block data, the native 

population of the Fort Covington land claim area was between 7.4 and 9.3%.  Declaration of 

Dr. Charles Mann, ¶ 19, SRMT/MNCC Exh. 3 (Dkt. No. 474-13) (hereinafter ”Mann 

Dec.”).
6
  Since that briefing occurred in 2007, another census was taken.  In the 2010 census, 

                                                 
5
 In terms of the discrete nature of these areas, we have discovered a fact that needs to 

be clarified.  During oral argument, counsel for the Tribe provided to the Court a map to 

illustrate the land claim areas.  The map was not intended to be definitive as a survey.  On 

that map, the Fort Covington area is identified as being purchased by the State in the Treaty 

of March 15, 1816.  That treaty has two separate areas delineated for purchase—the mile 

square village of Fort Covington and a carve out of 5000 acres from the Tribe’s reservation.  

However, the Town of Fort Covington Claim area is over 7000 acres.  The other 2000 or so 

acres was purchased by the State in the so-called Treaty of Feb. 20, 1818, SRMT/MNCC 

Complaint,¶ 21B.  This separate Treaty was not marked on the map provided to the Court 

due to our own error.  In total, there are two treaties that apply to the Town of Fort Covington 

land claim area, one taking approximately 5000 acres and another taking approximately 2000 

acres.   
6
 The Census Bureau does not treat the the relevant portion of Fort Covington (or the 

Hogansburg Triangle) as separate census tracts for which data is available.  Mann Dec., at 3, 

¶ 12.  Nonetheless, it is possible using census block data to estimate the population of those 

areas.  Id., at 3, ¶ 13.  Use of this data allowed the Mohawk expert Dr. Mann to estimate the 

total population and the Indian population for these areas.  Id. 

 

 Dr. Mann’s methodology was to determine which “census blocks” were within the 

claims area, and to determine the population (total population and Indian population) for 

those areas, for the 1990 and 2000 decennial censuses.  Mann Dec., at 3, ¶ 14.  For both the 

Hogansburg Triangle and the Fort Covington Claims Area, there are many census blocks that 

are wholly within the area of interest, but there are also some census blocks that are partly 

within the area and partly outside of the claim area.  Mann Dec., Attachments A - H (Dkt. 
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the native population of the area is between 18.6 and 23.7%.
7
  See Supplemental Declaration 

of Charles Mann (“Mann Supp.” herein) SRMT/MNCC Objection Exh. 1, ¶ 15.  The census 

data also shows that the total population of the Fort Covington land claim area is small—no 

more than 566 persons in 2010, and less in the earlier censuses.
8
  The information draws into 

question the propriety of taking judicial notice.  The Court cannot find the Defendants 

proposed fact of the non-Indian character of the area as “beyond controversy.” 

 The Magistrate declined to recognize the census data presented by the Mohawks, 

stating, “Even if the Court were to give judicial notice to the census figures presented by the 

Mohawks and reject those presented by the Defendants, the Indian presence in Fort 

Covington is still not sufficient to avoid dismissal of the Town of Fort Covington area claim 

on laches.”  Rep. at 40.   

                                                                                                                                                       

Nos. 474-16 - 474-20).  Therefore, Dr. Mann's methodology arrives at two estimates for 

population — one for the census blocks that are wholly within the area, and one that includes 

both the blocks wholly within the area and those partly within it.  According to 2000 Census 

data, the Indian population of the census blocks wholly within the Fort Covington claim area 

was 9.3%, while the Indian population of the census blocks wholly or partly within the area 

was 7.4%.  Id., Mann. Dec. at 4, ¶ 18.   

 
7
 The Court may take judicial notice of this census data even though it was not 

presented to the Magistrate. See Fed. R. Evid. 201(d) (“court may take judicial notice at any 

stage of the proceeding.”); Garb v. Republic of Poland, 440 F.3d 579, 594 n.18 (2d Cir. 

2006) (taking judicial notice of authoritative text that was not included in the record); Hotel 

Emps. & Rest. Empes. Union, Local 100 of New York, N.Y. & Vicinity, AFL CIO v. City of 

New York Dep't of Parks & Recreation, 311 F.3d 534, 540 n.1 (2d Cir. 2002) (taking judicial 

notice even though request was made for the first time on appeal).  See also Aiello v. Town of 

Brookhaven, 136 F. Supp. 2d 81, 117 n.27 (E.D.N.Y. 2001) (taking judicial notice of 1990 

Census as a public record); Rios v. Enter. Ass'n Steamfitters Local 638 of U.A., 400 F. Supp. 

983, 987 (S.D.N.Y. 1975) (taking judicial notice of census data).  

8
 In the 2010 Census, total population of the census blocks that were wholly within this 

area was only 226, and total population of the blocks wholly and partially within the area was 

566.  Mann Supp. at ¶ 15.  In the 1990 and 2000 Censuses, the population of these areas was 

as follows: 1990: 191 (blocks wholly within), 505 (blocks wholly or partially within); 2000: 

193 (blocks wholly within), 529 (blocks wholly or partially within). Mann Decl. at 4, ¶¶ 17 

& 18. 
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 It is not clear what standard the Magistrate used to determine whether the population 

evidence was “sufficient to avoid dismissal.”  Under the judicial notice standard, the 

Magistrate is required to address whether the Defendants’ proposed “fact” of the character of 

the Ft. Covington area is subject to reasonable dispute or beyond controversy.  The 

magistrate’s conclusion appears to be based more on a feeling than this legal assessment.   

 Even if the evidence presented from the prior census did not seem sufficient, the 

Mohawks have now presented 2010 census data, which this Court may consider, see supra 

n.4.  This evidence shows that the Mohawk population in the area is now 23.7%.  That the 

evidence shows nearly a quarter of this area’s population is Mohawk, clearly warrants a 

finding that the critical “fact” of the alleged non-Indian character is in dispute thereby 

precluding judicial notice.  As a comparison, in Oneida, this Court considered a Native 

population of 0.2% in Oneida County and 0.6% in Madison County.  Oneida Indian Nation 

v. New York, 500 F. Supp. 2d 128, 135 (N.D.N.Y. 2007) aff'd in part, rev'd in part and 

remanded sub nom. Oneida Indian Nation of New York v. County of Oneida, 617 F.3d 114 

(2d Cir. 2010).  If these figures are representative of the standard to establish the non-Indian 

character of an area and population, then a census figure of 23.7% Native population must be 

recognized as significant enough to avoid dismissal, particularly where the land at issue is 

rural and largely undeveloped.   

The census data and ownership information, taken together, preclude judicial notice 

by the Court that the character of the area is non-Indian, particularly when considered in light 

of the vacant and rural general nature of the area.  This is because it cannot be held, as a 

matter of law, that the supposed non-Indian character of this area is “beyond controversy.” 

Int'l Star Class, 146 F.3d at 70.   
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 By accepting the Defendants' asserted facts in the face of this dispute, the Magistrate 

did not exercise the caution that is required in allowing one party to establish a fact without 

proof when that fact will determine the outcome of litigation.  Under Fed. R. Evid. 201, 

“Every reasonable doubt upon the subject should be resolved promptly in the negative.” 

Brown v. Piper, 91 U.S. 37, 43 (1875), as quoted by Int'l Star Class, Yacht Racing Ass’n 

supra, 146 F.3d at 70.  The significant Indian population and ownership pattern in the Town 

of Fort Covington, which is much larger than has been presented in any other land claim, 

justify rejection of the request for judicial notice and denial of the motion to dismiss.  

 The Mohawks should be permitted to engage in further factual development to further 

establish the character of the area and to allow the Court to ascertain societal expectations 

held by those living in and around the Fort Covington.  See Rep. at 45, n.40 (recognizing that 

the plaintiffs should have their “day in court” with regard to the character of the Hogansburg 

Triangle). 

 II. The Magistrate Erred in Holding that the Islands Claim 

  Is Barred by Laches. 

 

 A. The Magistrate Erred in Holding the Federal Power Act Did Not 

  Preclude the Automatic Application of the Sherrill Equitable Defense. 

 

 The Mohawks argued before the Magistrate that the claim for the Islands is not 

inherently disruptive because the Federal Power Act (“FPA”) prevents or controls the 

consequences that would flow from an award of “possession” to the Mohawks.  The 

Magistrate disagreed, finding that the Islands claim was subject to the laches defense 

concluding that any claim for possession is, by its nature, disruptive.  Rep. at 25.  The 

Magistrate reasoned that while the FPA might shape the remedy available to the Mohawks if 
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possession were awarded, it did not prevent inherent disruption because the FPA does not 

apply unless possession is awarded.  Rep. at 31.   

 This circular reasoning should not be adopted.  When examining whether a claim for 

possession is disruptive, the Second Circuit in Cayuga and Oneida assumed that an award of 

possession would occur and then forecasted the impacts if such possession were awarded.  

Given the expected outcome of an award of possession or establishment of the right to 

possession (either through ejectment or through the creation of doubtful title) the Court of 

Appeals concluded that disruption was inherent in a claim for possession because it would 

upset settled expectations of ownership. Oneida, 617 F.3d at 126 (citing Sherrill). 

 Disruption is thus defined by the identification of the consequences that flow from 

upsetting settled expectation.  In Sherrill and Cayuga, disruption was illustrated by changes 

in governance. See Cayuga, 413 F.3d at 274 (citing Sherrill).  In Oneida, disruption was 

illustrated by a recognition that settled expectations of ownership had allowed the buying, 

selling and development of land that would be disrupted by an award of possession.  Oneida, 

617 F.3d at 127.  

 The disruption test thus assumes that the status quo ante is land held by numerous 

individual, corporate, and governmental landowners in areas long subject to the overarching 

jurisdiction and regulatory control of state and local governments.  Where the status quo is 

land held by the State in an area already subject to the overarching jurisdiction and regulatory 

control of a Federal agency, however, disruption must be measured differently.  The federal 

statute that has governed the Islands for over sixty years expressly controls the possession of 

land and transfer of title, preempts the jurisdictional authority of the state and local 

governments, and regulates every aspect of the development and use of the land within the 
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license area, as well as the income generated from it.  The FPA and FERC control and define 

the reasonable expectations of all of the parties.  It is illogical and improper to assume 

hypothetical disruption that, under this federal regulatory regime, cannot be allowed to occur. 

Under these circumstances, the Magistrate erred in holding that the Islands claim is 

inherently disruptive and subject to the laches defense. 

 B. Under the FPA, FERC Exercises Ultimate Control and Authority over the  

  Islands, not NYPA or the State.                                                                     

   

 The islands claimed by the Mohawks--Barnhart, Croil and Long Sault--are all within 

the project boundary of the license to operate the Robert Moses dam and hydroelectric 

facility held by NYPA.  See SRMT/MNCC Exh. 7 (illustrations of project islands) (Dkt. 474-

38) (filed July 13, 2007).  Because these islands fall under an FPA-issued license, NYPA 

cannot have any expectation that it has full governance over the islands or uninhibited 

possession or control of them.   

  1.  Jurisdiction. 

 The Magistrate concluded that if possession were awarded to the Mohawks, NYPA 

“would … lose significant control over lands vital to the operation of the power plant.”  Rep. 

at 31, n.24.  However, neither NYPA nor the State has had independent authority or control 

over the land since a federal license for the islands was issued in 1953.  The FPA controls the 

governance of the land, and specifically preempts state and local jurisdiction.  If the 

Mohawks were awarded “possession,”
9
 that fact would not change.  There would be no 

disruption in governance or in land use or control.  Under the FPA, as landowners within the 

project area, the Mohawks would be treated under the same regulatory regime that NYPA 

                                                 
9
 We put this word in quotation marks because the Mohawks would not be awarded 

possession in the sense of ejectment.  The possession would be a change in title only.   
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and the State are now, under the ultimate governance of FERC, the FPA, and the applicable 

project license.   

The FPA created the Federal Power Commission and vested that body (and later, the 

FERC)
 10

 with “sweeping authority and a specific planning responsibility” over the licensing 

and regulation of hydroelectric power development on the navigable waters of the United 

States.  Scenic Hudson Pres. Conference v. Fed. Power Comm'n, 453 F.2d 463, 467 (2d Cir. 

1971); 16 U.S.C. § 797.  In doing so, Congress “establishe[d] a broad and paramount federal 

regulatory role” preempting state law.  California v. F.E.R.C., 495 U.S. 490, 499, 110 S. Ct. 

2024, 2030 (1990); see also First Iowa Hydro-Elec. Co-op. v. Fed. Power Comm’n, 328 U.S. 

152, 181, 66 S. Ct. 906, 920 (1946) (“The detailed provisions of the Act providing for the 

federal plan of regulation leave no room or need for conflicting state controls.”); Sayles 

Hydro Assoc. v. Maughan, 985 F.2d 451, 455-56 (9th Cir. 1993) (citing the Supreme Court’s 

‘“occupy the field’ characterization” of preemption under the Federal Power Act in 

California v. F.E.R.C. and finding: “it is clear that the federal laws have occupied the field, 

preventing state regulation.”).  

This exclusive authority of the federal government extends not only to the licensing, 

operation, and construction of a hydroelectric facility, but to all regulatory authority over the 

land comprising the project area unless such authority is specifically reserved to the states.  

The Federal Power Act defines “project,” over which federal authority is extended, broadly 

to include “all water-rights, rights-of-way, ditches, dams, reservoirs, lands, or interest in 

lands the use and occupancy of which are necessary or appropriate in the maintenance and 

operation” of the unit of development.  16 U.S.C. § 796.  See also Town of Springfield, Vt. v. 

                                                 
10

 The licensing powers of the Federal Power Commission are now vested in the Federal 

Energy Regulatory Commission. See 16 U.S.C. § 792 note (transfer of functions). 
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State of Vt. Envtl. Bd., 521 F. Supp. 243, 249-50 (D. Vt. 1981) (“[Section 796 and other] 

passages reflect a clear Congressional intent to bring all aspects of the hydroelectric project 

within the purview of the federal regulatory scheme. … The [State's] attempt to carve out 

from the federal project a sphere for the exercise of its state land use authority is quite simply 

unwarranted.”); Coal. For Fair & Equitable Regulation of Docks on Lake of the Ozarks v. 

F.E.R.C., 297 F.3d 771, 778 (8th Cir. 2002) (rejecting petitioner's argument that the federal 

regulatory authority over project lands under the Federal Power Act was limited to the 

project licensee and finding that “Congress gave [the Federal Energy Regulatory 

Commission] the means to accomplish its tasks through statutory provisions vesting FERC 

with power and discretion.”).   

Section 27 of the Federal Power Act, 16 U.S.C. § 821,
 11

 does reserve certain state 

laws from preemption, but its scope is "limited to laws as to the control, appropriation, use or 

distribution of water in irrigation or for municipal or other uses of the same nature.  It 

therefore has primary, if not exclusive reference to such proprietary rights.”  First Iowa, 328 

U.S. at 175-76, 66 S. Ct. at 917.  Section 27 actually underscores the overall preemptive 

effect of the Federal Power Act, showing that Congress recognized in Section 27 “the need 

for an express ‘saving’ clause in the Federal Power Act if the usual rules of supersedure are 

to be overcome.”  328 U.S. at 175, 66 S. Ct. at 917.  The Supreme Court explicitly affirmed 

its “limited reading of § 27” and holding in First Iowa that Congress intended preemption “in 

those fields where rights are not thus ‘saved’ to the States” forty-four years later in 

California v. F.E.R.C., 495 U.S. at 498-99, 110 S. Ct. at 2029-30.   Thus, it is clear that “[t]he 

                                                 
11

 Section 27 provides: “Nothing contained in this chapter shall be construed as 

affecting or intending to affect or in any way to interfere with the laws of the respective 

States relating to the control, appropriation, use, or distribution of water used in irrigation or 

for municipal or other uses, or any vested right acquired therein.” 16 U.S.C. § 821. 
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rights reserved to the states in this provision are all the states get.”  Sayles Hydro Assocs., 

985 F.2d at 454.  See also Rivers Elec. Co., Inc. v. 4.6 Acres of Land Located in Town of 

Catskill, County of Greene, 731 F. Supp. 83, 87 (N.D.N.Y. 1990) (“The Act preserves the 

power of states to regulate matters ‘relating to the control, appropriation, use, or distribution 

of water used in irrigation or for municipal or other uses, or any vested right acquired 

therein.’  16 U.S.C. § 821.  However, it is well-settled that the federal scheme supersedes 

state regulation of all other aspects of a federal water power project.”)   

 2.  Possession and Control. 

Land within a project boundary is subject to FERC’s approval in any transfer of title 

or possession, subject to the terms of a project license.
12

  See, e.g., State of N.C. v. City of 

Virginia Beach, 951 F.2d 596, 604 (4th Cir. 1991) (noting agreement by all parties that 

FERC approval was required for licensee to grant easements over project lands); Comm. to 

Save Lake Murray v. Fed. Power Comm’n, 515 F.2d 379 (D.C. Cir. 1975) (upholding Federal 

Power Commission's approval of licensee’s application for permission to grant an easement 

over project lands); Loup River Pub. Power Dist., 55 FERC ¶ 62007 (Apr. 3, 1991) (noting 

that, where size of land parcel exceeded the 5-acre limitation for conveyances provided in 

                                                 
12

 The FERC Standard License Article 5 includes the following condition:  “The 

Licensee or its successors and assigns shall, during the period of the license, retain the 

possession of all project property covered by the license as issued or as later amended, 

including the project area, the project works, and all franchises, easements, water rights, and 

rights or occupancy and use; and none of such properties shall be voluntarily sold, leased, 

transferred, abandoned, or otherwise disposed of without the prior written approval of the 

Commission, except that the Licensee may lease or otherwise dispose of interests in project 

lands or property without specific written approval of the Commission pursuant to the then 

current regulations of the Commission.”  Federal Energy Regulatory Commission, Standard 

Articles Form L-3, Terms and Conditions of License for Constructed Major Project Affecting 

Navigable Waters of the United States, Art. 5, available at 

http://www.ferc.gov/industries/hydropower/gen-info/comp-admin/l-forms.asp.   
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project license, conveyance could not be made without prior FERC approval).  A licensee 

must file an application for amendment for any project modification involving ”a sale of 

project land, or an exchange, transfer, or leasing of project property.”  Federal Energy 

Regulatory Commission, Division of Hydropower Administration and Compliance, 

Compliance Handbook 5.0, 5.1 (2004), available at 

http://www.ferc.gov/industries/hydropower/gen-info/handbooks.asp.  See also, 18 C.F.R. 

§ 4.200. 

In the current license, pursuant to Article 423, the Commission “grants permission” to 

NYPA to convey certain specific interests for use and occupancy (but not to transfer title) 

without Commission approval so long as specific parameters are met and so long as NYPA 

reports and the Director of the Office of Energy Projects does not find the conveyance 

requires prior approval.  Order Approving Settlement Agreements, Dismissing Complaints, 

and Issuing New License, Art. 423, NYPA Exh. 8, (Dkt. No. 449-12) (filed Nov. 6, 2006) 

(also found at 2003 WL 22422346) (“FERC Order” hereinafter).  All other uses must be 

approved by the Commission.  For example, NYPA had to request permission to grant 

specific easements and rights of way within this project.  SRMT/MNCC Obj. Exh. 2A and 2 

B.
13

  These documents also indicate NYPA had to request permission to remove excess land 

from project boundaries. 

Under the terms of its license and federal law, NYPA cannot develop, manage, or 

transfer the land without FERC approval, which will be granted if FERC finds that any such 

action will not impact the project.  For example, NYPA operates under numerous conditions 

                                                 
13

 The court may take judicial notice of this request as a public filing with a regulatory 

agency.  See Kavowras v. New York Times Co., 328 F.3d 50, 57 (2d Cir. 2003) (affirming 

district court's judicial notice of charge filed with the NLRB, noting that judicial notice may 

be taken of public filings); Kramer v. Time Warner Inc., 937 F.2d 767, 774 (2d Cir. 1991).   
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imposed under its license through this statutory authority.  In NYPA’s current license, the 

FERC imposes conditions on NYPA including items such as carrying out a shoreline 

stabilization (FERC Order at Art. 401), construction of fish passages (Id. at Art. 404-406), 

development of land use and recreation plans which involve the state and local communities, 

that have to be approved by the Commission (Id. at Art. 413, 415), the creation of a habitat 

protection plan (Id. at Art. 409) subject to FERC approval, and an allocation of power (Id. at 

Art. 419).  

 The Magistrate took judicial notice of the fact that “except for FERC’s regulatory 

power with regard to the power plant, the Islands have been under the governmental 

regulation and control of the State of New York since 1823.”  Rep. at 33 (emphasis added).  

While literally true, this conclusion ignores that fact that the exception—FERC’s regulatory 

power—swallows the rule.  For nearly 60 years, neither the islands nor any lands within the 

project boundaries have been within the exclusive or even the primary control of the State of 

New York, NYPA, or any local government.  All activity on the Islands is under strict federal 

approval and control.  Any settled ownership expectations related to title or possession must 

be measured in this context. 

 C. Awarding Possession to the Mohawks Would Not Be Disruptive 

  Simply Because the Project Would be Subject to New Conditions.  

 

 In finding disruption, the Magistrate concluded that the application of the FPA itself 

was disruptive, pointing to the potential for the FERC to impose license conditions or to 

assess an annual payment.  Specifically, the Magistrate asserted that awarding possession to 

the Mohawks will result in the applicability of Section 4(e) and 10(e) of the FPA.  See Rep. 

at 31.  But this conclusion is misleading because the FPA already applies to all of these 

lands.  Under the FPA, the FERC already has authority to impose any conditions for the 

Case 5:82-cv-00783-LEK-TWD   Document 594   Filed 11/16/12   Page 28 of 51



22 

 

license area it sees fit.  It can do so to protect the interests of the federal government, the state 

government, and local communities.  For example, Section 4(e) states: 

In deciding whether to issue any license under this subchapter for any 

project, the Commission, in addition to the power and development 

purposes for which licenses are issued, shall give equal consideration to 

the purposes of energy conservation, the protection, mitigation of damage 

to, and enhancement of, fish and wildlife (including related spawning 

grounds and habitat), the protection of recreational opportunities, and the 

preservation of other aspects of environmental quality. 

 

16 U.S.C. § 797(e).  The conditions already placed on NYPA through the license are outlined 

in the FERC Order.   

 Mohawk “possession” simply means the Mohawks and Department of the Interior 

have a potential to request additional conditions in the license.  Notably, Article 418 confirms 

that NYPA will not be removed from the land.
14

  NYPA’s license has been renewed and the 

license stands with the prospect of annual payments, a condition that is based on an 

assumption that the project will continue to operate.  Potential conditions would address 

                                                 
14

 When FERC granted the new license, it specifically reserved its authority to establish 

reasonable annual charges for the use of subject lands should they be determined to be 

reservation lands during the term of the new license.  Article 418 of the NYPA license 

provides: 

 

 "Authority is reserved to the Commission to require the Licensee to 

implement such conditions for the protection and utilization of the St. Regis 

Mohawk Tribe Reservation as may be provided by the Secretary of the Interior 

pursuant to Section 4(e) of the Federal Power Act.  Authority is also reserved to 

establish a reasonable charge for the use of federal reservation lands pursuant to 

Section 10(e) of the Federal Power Act.  Exercise of these authorities is 

contingent on resolution of the Mohawk land claim litigation pending the issuance 

date of this license in the United States District Court for the Northern District of 

New York, Civil Action Nos. 82-cv-829, 82-cv-1114, 89-cv-783, in such manner 

sufficient as to cause the land and waters subject to the referenced land claims to 

become Federal Reservations for the purposes of the Federal Power Act." 

 

FERC Order at Art. 418 (Dkt. No. 449-12).  NYPA did not appeal this condition and it is 

final.   
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items like access and environmental concerns, all topics briefed before FERC by the 

Mohawks and the U.S. prior to the issuance of the license.
 
 

 Imposition of conditions does not justify a finding of undue disruption to settled 

expectations, because the FPA has fully developed law on whether and when these potential 

conditions may be imposed and NYPA must expect, as a licensee, that it can be subject to 

monetary and other additional conditions during the life of the project.  Indeed, the current 

license makes NYPA fully aware of the prospect that land claim-related conditions may be 

imposed under Article 418.  FERC imposed this license condition despite NYPA’s efforts to 

keep it out.  NYPA has also been preparing for this prospect and has noted in its annual 

report that it has an accrued liability on its balance sheet.  See SRMT/MNCC Supp. Exh. 7 

(Dkt. No. 556-8) (filed Feb. 7, 2011).   

Mere monetary liability under an unchanged regulatory and jurisdictional framework 

is not the type of disruption adduced in Sherrill, Cayuga or Oneida.  In no instance will any 

license conditions result in the disruption that may come from ejectment or from a claim to 

title or from a claim of sovereignty (as occurred in Sherrill), which could suddenly change 

the parameters of jurisdiction, governance or redress.  Awarding possession will simply make 

the Indian provisions of the FPA applicable, something the license in Article 418 already 

recognizes as a possibility. 

 In sum, the Islands are highly regulated by the federal government and the 

overarching regulatory framework cannot and will not be changed by the Mohawk claims.  

The State and local authorities long since lost any superior sovereignty over the land and 

NYPA and the State can have no other expectation but that their land is subject to the terms 

of the FPA and whatever powers and conditions that FERC chooses to exercise or impose, a 
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prospect that NYPA has long been prepared for.  Therefore, the claim for these Islands 

cannot be found to be inherently disruptive and the Magistrate erred in so finding. 

 D.  The Magistrate Erred in the Application of the Laches Factors 

  to the Islands Claim.                                                                     

 

 Assuming, arguendo, that the claim for the Islands could be deemed inherently 

disruptive, the Magistrate erred in applying the laches factors to recommend dismissal.  In 

applying the laches factors, the Magistrate relied on two main facts to establish the non-

Indian character of the Islands: that the Plaintiffs’ Complaints concede the Mohawks have 

not been in possession of the Islands since 1823, and that the Islands have not been populated 

or developed by Mohawks for nearly 190 years.  Rep. at 32-33.  

 The Magistrate’s conclusions should be rejected for several reasons.  First, the 

Complaint merely states the obvious—that from 1823 on, the State and NYPA claimed 

ownership (i.e., possession) of the islands and felt free to patent them to others.  But this 

pleading does not prove the conclusion that is implicit in the Magistrate’s ruling--that non-

Indians had exclusive or sole possession.  There is no evidence or pleading that can be 

judicially noticed by this Court to support a finding that the Mohawks did not also use or 

possess any part of the Islands, particularly Long Sault and Croil.  To the extent that there is 

evidence, it establishes that the Mohawks have used these islands for hunting and fishing for 

generations.
15

  

                                                 
15

 For example, when the Mohawks leased the island to non-Indians, they always 

retained their right to hunt and fish and they reserved Mill privileges.  See Declaration of 

Peter Whitely at 14 (Dkt. No. 475) (filed July 13, 2007) (“[T]he St. Regis Mohawk chiefs 

entered into a 999-years lease for fourteen islands in the Saint Lawrence River.  The lease 

explicitly reserved fishing rights to the St. Regis Mohawk Indians, notably for a point on 

Long Sault Island, and in all other areas and at all times when the lessees were not present; 

they also reserved mill privileges on Long Sault and Baxter’s [Croil] Islands.”) There is no 
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 Second, the Magistrate concluded that the Islands are non-Indian in character but in 

so doing, failed to take into account the significant change in the status of the Islands when 

they were placed within the power project boundaries in 1953.  If a change in character 

occurred in 1823 when the State illegally took control of the islands, then the Court must also 

recognize that there was a significant change in character in 1953 when the islands fell within 

FPA authority and licensing.  This change rendered the character of the islands neither Indian 

nor non-Indian.   

 For example, there is no population or development from which to judge character.  

The Islands have not been in possession of anyone for 60 years.  For Long Sault and Croil, 

there are no inhabitants and their character has not been changed through development.  In 

fact, these two Islands have returned to their pre-contact state, as uninhabited natural 

preserves.   

 The change in the status of the Islands in 1953 also precludes a conclusion that 

NYPA can have settled expectations of unfettered ownership.  In developing the hydro-

power project on a navigable river under the jurisdiction of the United States, NYPA knew 

the project would be subject to federal jurisdiction and FERC control.  In other words, the 

development was not based on any assumption that its possession would be unrestricted or 

that it would be under the authority of the State.  It is not and could not be as an FPA project.  

Once these islands fell within the project boundary, the “possession” of NYPA or the State 

was severely curtailed.  FERC has the ultimate control and authority over the land.  All uses 

are subject to FERC approval.  NYPA cannot even grant easements without FERC 

permission.   

                                                                                                                                                       

evidence to show that they stopped using the Islands in that way after New York illegally 

patented Islands to private parties.   
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 Finally, the Magistrate also erred in holding that Croil and Long Sault Islands are 

“vital” to the project or part of a dramatic development related to the project.  Rep. at 31, 

n.24.  In 1953, NYPA exercised its power of condemnation and the islands were cleared of 

any remaining owners because they were designated to be part of the hydropower project.  

Long Sault and Croil Islands then returned to their natural state.  While these islands are 

within the project boundaries because they were impacted by the change in water levels and 

topography when the project was first built, they are not now “vital” to the project, and do 

not serve any function in the production of power.  This is established by NYPA’s effort to 

dispose of the Islands.   In 1986, newspapers reported that NYPA wanted to sell the islands 

to a developer.
16

  Later, NYPA actually agreed to transfer the islands to the Mohawks as part 

of the settlement of this case.
17

  Unfortunately, certain Defendants withdrew from the 

settlement following the Cayuga decision and the transfer did not occur.   

 In light of these facts, the Magistrate’s application of the laches factors was erroneous 

and should not be adopted by the Court.   

                                                 
16

 See news article at SRMT/MNCC Obj Exh. 3.  The Court can take judicial notice of 

the fact that in 1986, the press reported that NYPA was considering selling the Long Sault 

and Croil Islands as a way of disposing of excess property within the project. Rivas v. 

Fischer, 687 F.3d 514, 520 (2d Cir. 2012) (“We take judicial notice of the fact that press 

coverage contained certain information, without regard to the truth of [its] contents.”) 

(internal quotations omitted); Staehr v. Hartford Fin. Services Group, Inc., 547 F.3d 406, 425 

(2d Cir. 2008) (courts may take judicial notice of news articles for fact of publication). 

17
 SRMT/MNCC Obj. Exh. 4.  This document, the Settlement Agreement, was actually 

filed with this Court in 2005 on a motion of a third party to intervene.  (Dkt. No. 401-3)(filed 

Apr. 29, 2005).  Therefore, the agreement is part of the record in this case and may be 

noticed by this Court.  See also SRMT/MNCC Supp. Exh. 7 (Dkt. No. 556-8) (filed Feb. 7, 

2011), an excerpt from NYPA's annual Report approving the settlement agreement and 

describing disposal of the Islands.  This Report is also subject to judicial notice.  Kramer v. 

Time Warner Inc., 937 F.2d 767, 774 (2d Cir. 1991); Decker v. Massey-Ferguson, Ltd., 681 

F.2d 111, 113 (2d Cir.1982) (considering the defendant company's Annual Report, which 

was alleged to contain fraudulent misrepresentations); HB v. Monroe Woodbury Cent. Sch. 

Dist., 11-CV-5881 CS, 2012 WL 4477552 (S.D.N.Y. Sept. 27, 2012).   
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 III.  The Magistrate Erred in Dismissing the U.S. Claim to the Islands.   

 A. The Magistrate Erred in Holding that the U.S. Claim to Underlying Title 

  in the Islands is a New Assertion not Apparent from the Complaint.         

 The Magistrate erred in finding that “for the first time in this litigation” the United 

States raised the possibility that it rather than New York held underlying title to the Islands.  

Rep. at 26.  The United States and the Mohawk plaintiffs pled facts concerning the 

controversy as to how the islands came to be within the United States.  Indeed, the historical 

documents are not subject to reasonable dispute and this Court can take judicial notice of the 

fact that the U.S. gained underlying title to the Islands after the formation of the United 

States.  From these facts, there is only one legal conclusion that can be made--the United 

States, and not the State of New York, holds the “right of preemption” or underlying fee title 

to the islands under federal law. 

  1.  The Complaints Present the Relevant Facts.   

The SRMT/MNCC Complaint filed by the Plaintiffs alleges that (1) as a result of the 

1783 Treaty of Paris, the islands were placed in British North America, not in the United 

States; and (2) that the islands were later placed in the United States due to a decision of the 

commissioners appointed by the United States and Great Britain under the Treaty of Ghent, 

following the War of 1812.  (Dkt. No. 447-5 at ¶¶ 36, 37, 39).  Similar allegations were 

included in the complaints of the Canadian St. Regis Band (Dt. No. 447-4 at, ¶¶ 37, 39-42), 

and the United States in intervention.  (Dkt. No. 447-6 at ¶¶ 27-30).  The Magistrate’s Report 

recognized and, in fact, correctly set out these facts.
18

  From these facts, it follows as a matter 

                                                 
18

 The Report states: 

 

In the Treaty of Paris, entered into between the United States and 

Great Britain in 1783, 8 Stat. 80-83 (1783), the northern boundary of the 
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of law that the underlying title to the Islands (or right of preemption) is in the United States, 

subject to the Mohawks’ ownership.  It is simply erroneous to say, as the Magistrate does, 

that the United States’s theory is contrary to its complaint.  Rep. at 28, n. 23.   

 2.  Judicial Notice. 

The facts which establish that the Islands do not belong to New York may also be 

subject to judicial notice.  The award of the Islands to the United States occurred in 1822 in a 

Report issued by the International Boundary Commission pursuant to the 1814 Treaty of 

Ghent.  Even the State has recognized that it did not hold any title to the Islands and could 

not dispose of them until the Commission drew the boundary in 1822.  In St. Regis Mohawk 

Tribe v. State of New York, 5 N.Y. 2d 24 (1958), the Court there noted that Croil (formerly 

known as “Baxter”) and Barnhart Islands were within Canada, but were “ ‘ceded to the 

                                                                                                                                                       

United States was generally established as being along the middle of the St. 

Lawrence River. Barnhart, Croil, and Long Sault Islands were considered to 

be in British North America. (Dkt. Nos. 446-7 at ¶ 24; 447-4 at ¶ 37; 447-5 at 

¶ 36.) Accordingly, they were not deemed to be part of the United States at the 

time title to lands in New York was relinquished by the St. Regis in the Treaty 

of 1796. Id. 

 

Prior to the commencement of the War of 1812, Barnhart, Croil, and 

Long Sault Islands belonged to the Indians of the Village of St. Regis and 

ownership was confirmed and protected by British Royal Proclamation of 

1763. (Dkt. Nos. 446-7 at ¶ 26; 447-4 at ¶ 35; 447-5 at ¶ 38.) In 1814, the 

United States and Great Britain concluded the Treaty of Ghent, 8 Stat. 218, 

ending the War of 1812. (Dkt. Nos. 446-7 at ¶ 25; 447-4 at ¶ 37; 447-5 at ¶ 

37.) Under the terms of the Treaty, the ambiguous boundary between the 

United States and Canada was to be resolved by two commissioners, one 

British and one American. … 

 

 …The commissioners determined that the Barnhart, Croil, and Long 

Sault Islands were within the United States and the State of New York. (Dkt. 

Nos. 446-7 at ¶ 27; 447- 4 at ¶ 42; 447-5 at ¶ 39.) See 8 Stat. 274. 

 

Rep. at 9-10. 
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United States by way of compromise and exchange’” by the treaty commissioners.  Id. at 30 

(quoting an 1850 New York State Assembly report); see also id. (“‘the commissioners 

…exchanged these two islands [Baxter and Barnhart] for others in the St. Lawrence river, 

and they were thereby declared to be within the jurisdiction of the United States.’”) (quoting 

an 1856 New York State Assembly report which found that the islands were not within the 

jurisdiction of the United States before the Treaty of Ghent), id. at 33.   

The treaty, the Commission’s award, the State Legislature’s Report and the Court’s 

ruling are all subject to judicial notice.  In fact, this Court has already recognized the facts in 

it its 2001 ruling on various motions, “On June 18, 1822, the commissioners [under the 

Treaty of Ghent] determined that the subject islands belonged to the United States.”  

Canadian St. Regis Band of Mohawk Indians v. New York, 146 F.Supp.2d 170, 179 

(N.D.N.Y. 2001).   

 3.  The Legal Conclusion Based on These Facts is Settled.  

The Magistrate appears to conclude that even if the facts were pled in its Complaint, 

the U.S. had to affirmatively plead the legal conclusion that the U.S. holds underlying title to 

the Islands.   

First, the question of whether the U.S. holds underlying title was not relevant to this 

action until the courts created and the Defendants asserted the Sherrill/Cayuga laches 

defense—a defense that was not available to them when the United States filed its complaint.  

Now that this defense has been raised, “a claim may be clarified or amplified with additional 

factual allegations in a legal brief or memorandum, assuming that the facts in question are 

consistent with the allegations contained in the pleading.” Xstrata Canada Corp. v. Advanced 

Recycling Tech., Inc., 1:08CV1366LEK/DRH, 2009 WL 2163475 at *3 (N.D.N.Y. July 20, 
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2009) (Kahn, J.);  see also Pegram v. Herdrich, 530 U.S. 211, 230 (2000) (Court “may use 

[plaintiffs’] brief to clarify allegations in [their] complaint whose meaning is unclear.”); 

Hoskins v. Howard Univ., 839 F. Supp. 2d 268, 280 (D.D.C. 2012) (“[T]he Court may look 

to the plaintiff’s brief to clarify allegations in her complaint.”) (citing Pegram, 530 U.S. at 

230).
19

 

 Second, the legal conclusion to be drawn from the complaint—that the United States, 

not New York, had underlying title to the Islands upon transfer from Great Britain—is settled 

as a matter of law.  In Oneida Indian Nation of New York v. County of Oneida, 414 U.S. 661 

(1974), the Supreme Court explained how, under the so-called “doctrine of discovery,” the 

underlying title to Indian lands (or “right of preemption”) is in the discovering European 

nation or its successor: 

It very early became accepted doctrine in this Court that although fee title 

to the lands occupied by Indians when the colonists arrived became vested 

in the sovereign-first the discovering European nation and later the 

original States and the United States-a right of occupancy in the Indian 

tribes was nevertheless recognized. That right, sometimes called Indian 

title and good against all but the sovereign, could be terminated only by 

sovereign act. Once the United States was organized and the Constitution 

adopted, these tribal rights to Indian lands became the exclusive province 

of the federal law. Indian title, recognized to be only a right of occupancy, 

was extinguishable only by the United States.  

*** 

It is true that the United States never held fee title to the Indian lands in 

the original States as it did to almost all the rest of the continental United 

States and that fee title to Indian lands in these States, or the pre-emptive 

right to purchase from the Indians, was in the State. But this reality did not 

alter the doctrine that federal law, treaties, and statutes protected Indian 

                                                 
19

 There is no requirement to plead facts related to a defense, Gomez v. Toledo, 446 U.S. 

635, 640 (1980) (there is "no basis for imposing on the plaintiff an obligation to anticipate" 

an affirmative defense); Spagnola v. Chubb Corp., 574 F.3d 64, 73 (2d Cir. 2009), nor is 

there a requirement to plead the legal conclusion that ensues from facts already pled. Van 

Carpals v. S. S. Am. Harvester, 297 F.2d 9, 12 (2d Cir. 1961) ("[I]n federal pleading there is 

no need to plead legal conclusions; these are for the court to apply.") 
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occupancy and that its termination was exclusively the province of federal 

law. 

 

414 U.S. at 667, 670.
20

  Thus, generally, for Indian lands in New York, the State of New 

York—and not the United States—holds the underlying fee title (or right of preemption), 

whereas with regard to Indian lands that came into the United States following the adoption 

of the Constitution, the United States holds the underlying fee.  See Seneca Nation of Indians 

v. New York, 206 F. Supp. 2d 448, 506 (W.D.N.Y. 2002) (“Upon the Revolution, Britain’s 

fee title or right of preemption passed to the individual states (not the United States). … the 

right of preemption to Indian lands in the western territories passed to the United States.”), 

aff’d, 382 F.3d 245 (2d Cir. 2004).  It follows that because the Islands were awarded to the 

United States and came within the territorial boundaries of the United States following the 

adoption of the Constitution, a fact that may be judicially noticed, the U.S. and not New York 

holds underlying title.  That legal conclusion cannot be debated.  It is settled law.  The 

Magistrate’s conclusion that the U.S. failed to timely plead the claim therefore cannot 

withstand scrutiny. 

 B. The Magistrate Erred in Concluding the United States Did Not File on 

  its Own Behalf as Well as on Behalf of the Mohawks in the Land Claim.   

 

 The Magistrate erred in holding that the United States did not intervene “for the 

purposes of enforcing a public right or protecting a public interest.”  Rep. at 27.   

 First, because the U.S. holds underlying title to the islands, it is protecting a public 

interest—its own property interest underlying Indian lands.  This concept is confirmed in 

early Supreme Court cases.  See United States v. Kagama, 118 U.S 375, 380 (1886); Buttz v. 

                                                 
20

 While the Mohawks do not concede that the “doctrine of discovery” properly 

deprives them of any rights, the legal meaning of the doctrine in this federal common law 

context – that the State of New York holds no underlying rights to the islands – is 

undisputed. 
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Northern Pacific R. Co., 119 U.S. 55, 66 (1886).  See also FPC v. Tuscarora, 362 U.S. 99 

(1960) (Court distinguished between Indian lands where the U.S. holds underlying fee title as 

lands in which it has an ownership interest, and lands for which the State holds underlying 

title and in which the United States has an interest through its more general role as a guardian 

of Indians). 

 In addition, the Supreme Court has held that the United States is serving the public 

interest when it protects the interests of Indians. United States v. Minnesota, 270 U.S. 181, 

196 (1926). In Lipan Apache Tribe v. United States, 180 Ct. Cl. 487, 497-498 (1967), the 

court explained succinctly: “The Constitution has vested in the national government the 

authority to regulate Indian affairs. *** One aspect of this federal authority is clearly the 

power to extinguish Indian title [i.e., the preemption right].”  In United States v. Sioux 

Nation, 448 U.S. 371, 408 (1980), the Supreme Court cited to Lone Wolf v. Hitchcock, 187 

U.S. 553 (1903), for the proposition that “Congress possesses a paramount power over the 

property of the Indians, by reason of its exercise of guardianship over their interests, ….”  

 In its Complaint in Intervention, the United States pleads both the facts supporting its 

underlying title as well as its intention to enforce Section 177.  In the accompanying motion 

to intervene, the U.S. motion describes the Islands’ history.  See SRMT/MNCC Obj. Exh. 5, 

U.S. Mem. in Support at 4 (Dkt. No. 153) (filed Aug. 5, 1998).  The United States asserted 

that it was entitled to intervene as of right because (1) it has a legal interest in enforcing the 

Trade and Intercourse Act’s restrictions on the alienation of Indian lands, and (2) because it 

has a right to sue to enforce its interest in Indians lands, citing to United States v. Candelaria, 

271 U.S. 432, 443-444 (1926).  

 In the U.S. Reply Brief at 5-6, the United States expressly outlined its interests in this 
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litigation—the United States has an obligation to secure adherence to federal statutes and 

treaties and the U.S.  See SRMT/MNCC Obj. Exh. 6 (Dkt. No. 163) (filed October 19, 1998).  

The U.S. also pointed out that it had a significant interest in the litigation since the 

enforcement of the federal statute could result in the distribution of money or property such 

that, at the remedial stage, it had an interest in helping to formulate a remedy as to how land 

might be distributed and whether lands would be the beneficiaries of federal trust protection.  

Id. at 7.
21

  

 The purpose of the Nonintercourse Act supports the United States’ assertions.  The 

NIA was enacted by Congress to assert overriding federal Constitutional authority over 

Indian lands.  The Act made clear that title could not be extinguished without a sovereign act 

                                                 
21

 The United States also made its position on its ownership interest clear during the 

NYPA relicensing proceeding, where it stated: 

   

If the Mohawk land claim is resolved in accordance with the United 

States' position, Barnhart, Croil and Long Sault Islands would likely 

qualify as reservations for purposes of sections 4(e) and 10(e) of the FPA.  

The Supreme Court of the United States has determined that the term 

"reservations," as defined in FPA section 3(2), is restricted to lands 

"'owned by the United States'...or in which it owns a proprietary interest" 

and does not apply to lands owned in fee simple by Indian tribes. Under 

the United States' asserted position in the Mohawk land claim, the 

disputed islands meet the FPA definition of "reservation." As a result of' 

certain boundary determinations in the 1783 Treaty of Paris and the 1812 

Treaty of Ghent, it is the United States' position that title to Barnhart, 

Baxter and Long Sault Islands passed directly from the British Crown to 

the United States in 1822, subject to the use and occupancy of the Indians 

of the Village of St. Regis. Thus, the Mohawk land claim will, among other 

things, determine whether title to these islands is held by the United States 

for the benefit of the Mohawk.   

 

See SRMT/MNCC Obj. Exh. 7, Response of the Department of the Interior to Reply 

Comments of the Power Authority of the State of New York, St. Lawrence-FDR Power 

Project, New York Power Authority FERC Project No. 2000, Filed April 28, 2003 (emphasis 

added).
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and, therefore, any conveyance without the sovereign’s consent was invalid.  County of 

Oneida v. Oneida Indian Nation, 470 U.S. 226, 233-34 (1985).  Congress had two purposes 

in adopting the Nonintercourse Act: “to prevent unfair, improvident or improper disposition 

by Indians of lands owned or possessed by them to other parties,” FPC v. Tuscarora Indian 

Nation, 362 U.S. 99, 119 (1960), and to prevent Indian unrest over white encroachment.   

Golden Hill Paugusset Tribe of Indians v. Weicker, 39 F.3d 51, 56 (2d Cir. 1994), citing 

Mohegan Tribe, 638 F.2d 612, 621-22 (2d Cir. 1980).  

 Because the United States is acting to protecting Indian lands under Section 177, it is 

acting not to assert a private interest, but in the public interest.  In enforcing Section 177, the 

United States acts as a sovereign in the protection not only of tribal rights but also of its own 

sovereign interests in enforcing paramount federal law and protecting land set aside under 

federal law.  

 The Magistrate’s recommendation on this issue should not be adopted.   

 C. Because the United States Holds Underlying Title to the Islands, the  

  Magistrate Erred in Applying Laches and Recommending Dismissal 

  of the United States’ Island Claim.                                                          

 

It is well-settled that laches cannot generally be applied against the United States. 

United States v. Summerlin, 310 U.S. 414 (1940).  Nonetheless, the Oneida and Cayuga 

courts held that the equitable defense articulated there could be applied to dismiss the claims 

asserted by the United States in those cases.  See, e.g., Cayuga at 279; Oneida at 126-129.  In 

so holding, the Cayuga court expressly preserved the Second Circuit rule that “‘laches is not 

available against the federal government when it undertakes to enforce a public right or 

protect the public interest.’” Cayuga at 279 n.8 (quoting United States v. Angell, 292 F.3d 

333, 338 (2d Cir. 2002)).   The Cayuga court distinguished Angell, holding that “this case 
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does not involve the enforcement of a public right or the protection of the public interest.” Id. 

The Oneida court adopted Cayuga’s analysis. Oneida at 129. These holdings turned on the 

courts’ determination that the United States held no independent interest in the claimed land. 

See, e.g., Cayuga at 279 (finding that “the United States intervened… to vindicate the interest 

of the Tribe,” not its own interests); Oneida at 129 n.7. 

With respect to the Mohawk island claims, however, the United States holds 

underlying title to the claimed land.  This independent public interest in the claimed land 

distinguishes the Mohawk Islands claim from those at issue in Oneida and Cayuga and 

precludes application of laches here.  Angell; see also Hernandez, Kroone and Associates, 

Inc. v. United States, 95 Fed.Cl. 395 (Fed.Cl. 2010) (striking defense of laches against the 

United States where the United States sued to protect public interests).  

 IV. The Magistrate Erred in Dismissing the Rights-of-Way Claims 

 

A. The Magistrate Erred in Dismissing the Utility Rights-of-Way 

 Claim on the Grounds that the Claim Was Not Properly Pled.  

 

 The Second Count of the SRMT/MNCC Complaint includes a claim for lands taken 

by Defendants in violation of Mohawk treaty rights other than those taken under illegal state 

treaties (the subject of Count I).  The Complaint reads: 

Defendants and members of the defendant class have encroached upon and are 

now in possession of other lands, including but not limited to the surface and 

right of way of N.Y.S. Route 37, and certain portions of the Town of Bombay, 

which were part of the original reservation, but which were not included in 

any of the purported transactions enumerated in paragraph 21 above. 

 

(Dkt. No. 447-5 at ¶29). As explained in the SRMT/MNCC Opposition brief, this claim 

includes rights-of-way, including the right-of-way granted to Central New York Power 

Corp., a predecessor in interest to defendant Niagara Mohawk Power Co. (“Niagara 
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Mohawk”), in 1949.  See SRMT/MNCC Opp. at 53-54 (Dkt. No. 471) (filed July 13, 2007) 

and Exh. 8 Dkt. 474-38 (filed July 13, 2007). 

In their reply to SRMT/MNCC’s opposition brief, the Defendants did not argue that a 

right-of-way claim had not been properly pled.  (Dkt. No. 498 at 16)(filed Dec. 5, 2007).  In 

fact, the Municipal Defendants, including Niagara Mohawk, acknowledged that “Niagara 

Mohawk power line easements” were at issue in the case.  Defendants argued, rather, that all 

of plaintiffs’ claims—including Count II and the rights-of-way claim—were disruptive 

claims barred by Sherrill and Cayuga.  Nonetheless, Magistrate Dancks did not reach the 

argument that the rights-of-way claim were barred by laches.  Instead, in a decision relegated 

to a footnote, and with little elaboration, she opined that the claim was subject to dismissal 

under Federal Rule of Civil Procedure 12(c) because the complaint failed to state a right-of-

way claim that is plausible on its face.  Rep. at 8, n.9.  Referencing the SRMT/MNCC 

explanation of the claim in its opposition brief, she stated: “A party cannot amend its 

complaint to add new claims by raising them for the first time in its motion papers.”  Id.  

In so ruling, Magistrate Dancks ignored the notice pleading requirements of the Rules 

of Civil Procedure, decisions governing the construction of complaints, and the posture of 

this case.  As noted above, the SRMT/MNCC Complaint did plead a separate count for lands 

encroached upon and possessed by Defendants.  While in general, this allegation met the 

requirements of Rule 8(a)(2) of the Federal Rules of Civil Procedure, which requires a 

complaint to include “a short and plain statement of the claim showing that the pleader is 

entitled to relief.” Fed. R. Civ. P. 8(a)(2). “[A] complaint attacked by a Rule 12(b)(6) motion 

to dismiss does not need detailed factual allegations … .” Bell Atlantic Corp. v. Twombly, 
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550 U.S. 544, 555 (2007).  As this Court has recognized, a plaintiff seeking dismissal of a 

complaint for failure to be adequately pled faces a “heavy burden”: 

Similarly, in as much as Defendant appears to seek dismissal under Rule 

12(b)(6), … its “burden is very substantial, as ‘the issue is not whether a 

plaintiff is likely to prevail ultimately, but whether the claimant is entitled to 

offer evidence to support the claims.’ ”  Log On America, Inc. v. Promethean 

Asset Mgmt. L.L.C., 223 F.Supp.2d 435, 441 (S.D.N.Y.2001) (quoting Gant v. 

Wallingford Bd. Of Educ., 69 F.3d 669, 673 (2d Cir.1995) (internal quotation 

and citations omitted)). Thus, to survive a motion to dismiss, a complaint need 

only “contain sufficient factual matter, accepted as true, to ‘state a claim to 

relief that is plausible on its face.’ “ Ashcroft v. Iqbal, [556 U.S. 662, 678 

(2009)] (quoting Twombly, 550 U.S. at 570). Moreover, while dismissal is 

available where pleadings fail to conform to the demands of Rule 8, such 

action “is usually reserved for those cases in which the complaint is so 

confused, ambiguous, vague, or otherwise unintelligible that its true 

substance, if any, is well disguised.” [quoting Salahuddin v. Cuomo, 861 F.2d 

40, 42 (2d Cir. 1988)] 

  

Dunn v. Albany Med. Coll., 2010 WL 2326127 at *8 (N.D.N.Y. June 7, 2010) (Kahn, J.).  

The “true substance” of Count II of the complaint is clear and not “well disguised.”  It is, 

therefore, not subject to summary dismissal. 

 Even if Count II, standing alone, were vague and possibly subject to dismissal, it 

would be error to dismiss the claim at this stage of the case.  First, the Court “may use 

[plaintiffs’] brief to clarify allegations in [their] complaint whose meaning is unclear.” 

Pegram, 530 U.S. at 230.  See discussion above at 28-29. 

 Second, as Magistrate Dancks recognized, Rep. at 15, in considering a Rule 12(c) 

motion, “the court considers the complaint, the answer, any written documents attached to 

them, and any matter of which the court can take judicial notice for the factual background of 

the case.” L-7 Designs, Inc. v. Old Navy, LLC, 647 F.3d 419, 422 (2d Cir. 2011) (citation and 

internal quotation marks omitted); see also Evans v. Excellus Health Plan, Inc., 6:11-CV-

1248 LEK/DEP, 2012 WL 3229292 at *3 (N.D.N.Y. Aug. 6, 2012) (Kahn, J.) (“The Court 
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may also consider documents that, although not incorporated by reference, are integral to the 

complaint. Therefore, the Court may properly consider public documents as well as 

documents filed with the EEOC, such as Plaintiff’s Intake Questionnaire and the Charge 

Notice.”) (citation and internal quotation omitted).  Thus, the Court should consider the 

power line easement submitted as Exh.ibit 8 by SRMT/MNCC.   

 Third, Magistrate Dancks’ report erroneously ignores the posture of the case.  As the 

Second Circuit has noted: 

[A]lthough the standards for dismissal pursuant to Rule 12(c) are the same as 

for a dismissal pursuant to Rule 12(b)(6), see, e.g., Rivera v. Heyman, 157 

F.3d 101, 103 (2d Cir.1998), and the standard set by Twombly for evaluation 

of the viability of the pleading is the same under each Rule, see, e.g., Hayden 

v. Paterson, 594 F.3d 150, 160–61 (2d Cir.2010), we view the district court’s 

focus solely on the allegations of the Complaint, given the posture of this 

case, as a misapplication of Twombly. 

 

Ideal Steel Supply Corp. v. Anza, 652 F.3d 310, 324-35 (2d Cir. 2011) (emphasis added).  In 

Ideal Steel Supply, the Second Circuit ruled that the district court had erred in dismissing the 

complaint, given that discovery had taken place and that evidence had been produced that 

“would fill the perceived gaps in the complaint.” Id. at 325. 

 The posture of this case warrants the same result.  The relevant facts are: 

 •   At no time since the complaint was filed in June 1989, over twenty three years ago, 

have Defendants moved to dismiss Count II of the complaint for failure to be adequately 

pled. Defendants made no such argument in support of their Rule 12(c) motions, or in 

support of their earlier motions to dismiss under Rule 12(b)(6).  See Canadian St. Regis 

Band of Mohawk Indians, 146 F.Supp. 2d 170 (ruling on 12(b)(6) motions).  

 •   At no time prior to filing amended answers to the complaints in this action on 

October 1, 2004, did Defendants file a motion for a more definite statement under Rule 
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12(e), even though “[g]enerally, the ‘remedy for an allegation lacking sufficient 

specificity to provide adequate notice is, of course, a Rule 12(e) motion for a more 

definite statement.’” Dunn, 2010 WL 2326127 at *5 (quoting Twombly, 550 U.S. at 590 

n. 9). Accord, Pelman ex rel. Pelman v. McDonald’s Corp., 396 F.3d 508, 512 n. 5 (2d 

Cir. 2005) (“Although the district court also dismissed the …claims on the ground that 

plaintiffs’ allegations …were vague and conclusory, … the cure for such deficiencies, 

…is a motion for a more definite statement under Rule 12(e), Fed.R.Civ.P., rather than 

dismissal”). 

 •   Defendants understood that plaintiffs brought right-of-way claims, as illustrated by 

the Settlement Agreement in this case, which settled such claims.
22

  

 •   Further evidence that Defendants understood rights-of-way to be at issue can be 

found in Municipal Defendants’ initial disclosures under Rule 26(a)(1), in which they assert 

that they have in their control documents relating to rights-of-way and easements claimed by 

SRMT and the Canadian Band.  See SRMT/MNCC Obj. Exh. 8.  See Ideal Steel Supply, 652 

F.3d at 325 (discovery “would fill the perceived gaps in the complaint.”). 

                                                 
22

 Paragraph 10 of the Settlement Agreement states: 

 

10. The State agrees, within 60 days of the effective date of this settlement 

agreement to use its best efforts to provide the Akwesasne Mohawks with an 

inventory listing of utility and highway easements and rights of way on the 

conveyed lands. The Parties agree that all valid utility, railroad and highway 

easements and rights of way shall continue to be valid and of full force and 

effect, provided that any rights to future payments or benefits to which the 

original grantor of the easement(s) or right(s) of way would otherwise be 

entitled to inures to the Akwesasne Mohawks, as successors to such grantors. 

 

SRMT/MNCC Obj. Exh. 4. 
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Finally, Magistrate Dancks’s ruling ignores that Rule 15(a) declares that leave to 

amend “shall be freely given when justice so requires.” See Foman v. Davis, 371 U.S. 178, 

182 (1962) (“In the absence of any apparent or declared reason-such as undue delay, bad 

faith or dilatory motive on the part of the movant, repeated failure to cure deficiencies by 

amendments previously allowed, undue prejudice to the opposing party by virtue of 

allowance of the amendment, futility of amendment, etc.-the leave sought should, as the rules 

require, be “’freely given.’”); accord, Hayden v. Paterson, 594 F.3d 150, 169 (2d Cir. 2010). 

Given the facts discussed above, assuming arguendo that the SRMT/MNCC rights-of-way 

claim was technically insufficient, then the Court should grant SRMT/MNCC leave to amend 

that claim. 

B.  The Magistrate Erred in Recommending Dismissal of the 

     Route 37 Encroachment on Laches Grounds.                      

 

The Magistrate dismissed in a footnote the Plaintiffs’ claims for encroachment by 

New York State Route 37 on laches grounds. Rep. at 40-41, n. 32.  This is an erroneous 

conclusion that should not be adopted.  The right-of-way claim is similar to the Islands Claim 

in that federal law governs the Defendants’ use of Route 37, and provides a remedy such that 

judgment for plaintiffs would not result in disruption.  Federal approval of rights-of-way on 

Indian lands is required by 25 U.S.C §§ 323-328.  Federal regulations specifically apply to 

rights-of-way for public highways.  25 C.F.R. § 169.28.  The regulations require that the 

grantee file an application for a right-of-way.  In that application, the applicant must agree, 

among other things, to pay damages related to the maintenance of the right-of-way.  25 

C.F.R. § 169.6 (b) and (c).  The applicant must also agree to pay consideration for the right-

of-way at “not less than but not limited to the fair market value of the rights granted, plus 

severance damages, if any, to the remaining estate.”  25 C.F.R. §169.12.  The Secretary is 
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required to make an appraisal of the right-of-way.  Id.  Rights-of-way may not exceed 50 

years in duration.  25 C.F.R. § 169.18.  In this circumstance, the Sherrill/Cayuga laches 

factors do not apply.   

Moreover, Magistrate Dancks took judicial notice of supposed facts that are not 

subject to judicial notice because Defendants have not shown and cannot show that they are 

“not subject to reasonable dispute.” Fed. R. Evid. 201(b).  She erroneously concluded, 

without citation to any supporting evidence, that “The Court may …take judicial notice that 

Route 37 has been under the regulatory control of the State since it was first assigned as a 

highway.” Rep. at 41, n.32.  In fact, Route 37 crosses through not just the land claim area, 

but “the current Mohawk reservation as well,” id., and it cannot be assumed without evidence 

that the Tribe exercises no regulatory control over the highway.  In fact, the Tribe does police 

the reservation, including state roads and in the land claim areas. SRMT/MNCC Exh. 4, 

Declaration of James Ransom at ¶2.d (Dkt. No. 474-22); N.Y. Indian Law § 114(1) 

(authorizing tribal police forces to act as state officers on the reservation and to pursue off of 

the reservation).  

In sum, this claim is not for possession but for the State to comply with the federal 

rights-of-way laws.  The analysis is analogous to that applicable to the Islands Claim:  

Congress has set up a remedial scheme to compensate Indian tribes and nations – but not to 

provide for ejectment -- when their lands are reasonably used by non-Indians.  For these 

reasons, the Magistrate erred in applying the laches defense to recommend dismissal of the 

claim and that recommendation should be rejected 

CONCLUSION 

 For the foregoing reasons, this Court should REJECT the Magistrate's Report as to 
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the Fort Covington claim, the Islands claim, and the rights-of-way claims, and should DENY 

the Defendants' motions for judgment on the pleadings as to those claims.   

REQUEST FOR ORAL ARGUMENT 

 The Mohawk Plaintiffs hereby request oral argument for these objections.  See Local 

Rule 72.1 (b)(2), which allows for oral argument if the Court so directs.    

 

Date: November 16, 2012   Respectfully submitted 

 

/s/Marsha K. Schmidt     

Marsha K. Schmidt (NDNY Bar No. 512364) 

(mailto:mschmidt@hobbsstraus.com) 

HOBBS, STRAUS, DEAN & WALKER, LLP 

2120 L Street, N.W., Suite 700 

Washington, D.C.  20037 

(202) 822-8282 

Counsel for the St. Regis Mohawk Tribe 

 

/s/Michael L. Roy     

Michael L. Roy (NDNY Bar No. 512365) 

(mroy@hsdwdc.com) 

HOBBS, STRAUS, DEAN & WALKER, LLP 

2120 L Street, N.W., Suite 700 

Washington, D.C.  20037 

(202) 822-8282 

Counsel for the St. Regis Mohawk Tribe 

 

/s/Curtis Berkey     

Curtis Berkey (NDNY Bar No. 101147) 

ALEXANDER, BERKEY, WILLIAMS & 

WEATHERS LLP 

2030 Addison Street, Suite 410 

Berkeley, CA  94704 

(510) 548-7070 

(cberkey@abwwlaw.com) 

Counsel for the Mohawk Nation Council of 

Chiefs 

 

/s/Alexandra C. Page     
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Alexandra C. Page (NDNY Bar No. 512731) 

Indian Law Resource Center 

601 E. Street, S.E. 

Washington, D.C. 20003 

(202) 547-2800 

(apage@indianlaw.org) 
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