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QUESTION PRESENTED FOR REVIEW

I. Whether the statutory bar restricting removal
jurisdiction is a separate and distinct removal
jurisdiction, and a waivable procedural defect, by
the failure to file a motion to remand with the 30
day statutory time limitation provided in 28 U.S.C.
§ 1447(c)?
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PARTIES TO THE PROCEEDINGS
IN THE COURT BELOW AND

CORPORATE DISCLOSURE STATEMENT

Petitioner

Petitioner is Jonathan K. Smith, an on-reserva-
tion member of the Shinnecock Indian Nation, who
operates an on-reservation oyster farm. Smith is a
state Defendant in the Bronx County Criminal
Court in New York State, was the Defendant in the
United States District Court for the Eastern Dis-
trict of New York, and was the Appellant in the
United States Court of Appeals for the Second Cir-
cuit. Petitioner is not a publicly owned corporation
or subsidiary or affiliate of a publicly owned corpo-
ration.

Respondent

Respondent is the State of New York. Respondent
is Plaintiff in the Bronx County Criminal Court, was
the Plaintiff in the United States District Court,
and was the Appellee in the United States Court of
Appeals. Respondent is not a publicly owned corpo-
ration or subsidiary or affiliate of a publicly owned
corporation.
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PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully petitions this Court for a
Writ of Certiorari to review the judgment in this
case by the United States Court of Appeals for the
Second Circuit.

OPINIONS BELOW

The Second Circuit Court of Appeals Decision
was issued on August 29, 2012. The District
Court’s Remand Order was issued on June 19,
2011.

STATEMENT OF JURISDICTION

The Second Circuit Court of Appeals entered its
judgment on August 29, 2012. Petitioner invokes
this Court’s jurisdiction pursuant to 28 U.S.C.
1254(1).

TREATY, CONSTITUTIONAL AND
STATUTORY PROVISIONS INVOLVED

This case involves the following statutory provi-
sions, which are reproduced in the Appendix at
App. 20a:

A. 28 U.S.C. § 1447(c)

STATEMENT OF THE CASE AND FACTS

This case involves an appeal of an order of the
District Court which remanded the underlying
criminal case, alleging improper shellfish tags in



2

violation of ECL § 13o0319, back to the Bronx
County Criminal Court. Prior to arraignment, Peti-
tioner removed the case from the state court pur-
suant to 28 U.S.C. § 1443(1), alleging violation of
certain civil rights relating to fishing rights as a
member of the Shinnecock Indian Nation. The case
remained inactive on the District Court docket for
over one year after removal. After denying a
motion by Petitioner to dismiss for failure to pros-
ecute, the District Court subsequently granted a
motion by the State to remand back to state court.
Petitioner argued on appeal to the Second Circuit
that the District Court erred in remanding the case
back to state court because the State’s motion was
untimely and so waived any procedural defects, as
the motion was not filed for over one year after
removal, well over the 30 day limit provided by 28
U.S.C. § 1447(c).

Petitioner removed pursuant to 28 U.S.C.
§ 1443(1). This section provides in pertinent part:

Any of the following civil actions or criminal
prosecutions, commenced in a State court
may be removed by the defendant to the dis-
trict court of the United States for the dis-
trict and division embracing the place
wherein it is pending:

(1)Against any person who is denied or
cannot enforce in the courts of such
State a right under any law providing
for the equal civil rights of citizens of
the United States, or of all persons
within the jurisdiction thereof;
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The State brought a motion to remand pursuant
to 28 U.S.C. § 1447(c). This section provides:

(c) A motion to remand the case on the basis
of any defect other than lack of subject mat-
ter jurisdiction must be made within 30 days
after the filing of the notice of removal under
section 1446(a). If at any time before final
judgment it appears that the district court
lacks subject matter jurisdiction, the case
shall be remanded. An order remanding the
case may require payment of just costs and
any actual expenses, including attorney
fees, incurred as a result of the removal. A
certified copy of the order of remand shall
be mailed by the clerk to the clerk of the
State court. The State court may thereupon
proceed with such case. [emphasis added]

The District Court’s order remanding this case is
reviewable on appeal pursuant to section 1447(d),
which provides:

(d) An order remanding a case to the State
court from which it was removed is not
reviewable on appeal or otherwise, except
that an order remanding a case to the State
court from which it was removed pursuant to
section 1443 of this title shall be reviewable
by appeal or otherwise. [emphasis added]

Petitioner is an on-reservation Shinnecock Indi-
an. Two state citations were served on Petitioner at
an off-reservation meeting requested by the New
York Department of Environmental Quality, ("the
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State"). The tickets arose out of Smith’s operation
of an oyster farm on the Shinnecock Indian Reser-
vation.

One citation, a civil infraction ticket alleging
operation of an "unpermitted aquaculture facility,"
was removed from the Southampton Town Court to
the United States District Court for the Eastern
District of New York on February 11, 2009. Subse-
quently that case was dismissed by the Honorable
Leonard D. Wexler on June 15, 2010, for failure of
the State to prosecute, and judgment was entered
in favor of Smith. (Order of Dismissal entered June
15, 2010, People of the State of New York v.
Jonathan Smith, Case No. 09~0571 (E.D.N.Y.)).

The second ticket, a criminal summons alleging
"improper shellfish tags," and the subject of this
case, was removed by Petitioner from the Bronx
Criminal Court on May 27, 2009. Petitioner
removed the state case to federal court pursuant to
28 U.S.C. § 1443(1).

The grounds for removal plead:

¯ . New York State law further purports to
regulate the affairs of the Shinnecock Indi-
an Tribe and its members under Article 9,
and the Defendant... is thus denied and
cannot enforce . . . a right under any law
providing for the equal civil rights of citi-
zens of the United States, or of all persons
within the jurisdiction thereof, as further
described herein.
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The notice of removal further detailed a number
of Indian and civil rights asserted to support this
removal, to Wit: That at all times incident to said
citations, the Petitioner is, and was, a member of
the Shinnecock Indian Nation, resided on the Shin-
necock Indian Reservation, and did legally own, pos-
sess, and operate an oyster farm under protected
Shinnecock rights, including the tagging of Shin-
necock oysters on the Shinnecock Indian Reserva-
tion. Under color of law, said Police Officers, did, by
force or threat of force, willfully interfered with,
and/or attempted to interfere with, the Petitioner,
because he is or has been, or in order to intimidate
the Petitioner, and other members of the Shin-
necock Indian Nation, from participating in and
enjoying a privilege and/or activity provided or
administrated by the United States, a federally
protected activity under 18 U.S.C. § 245(a)(2)(b)(1)(B),
being the Nation’s Sovereign Immunity, The Fort
Albany Treaty, 1664, Wyandanch’s Deed, Contract
Clause, Indian Commerce Clause, Congressional
Indian Policy, Federal Trust Responsibilities, the
United Nations’ International Convention on the
Elimination of All Forms of Racial Discrimination,
(CERD), 660 UNTS 195, and the Declaration on
the Rights of Indigenous Peoples, adopted by the
United Nations General Assembly on the 13th of
September 2007. These allegations raise federal
subject matter jurisdiction.

The case was inactive on the District Court’s
docket until Petitioner filed a letter motion to dis-
miss on September 8, 2010, and a show cause order
was issued on September 10, 2010. After Petition-
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er’s motion was denied, the State then moved to
remand this case to the Bronx Criminal Court, over
one year after removal, contending Petitioner
"failed to establish a basis for removal" under sec-
tion 1443(1). This argument simply goes to removal
jurisdiction, and is waivable, and was waived.

Over Petitioner’s objections that the motion to
remand was untimely and removal was proper, the
District Court granted the motion.

Removal under 28 U.S.C. § 1443(1), provides:

Any of the following civil actions or criminal
prosecutions, commenced in a State court
may be removed by the defendant to the dis-
trict court of the United States for the dis-
trict and division embracing the place
wherein it is pending:

(1) Against any person who is denied or
cannot enforce in the courts of such
State a right under any law providing
for the equal civil rights of citizens of
the United States, or of all persons with-
in the jurisdiction thereof;

18 U.S.C. § 245(b)(1)(B) provides:

(b) Whoever, whether or not acting under
color of law, by force or threat of force
willfully injures, intimidates or inter-
feres with, or attempts to injure, intimi-
date or interfere with--

(1) Any person because he is or has been, or
in order to intimidate such person or
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any other person or any class of persons
from--. .

(t3) Participating in or enjoying any benefit,
service, privilege, program, facility, or
activity provided or administered by the
United States;

Paragraph 2 of the Complaint pleads:

That the laws of the State of New York ille-
gaily purport to fix and regulate the voting
and elections of the Shinnecock Indian
Nation and its members, in, by, and through
the Town of Southampton, under Chapter
26, Article 9, Section 120, of the Indian Law
["Election of trustees"], and New York State
law further purports to otherwise regulate
the affairs of the Shinnecock Indian Tribe
and its members under Article 9, and the
Defendant, Jonathan K. Smith, is thus
denied and cannot enforce in the courts of
New York State, a right under any law pro-
viding for the equal civil rights of citizens of
the United States, or of all persons within
the jurisdiction thereof, as further described
herein.

Paragraph 3 of the Complaint pleads:

That the New York State Department of
Environmental Quality did initiate contact
with the Defendant, Jonathan K. Smith,
and requested an off-reservation "meeting"
at a New York State Department of Envi-
ronmental Quality office located at 205
North Belmead, Setaukat, New York, and at
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said meeting held on the 14th day of Janu-
ary, 2009, a Police Officer, name unknown,
of the New York State Department of Envi-
ronmental Quality, did serve upon the
Defendant, Jonathan K. Smith, two New
York State citations, being Civil Infraction
Ticket No. BA8767264, and Criminal Sum-
mons No. 431162287-9.

Paragraph 7 of the Complaint pleads:

Under color of law, said Police Officers, did,
by force or threat of force, willfully inter-
fered with, and/or attempted to interfere
with, the Defendant, Jonathan K. Smith,
because he is or has been, or in order to
intimidate the Defendant, Jonathan K.
Smith, and other members of the Shin-
necock Indian Nation, from participating in
and enjoying a privilege and/or activity
provided or administered by the United
States, a federal protected activity under
245(a)(2)(b)(1)(B)’, to Wit: . .

Sovereign Immunity

Violation of protected rights under
the sovereign immunity of the Shin-
necock Indian Nation and its mem-
bers.

The Fort Albany Treaty, 1664

Violation of protected rights under
the Free Trade Clause, Appended

1 A typographical error in the Removal Notice, which
should read "245(b)(1)(B)".



Article 3, of the Fort Albany Treaty,
1664, (Documents Relative to the Colo-
nial History of the State of New York,
III, pp. 67-68), (a true and correct
copy is attached hereto as Exhibit D).

Wyandanch’s Deed

Violation of protected rights on ceded
territory under Wyandanch’s Deed to
John Ogden, dated the 12th of May,
1659, which retained hunting, fishing,
and gathering rights on ceded territo-
ry, (Records of the Town of Southamp-
ton, I, p. 162), (a true and correct copy
is attached hereto as Exhibit E).

Contract Clause

Violation of protected rights under
the Contract Clause of the federal
Constitution, U.S. CONST. Art. I, § 10
C1. 1.

Indian Commerce Clause

Violation of protected rights under
the Indian Commerce Clause of the
federal Constitution, U.S. CONST.
Art. I, § 8, C1. 3, and the Congress
cannot validly delegate this exclusive
grant of power to the states.

Congressional Indian Policy

Violation of protected rights under
the policy of the Congress of the Unit-
ed States concerning Indians.
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Federal Trust

Violation of protected rights under
the trustee relationship of the govern-
ment of the United States of America
as trustee and guardian of Indians.

CERD

Violation of protected rights under the
United Nations’ International Con-
vention on the Elimination of All Forms
of Racial Discrimination, (CERD), 660
UNTS 195, entered into force in 1969
and ratified by the United States in
1994, and the Supremacy Clause, U.S.
CONST. art. VI, cl. 2, to Wit:

Violation of the fundamental obli-
gation of the United States under
Article 2(1)(a) of the Convention
to engage in no act or practice of
racial discrimination against per-
sons, groups or persons or institu-
tions and to ensure that all public
authorities and public institu-
tions, national and local, shall act
in conformity with this obligation.

Violation of the fundamental obli-
gation of the United States under
Article 2(1)(b) of the Convention
not to sponsor, defend or support
racial discrimination by any per-
sons or organizations.
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Violation of the fundamental obli-
gation of the United States under
Article 2(1)(c) of the Convention
to amend, rescind or nullify any
laws and regulations which have
the effect of creating or perpetu-
ating racial discrimination wher-
ever it exists.

Violation of the obligation of the
United States under Article 4(c)
of the Convention not to permit
public authorities or public insti-
tutions, national or local, to pro-
mote or incite racial discrimination.

Violation of the obligation of the
United States under Article 5(a)
of the Convention to prohibit and
to eliminate racial discrimination
in all its forms and to guarantee
the right of everyone, without dis-
tinction as to race, color, or
national or ethnic origin, to equal-
ity before the law, notably in the
enjoyment of the right to equal
treatment before the tribunals
and all other organs administer-
ing justice.

United Nations Declaration

Violation of protected rights under
the Declaration on the Rights of
Indigenous Peoples, adopted by the
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United Nations General Assembly on
the 13th of September 2007.

The grounds in the Removal Notice plead a pro-
tected federal right for Smith to exercise Shin-
~ecock fishing rights on the Reservation, which are
fair grounds for litigation to enforce said rights.
Litigation of such rights should be on the merits of
the claims. See e.g., U.S. v. State of Michigan, 471
F.Supp. 192, 280 (D.C. Mich. 1979) ("Regulation of
treaty-right fishing by the plaintiff tribes preempts
any state authority to regulate the fishing activity
of the tribal members. The state lacks authority to
enforce its police power regulations against mem-
bers of the plaintiff tribes."). The intimidating
threat of an imminent arrest under a state law, a
type of force, is inherent in the law enforcement
officer’s conduct in serving a criminal ticket upon
Smith for exercising his federally protected Shin-
necock fishing rights, after Smith was invited for a
meeting off the Shinnecock Indian Reservation.
This ticketing for the exercise of a federally pro-
tected right is akin to ticketing black patrons at a
restaurant for trespassing after refusing to leave.
See, Georgia v. Rachel, 384 U.S. 780,793-794 (1966).
The state charge for exercising this federally pro-
tected right is a sufficient basis for prediction that
Smith would be denied or cannot enforce this fed-
eral civil right in state court. Smith has a right not
even to be brought to trial in state court. Id, at 804.

The Second Circuit Court of Appeals affirmed the
District Court.
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REASONS FOR GRANTING THE WRIT

This case shows a division within the Circuits on
the important question whether the statutory bar
restricting removal jurisdiction is a separate and
distinct removal jurisdiction, and a waivable proce-
dural defect, by the failure to file a motion to
remand within the 30 day statutory time limitation
provided in 28 U.S.C. § 1447(c). The contrary posi-
tion taken by the Second Circuit also runs counter
to this Court’s historical assumption of federal
jurisdiction in removed state criminal cases.

I. The Fifth, Eighth, and Ninth Circuits
say "Yes".

The language "subject matter jurisdiction" with-
in the meaning of section 1447(c) has been estab-
lished to mean constitutional subject matter
jurisdiction such as a lack of diversity or a federal
question. Williams v. AC Spark Plugs Division of
General Motors Corp., 985 F.2d 783, 787 (5th Cir.
1993).

This statutory bar restricting improper removal
has been held to be a separate and distinct removal
jurisdiction, and a procedural defect, which may be
waived. AC Spark Plugs, 985 F.2d, at 787; Bearden
v. PNS Stores, Inc., 894 F.Supp. 1418, 1423 (D.
Nev. 1995) ("We conclude that the statutory
restriction against removal is not a matter of sub-
stantive jurisdiction, but rather a procedural defect
that [plaintiff] waived."); Prescott v. United States,
523 F.Supp. 918, 939 (D. Nev. 1981), aff’d 731 F.2d
1388 (9th Cir. 1984); Baris v. Sulpicio Lines, Inc.,
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932 F.2d 1540, 1543-44 (5th Cir. 1991), cert.
denied, 502 U.S. 963, 112 S.Ct. 430, 116 L.Ed.2d
449 (1991); Hurt v. Dow Chemical Co., 963 F.2d
1142, 1144 (8th Cir. 1992); 14A Wright, Miller &
Cooper, §3721 at 194-95 (removal jurisdiction
varies from original subject matter jurisdiction).

II. The Second Circuit says "No".

The Second Circuit decision below relied on
Orange Cnty. Water Dist. v. Unocal Corp., 584 F.3d
43, 50 (2d Cir. 2009) for the proposition that
"Where a federal court lacks jurisdiction independ-
ent of the removal statute, a substantive defect in
removal is not waiv[able] under § 1447(c) because a
substantive challenge to removal may be an implic-
it challenge to the court’s subject matter jurisdic-
tion." The appellate panel reasoned that it
considered the district court to not have jurisdic-
tion, but for the removal statute, because they
underlying case is a state criminal case.

The State did not challenge constitutional sub-
ject matter jurisdiction. The State only attacked
removal jurisdiction. This reasoning by the Second
Circuit, looking for an "implicit challenge," is not
how the removal statute plainly reads and swal-
lows the difference between statutory removal
jurisdiction and constitutional subject matter juris-
diction.

The 30 day rule is rendered meaningless by this
rationale because any challenge to improper
removal may be read to be an implied challenge to
subject matter jurisdiction, particularly where the
removed civil rights case is a state criminal case.
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The Second Circuit reasoning runs against the
assumption by this Court of federal jurisdiction
over removed state criminal cases in historic civil
rights litigation, where state criminal actions, such
as trespassing charges against Blacks for sitting at
lunch counters after being told to leave, would have
been barred from removal to federal court, since, as
here, the cases were state criminal cases. See,
Rachel. Under the Second Circuit reasoning, state
motions to remand in such cases must be granted
at any time, before or after the 30 day rule expired,
since but for the removal statute, there would be no
federal jurisdiction. Petitioner submits the Second
Circuit reasoning is erroneous.
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CONCLUSION

The statutory bar restricting removal jurisdic-
tion is a separate and distinct removal jurisdiction,
and a waivable procedural defect, by the failure to
file a motion to remand within the 30 day statuto-
ry time limitation provided in 28 U.S.C. § 1447(c).
The Fifth, Eighth, and Ninth Circuits agree with
Petitioner on this point. The Second Circuit dis-
agrees and considers a challenge to proper removal
over 1 year later may be read as an unwaivable
implied constitutional subject matter jurisdiction
challenge, and in the case of a state criminal case,
there is none. This position by the Second Circuit
also runs counter to the assumption of federal
jurisdiction in state criminal civil rights trespass
cases removed to federal court and heard by this
Court.

Dated:New York, New York
November 21, 2012

Respectfully submitted,

/s/
Scott Michael Moore

Counsel of Record
MOORE INTERNATIONAL LAW PLLC
45 Rockefeller Plaza, Suite 2000
New York, New York 10111
212-332-3474


