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1 
 

JURISDICTIONAL STATEMENT 
 

Plaintiff Mashantucket Pequot Tribe (“the Tribe”) and 

Atlantic City Coin & Slot Service Company, Inc. (“AC Coin”), one 

of the Tribe’s non-Indian lessors, brought suit against Town 

Defendants1 in 2006 claiming that because AC Coin leases its 

property to the Tribe the company is immune from property taxes 

all owners of qualifying property are required to pay.  

Plaintiffs alleged that the district court (Eginton, J.) had 

subject matter jurisdiction pursuant to the Indian Commerce 

Clause and 28 U.S.C. §§ 1331 and 1362.  (JA 2, ¶ 7).   

Defendants2 moved to dismiss, arguing inter alia that the 

district court lacked jurisdiction because the Tax Injunction 

Act, 28 U.S.C. § 1341 (“the TIA”), imposes a broad 

jurisdictional barrier that required Plaintiffs to take 

advantage of their adequate opportunities to challenge the state 

tax in state court, instead of seeking relief from the federal 

courts.  (DC ## 17 & 18). 

In response, Plaintiffs admitted that the TIA barred AC 

Coin – the company who actually pays the tax under Connecticut 

law — and AC Coin withdrew as a Plaintiff.  However, the Tribe 

argued that it could still take advantage of the tribal 

                     
1 The Town of Ledyard (“the Town”), Tax Assessor Paul Hopkins and 
Tax Collector Joan Carroll. 
2 The State of Connecticut intervened as a defendant.  (DC # 41).  
This brief refers to Town Defendants and the State collectively 
as “Defendants.” 
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exception to the TIA.  (DC ## 25 & 26).  Defendants renewed 

their arguments that the TIA and the doctrine of comity barred 

the action and that the Tribe lacked standing to challenge the 

tax because the tax was not imposed on the Tribe.  (DC ## 37-2, 

37-3 & 38-2).   

The district court rejected Defendants’ arguments, 

reasoning in part as to the TIA that “regardless of the merits 

of claim [sic], the complaint asserts that the tax causes the 

Tribe economic loss and burdens its ability to self-govern.  

Taking the allegations as true, as this Court must on a motion 

to dismiss, the Tribe advances a claim to enforce its own rights 

and interests.”  (SA 4).   

The Tribe’s Complaint relied on agreements with the Lessors 

“provid[ing] that the Tribe shall pay any and all taxes and 

license fees applicable to the use and operation of the gaming 

equipment.” (JA 26, ¶ 16).  In discovery, Defendants learned 

that when AC Coin and the Tribe brought this suit, the Tribe had 

not paid one cent as a result of the challenged tax and likely 

never would.  Although AC Coin’s leases with its customers, 

including the Tribe, contained provisions putatively requiring 

the customer to pay the challenged tax, when this suit was filed 

AC Coin had never required the Tribe to pay the tax and has 
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never required any of its other customers nation-wide to pay 

similar taxes.3   

Defendants renewed their jurisdictional arguments at 

summary judgment.  The district court again rejected them, 

concluding that the Tribe could establish standing and avoid the 

TIA regardless of any “financial injury” based on its claims 

that the tax “infringes upon [the Tribe’s] sovereignty,” even if 

the tax would never actually have any actual financial impact on 

the Tribe or any of its members.  (SA 15-18).   

The district court entered summary judgment in favor of the 

Tribe on March 29, 2012, disposing of all of Plaintiff’s claims.  

(SA 31).  Defendants filed timely notices of appeal on April 26, 

2012 and this Court consolidated their appeals.  (JA 1963, 

1966).  This Court has appellate jurisdiction pursuant to 28 

U.S.C. § 1291.  These appeals challenge the district court’s 

rejection of Defendants’ jurisdictional arguments, as well as 

the merits of the district court’s Judgment.  The bases for the 

State’s jurisdictional challenges will be discussed in more 

detail below. 

 

                     
3 On June 23, 2008, the Town brought suit against WMS Gaming, 
Inc. (“WMS”), another of the Tribe’s Lessors, for unpaid taxes.  
(JA 1840, ¶ 56).  On September 9, 2008, the Tribe filed a second 
suit in district court challenging the tax as it was imposed on 
WMS.  (JA 46).  The district court consolidated the two cases, 
with the AC Coin case as the lead case.  (DC # 127). 
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STATEMENT OF THE ISSUES 

1. Can the Tribe properly invoke the tribal exception to 

the Tax Injunction Act to challenge a state tax 

imposed on non-Indians that the Tribe has not paid at 

the time of suit and the non-Indians have never 

required any of their other similarly-situated 

customers to pay? 

2. Did the State cease to be entitled to comity simply 

because the Tribe brought suit and must the federal 

courts ignore that the Tribe asked non-Indians to 

enter into contracts that explicitly require the non-

Indians to violate unchallenged state tax laws that 

place no burden on the Tribe? 

3. Do the Indian Trader Statutes and regulations preempt 

this tax even though their only reference to gaming is 

to prohibit it, the Indian Gaming Regulatory Act 

applies to tribal gaming and provides for state 

regulation and the federal government had no 

involvement in the transactions at issue? 

4. Does the Indian Gaming Regulatory Act preempt this tax 

even though the Act speaks to state and local taxation 

and does not prohibit it, this tax is not directed at 

the Tribe, the State – not the federal government – is 

the primary non-tribal regulator of the Tribe’s Class 
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III gaming and the Tribe concedes that the tax does 

not threaten to make the Town the primary beneficiary 

of the activity? 

5. Do the State and the Town’s interests in ensuring that 

the federal courts do not condone deliberate flouting 

of state law requirements critical to the State’s 

property tax system and that all similarly situated 

companies contribute to the Town’s vital services 

outweigh the federal government’s interest in gaming 

that it has only a limited role in and the Tribe’s 

interest in avoiding a tax on someone else that the 

Tribe volunteered to pay?  

STATEMENT OF THE CASE 
 

Under Connecticut law, the Town imposes personal property 

taxes on all owners of qualifying personal property that is 

located within the Town for at least three months of the year.  

The Tribe claims that those generally-applicable personal 

property taxes are preempted by federal law and barred by 

principles of tribal sovereignty when they apply to non-Indians 

who own slot machines and lease those machines to the Tribe.  

(JA 23).  The Tribe seeks declaratory and injunctive relief 

barring the Town from assessing and collecting the challenged 

property tax.  (JA 29). 
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As discussed above, Defendants moved to dismiss on several 

jurisdictional grounds and the district court denied their 

motions.  (SA 1).  The parties subsequently filed cross-motions 

for summary judgment.  The district court denied Defendants’ 

motions, granted the Tribe’s motion and entered judgment in the 

Tribe’s favor.  

In so holding, the district court concluded that: (1) the 

Tribe had standing regardless of whether it suffered “a 

financial injury” because the tax on the non-Indian Lessors 

infringed on the Tribe’s right to govern itself (SA 15-17); (2) 

the Tribe could invoke the tribal exception to the TIA even 

though the tax had no financial impact on the Tribe when the 

Tribe brought suit (SA 17-18); (3) the Indian Trader Statutes, 

25 U.S.C. §§ 261-64, preempt the tax even though the Tribe did 

not reference them in its Complaint, the Lessors are not 

licensed Indian Traders and there was no federal involvement in, 

or oversight of, the transaction at issue (SA 19-20); (4) the 

Indian Gaming Regulatory Act, 25 U.S.C. § 2701, et seq. (“the 

IGRA”), preempts the tax even though the Act speaks to state and 

local taxation and does not prohibit it, the State is 

extensively involved in regulating the Tribe’s gaming and the 

Tribe concedes that the tax does not threaten the IGRA’s purpose 

of ensuring the Tribe is the primary beneficiary of its gaming 

operation (SA 20-23); and (5) on balance, the federal and tribal 

Case: 12-1727     Document: 69     Page: 13      08/09/2012      687463      69



 

7 
 

interests outweigh the state and local interests, even though 

the Tribe demanded that the Lessors enter into agreements to 

explicitly violate Connecticut laws that are not challenged in 

this action and the Town provides services that benefit both the 

Tribe and the Lessors. (SA 24-30).  Defendants timely appealed. 

STATEMENT OF THE FACTS 
 

The Town imposes a personal property tax on all owners of 

qualifying personal property whose property is located within 

the Town for at least three months of the year. Conn. Gen. Stat. 

§§ 12-41 & 12-43 (SA 32); see also (JA 144, ¶¶ 1-3; 1845-46, ¶¶ 

1-3).  The law requires non-resident owners of personal property 

to file an annual declaration with the Town that identifies the 

personal property and declares its value. Conn. Gen. Stat. § 12-

43; see also (JA 145 ¶¶ 4-5; 1846, ¶¶ 4-5).  When a declaration 

is filed, the Town assesses tax by applying a formula to the 

declared value.  (JA 1847, ¶ 6).  Without the required 

declarations, there is no easy or reliable way for the Town to 

identify personal property within the Town or to determine its 

value.  (JA 145, ¶ 7; 1847, ¶ 7). 

AC Coin and WMS Gaming (collectively “the Lessors”) own 

slot machines that they lease to the Tribe’s Gaming Enterprise.  

(JA 146, ¶ 12; 1849, ¶ 12).  In this action, the Tribe 

challenges the property tax the Town has imposed on the Lessors 

as non-resident property owners. 
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A. THE TRIBE’S RELATIONSHIP WITH AC COIN 

AC Coin first leased slot machines to the Gaming Enterprise 

in 1997 or 1998.  (JA 1830, ¶¶ 28-29).  AC Coin’s standard form 

lease agreement provides that “[t]axes and license fees 

applicable to the use and operation of the Game(s) shall be paid 

by the Casino” and contains an indemnification provision.  (JA 

1830, ¶ 27).  Notwithstanding that language, AC Coin has never 

sought or received reimbursement for property taxes it has paid 

on gaming equipment it has leased to any other casino. (JA 1857, 

¶ 34). 

As early as 2001, the Tribe requested to modify its leases 

with AC Coin to provide inter alia that 

Foxwoods represents that it is not subject to any state 
or local taxes for any services and sales or leases 
occurring at Foxwoods’ premises and agrees to provide a 
tax certificate certifying this to AC Coin.  Upon 
reliance on the aforementioned tax certificate, AC Coin 
agrees not to file with the local towns or any other 
applicable jurisdiction, including specifically the Town 
of Ledyard, a list of property or equipment provided 
under the Agreement or to pay such tax with respect to 
such equipment except in the event that AC Coin is 
legally obligated to do so.  In the event AC Coin becomes 
legally obligated to file and/or pay taxes, AC Coin 
agrees to immediately notify Foxwoods of such obligation 
and to reasonably cooperate with Foxwoods in contesting 
such tax filing and/or payment if so requested by 
Foxwoods.  Such notification shall be addressed to the 
Office of Legal Counsel, Foxwoods Resort Casino, Route 2, 
P.O. Box 3777, Mashantucket, Connecticut 06339.  
Notwithstanding the foregoing, Foxwoods agrees to hold 
harmless and/or reimburse AC Coin within thirty (30) days 
for any taxes or any related cost or expense paid in 
accordance with this provision. 
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(JA 1831, ¶¶ 30, 32).  AC Coin had never included similar 

language in any of its leases, (JA 1857, ¶ 33), and was 

concerned that the Tribe’s proposed language “could prompt 

regulatory inquiries which might in turn lead to problems with 

its gaming licenses in other jurisdictions,” but agreed to it.  

(JA 1831, ¶ 31).  All of AC Coin’s subsequent lease agreements 

with the Tribe have contained identical, or substantially 

similar, language. (JA 1832, ¶ 33). 

Although AC Coin’s leases with the Tribe required AC Coin 

“not to file with the local towns or any other applicable 

jurisdiction, including specifically the Town of Ledyard, a list 

of property or equipment provided under the Agreement,” (JA 

1831, ¶ 32 (emphasis added)), AC Coin “mistakenly filed a 

property tax declaration . . . with the Town of Ledyard in 2003 

or 2004” because of “a misunderstanding with AC Coin’s outside 

tax accounting firm.”  (JA 1833, ¶ 35).  “As a result of this 

mistaken filing, the Town of Ledyard assessed personal property 

taxes on the gaming machines leased to the Tribe based on the 

2003 Grand List, and for each year since.”  Id. 

In 2004, AC Coin challenged the tax via a letter to the 

Town.  (JA 1833, ¶ 36).  The Town disagreed.  (JA 1832, ¶ 37).  

Although AC Coin’s leases with the Tribe required AC Coin “not 

to . . . pay [the] tax with respect to . . . equipment [leased 

to the Gaming Enterprise] except in the event that AC Coin is 
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legally obligated to do so,” (JA 1831, ¶ 32 (emphasis added)), 

AC Coin “decided at that time to pay the tax rather than take an 

administrative appeal or commence litigation.”  (JA 1833, ¶ 37). 

In 2006, AC Coin pursued an unsuccessful administrative 

appeal to the Town’s Board of Assessment Appeals but did not 

seek further state court review.  (JA 1834, ¶ 38).  Instead, it 

joined the Tribe as a plaintiff in this action on August 3, 

2006. (JA 1834, ¶ 39). 

AC Coin has paid the tax every year since 2004, for a total 

payment of $69,894.  (JA 1834, ¶ 40).  AC Coin did not request 

reimbursement from the Tribe for any of the taxes AC Coin paid 

until July 2008, nearly two years after AC Coin and the Tribe 

filed this action.  (JA 1855, ¶ 29).  AC Coin has neither sought 

nor received similar reimbursement from any other casino nation-

wide.  (JA 1857, ¶ 34). 

B. THE TRIBE’S RELATIONSHIP WITH WMS GAMING 

Similar to AC Coin’s standard form leases, WMS’ standard 

leases include language making the customer responsible for 

taxes.  (JA 1835, ¶ 43).  As it did with AC Coin, the Tribe 

proposed changes to WMS’ standard lease language to provide that 

WMS would not file property tax declarations with the Town and 

would not pay the tax unless legally obligated to do so.  (JA 

1827-28, ¶¶ 17-19).  That language was “substantially similar” 

Case: 12-1727     Document: 69     Page: 17      08/09/2012      687463      69



 

11 
 

to the language the Tribe proposed to AC Coin and WMS agreed to 

it. (JA 1852, ¶ 20; 1836, ¶ 45). 

After several years, there was “a change in personnel in 

the legal department and WMS had some concern about agreeing to 

the tax language requested by the Tribe.”  (JA 1837, ¶¶ 47-48).  

WMS — like AC Coin — “was concerned that its failure to pay 

taxes could prompt regulatory inquiries which might in turn lead 

to problems with its gaming licenses in a heavily regulated 

industry.”  Id.  WMS required the Tribe to indemnify WMS to 

allay those concerns, and agreed to the Tribe’s proposed 

language.  Id.  Thus, all of WMS’ operative lease agreements 

with the Tribe have contained language “substantially similar” 

to the AC Coin agreement quoted above.  (JA 1836-39, ¶¶ 45-51). 

In 2001 and 2002, although WMS’ leases with the Tribe 

explicitly required WMS “not to file with the local towns or any 

other applicable jurisdiction, including specifically the Town 

of Ledyard, a list of property or equipment provided under the 

Agreement,” and “not to . . . pay [the] tax with respect to . . 

. equipment [leased to the Gaming Enterprise] except in the 

event that WMS is legally obligated to do so,” (JA 1836, ¶ 45 

(emphasis added)), WMS believes it filed property tax 

declarations with the Town and paid the tax.  (JA 1840, ¶ 55). 

In 2004, WMS’ Director of Tax Research and Compliance 

“filed a property tax declaration ‘under protest.’”  (JA 1839, ¶ 
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52).  In 2006, “WMS paid the property tax under protest, and 

informed the Town that it would not pay the tax after that.”   

(JA 1840, ¶ 53).  WMS attributes the “inadvertent filing of 

[the] tax declarations” required under Connecticut law — and 

resulting payment of the tax — to “turnover of personnel in its 

tax department and a misunderstanding by an outside tax 

accountant.”  (JA 1840, ¶ 54). 

WMS’ refusal to pay the tax led the Town to file suit in 

Connecticut Superior Court on June 23, 2008 to collect unpaid 

property taxes. (JA 1840, ¶ 56).  On or about September 9, 2008, 

the Tribe filed a Complaint in district court seeking to declare 

the tax invalid as imposed on WMS and enjoin its enforcement.  

(JA 46).  The district court consolidated the WMS action with 

the pending AC Coin action.  (DC # 127). The Superior Court then 

stayed the state court action, pending resolution of the federal 

action.  The Superior Court action against WMS remains pending. 

WMS has never sought or obtained reimbursement for personal 

property taxes it has paid on machines leased to any of its 

customers, including the Tribe’s Gaming Enterprise.  (JA 1856, ¶ 

31).  Even though WMS believes it paid the tax in 2001 and 2002, 

(JA 1840, ¶ 55), and certainly paid it in 2006, (JA 1840, ¶ 53), 

WMS has not requested reimbursement from the Tribe.  (JA 1856, ¶ 

31).  WMS claims that if it is required to pay the tax it will 

seek reimbursement from the Tribe.  (JA 1840, ¶ 58). 
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C. THE PARTIES’ INTERESTS 

The bulk of the district court’s preemption analysis is 

legal, not fact-dependent, and will be discussed in detail in 

the argument section below.  That said, the district court’s 

interest balancing analysis — though legally unnecessary and 

incorrect for reasons that will be discussed — entailed some 

consideration of facts, which the State will address here.  (SA 

24-30). 

1. THE CLAIMED FEDERAL AND TRIBAL INTERESTS 

The Tribe did not allege that the federal government or any 

federal agency approved the leases at issue or otherwise had  

direct involvement in anything relating to this case.  See, 

e.g., (JA 1860, ¶¶ 41, 44).  Thus, the Tribe’s claimed federal 

interests are purely legal. 

The Tribe claimed that it provides government services 

within the Reservation “to its community, which includes tribal 

members, visitors, employees, and vendors,” (JA 1823, ¶ 3), and 

uses mainly revenues from its gaming enterprise to fund those 

services.  (JA 1824, ¶ 5).  It also claimed to have considered, 

but rejected, the idea of imposing a personal property tax on 

the Reservation.  (JA 1825, ¶ 7).  In addition, the Tribe 

claimed to have reimbursed AC Coin a total of $69,8944 for AC 

                     
4 As noted above, the Tribe’s reimbursement of AC Coin began in 
2008, nearly two years after the Tribe filed this suit. 
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Coin’s tax liability since 2004, (JA 1828, ¶ 20), and that WMS 

threatens to require the Tribe to reimburse WMS for an 

unspecified amount of tax at some point in the future in the 

event WMS is required to pay the tax.  (JA 1840, ¶ 58). 

2. THE STATE AND TOWN INTERESTS 

The State and Town claimed both sovereign and financial 

interests in this case.  Their legal interests will be detailed 

in the argument section below.  As a factual matter, Defendants 

demonstrated that the Tribe infringed on the State’s 

sovereignty.  Specifically, the Tribe proposed changes to its 

agreements with the Lessors that explicitly required the Lessors 

to violate Connecticut’s property tax declaration requirement 

even though neither the Tribe nor the Lessors have challenged 

that requirement.  See, e.g., (JA 1831, ¶¶ 30, 32; 1828, ¶¶ 17-

19).  That had, and if allowed to stand will continue to have, 

substantial negative consequences for the Town — and the State — 

because without those declarations “[t]here is no easy or 

reliable way for Ledyard to identify personal property within 

the jurisdiction or determine its value.”  (JA 1847, ¶ 7).   

The State and the Town also have a concrete financial 

interest.  Property taxes are a critical source of revenue for 

the Town, which the Town uses to provide critical services that 

benefit the Tribe, the Lessors and the people who visit the 

Case: 12-1727     Document: 69     Page: 21      08/09/2012      687463      69



 

15 
 

gaming enterprise.  (SA 22-24); See, e.g., (JA 147-49, ¶¶ 1-15; 

154, ¶ 40; 159-60, ¶¶ 69-78).5 

SUMMARY OF THE ARGUMENT 

Federal cases involving state taxation of non-Indians who 

do business with tribes on reservation require a delicate 

balancing of sovereign interests.  The Tribe’s interests are 

entitled to respect and so are the State’s. 

The Tribe systematically undermined that careful balance.  

It began by pushing the Lessors to enter into contracts that 

explicitly required them not to file the declarations with the 

Town that Connecticut law requires and that are the linchpin of 

Connecticut’s property tax system.  The declaration requirement 

imposed no burden on the Tribe, and the Tribe has never argued 

otherwise.  However, if the Lessors filed declarations, the Town 

would levy the tax and a court might disagree with the Tribe’s 

view that the tax was preempted.  The Tribe preferred the 

property remained hidden, regardless of what Connecticut law 

required the non-Indian Lessors to do. 

The Lessors were concerned with the Tribe’s proposal to 

contract to violate Connecticut law, but eventually agreed to 

it.  Their outside accountants apparently did not get the 

message.  Despite the explicit language of their agreements, 

                     
5 The State and Town interests will be discussed in more detail 
in the argument section of the brief. 
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both Lessors “mistakenly” complied with Connecticut law and – as 

a result – the Town levied the tax. 

AC Coin paid it.  It then joined the Tribe in filing this 

suit asking the district court to enjoin the tax.  Defendants 

promptly raised the TIA and AC Coin withdrew. 

The Tribe should have withdrawn too.  It had not paid the 

tax and – if AC Coin’s history of never making any of its 

customers pay similar taxes was any guide – it probably never 

would.  Instead, the Tribe invoked the tribal exception to the 

TIA even though the Tribe would not actually pay a penny of the 

tax until two years later. 

The Tribe’s disrespect for state law and the limitations on 

federal jurisdiction to interfere with state taxation did not 

trouble the district court.  The district court allowed the 

Tribe to invoke federal jurisdiction and issued an extremely 

broad decision adopting all of the Tribe’s arguments, even the 

ones that contradicted each other.  This Court should reverse 

the district court’s Judgment.  The federal courts should not 

exercise jurisdiction over this case.  If they do, a careful 

examination of the law shows that the Indian Trader Statutes are 

inapplicable, the IGRA supports the tax and the balance of 

interests weighs heavily in favor of the State and the Town. 
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STANDARD OF REVIEW 

This Court reviews “de novo a district court’s ruling on 

cross-motions for summary judgment, in each case construing the 

evidence in the light most favorable to the non-moving party.”  

Novella v. Westchester County, 661 F.3d 128, 139 (2d Cir. 2011) 

(quotation marks omitted).  “Summary judgment is appropriate 

where there exists no genuine issue of material fact and, based 

on the undisputed facts, the moving party is entitled to 

judgment as a matter of law.”  Id. (quotation marks omitted). 

ARGUMENT 

I. THE TAX INJUNCTION ACT BARS THIS ACTION 

“The important threshold question” in this case is “whether 

the District Court was prohibited from entertaining 

jurisdiction” over Plaintiffs’ attempt to interfere with state 

taxation in light of the Tax Injunction Act.  Moe v. 

Confederated Salish and Kootenai Tribes, 425 U.S. 463, 470 

(1976).  The TIA “restricts the power of federal district courts 

to prevent collection or enforcement of state taxes.” Arkansas 

v. Farm Credit Servs., 520 U.S. 821, 823 (1997).  Its “broad 

jurisdictional barrier” is critical to “[t]he federal balance” 

because “[t]he power to tax is basic to the power of the State 

to exist.”  Id. at 825, 826. “The compelling nature of these 

considerations is underscored by the dependency of state budgets 
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on the receipt of local tax revenues.”  Rosewell v. La Salle 

Nat’l Bank, 450 U.S. 503, 528 (1981). 

“[T]he fundamental importance of the restrictions imposed 

by the” TIA and “the systemic importance of the federal balance” 

require that “federal courts must guard against interpretations 

of the Tax Injunction Act which might defeat its purpose and 

text.”  Arkansas, 520 U.S. at 827.  The district court failed in 

that important duty.  The result has been years of unwarranted 

federal court interference in the collection of state taxes, 

precisely what the TIA was intended to avoid.  

The property tax at issue is imposed on the owners of 

qualifying personal property.  Those are the Lessors, not the 

Tribe.  AC Coin unsuccessfully challenged the tax before the 

Town’s Board of Assessment Appeals (“the BAA”).  (JA 1834, ¶ 

38).  It is clear that AC Coin could have sought further review 

of the BAA’s decision in Connecticut Superior Court and that the 

state courts offered a “plain, speedy and efficient remedy” for 

purposes of the TIA.  See, e.g., Finizie v. City of Bridgeport, 

880 F. Supp. 89, 94-95 (D. Conn. 1995). 

Instead of taking advantage of its readily available state 

court remedies, AC Coin — joined by the Tribe — filed this suit 

in district court seeking review of the BAA’s decision.  At the 

time, AC Coin had paid all of the property taxes and had not 

passed them along to the Tribe. (JA 1828, ¶ 20; 1855, ¶ 29).  
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Nor was there any indication that AC Coin would ever require the 

Tribe to pay the taxes; AC Coin had paid the tax on machines 

leased to the Tribe for years without requesting payment, (JA 

1833, ¶ 37),6 and was forced to pay the tax only as a result of a 

declaration it filed in breach of its agreements with the Tribe.  

(JA 1833, ¶ 35).  Moreover, AC Coin had — and has — never 

required any of its other customers nation-wide to pay similar 

taxes.  (JA 1857, ¶ 34).  Thus, as things stood when this suit 

was filed, a ruling declaring the taxes invalid would as a 

practical matter benefit only AC Coin, not the Tribe.7 

The TIA obviously barred AC Coin from invoking federal 

jurisdiction to challenge the tax.  Once Defendants raised the 

TIA, AC Coin immediately recognized that the TIA barred its 

claims and withdrew as a plaintiff.  (DC # 29, p.11 n.7). 

AC Coin’s withdrawal based on the TIA should have 

established that there was no basis for district court 

                     
6 Almost two years after this suit was filed, AC Coin states that 
it requested that the Tribe reimburse the company for taxes.  
(JA 1828, ¶ 20).  That does not change the TIA analysis.  “‘The 
existence of federal jurisdiction ordinarily depends on the 
facts as they exist when the complaint is filed.’”  Lujan v. 
Defenders of Wildlife, 504 U.S. 555, 571 n.4 (1992) (quotation 
marks omitted; emphasis in Lujan); see also S/N1 REO Limited 
Liability Co. v. City of New London, 127 F. Supp. 2d 287, 295-97 
(D. Conn. 2000) (applying principle in TIA context).  To permit 
a party to avoid the TIA by paying a portion of the challenged 
tax after years of litigation would be inconsistent with the 
TIA’s purpose of protecting state tax systems from unwarranted 
federal interference. 
7 That also deprives the Tribe of standing. Town Defendants’ Br. 
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jurisdiction.  At the time the suit was brought, AC Coin was the 

only party that ever had paid, and likely ever would pay, the 

tax.  The district court nonetheless held that the Tribe could 

take advantage of the tribal exception to the TIA to challenge 

the tax on AC Coin. (SA 17-18).  That was incorrect. 

“[T]he plaintiff[] has the burden of proving subject matter 

jurisdiction.”  Durant, Nichols, Houston, Hodgson, & Cortese-

Costa, P.C. v. Dupont, 565 F.3d 56, 64 (2d Cir. 2009).  To 

satisfy that burden, the Tribe had to establish that its claims 

“could have been brought by the United States as trustee” and 

that the Tribe therefore could invoke the tribal exception to 

the TIA.  Moe, 425 U.S. at 472; cf. S/N1 REO, 127 F. Supp. 2d at 

292 (entity claiming TIA exemption bears burden to establish 

it). 

The Tribe did not meet that burden.  Indeed, it did not 

even assert that the United States could have brought this 

action as the Tribe’s trustee.  Instead, the Tribe claimed an 

unconditional and unqualified right to invoke federal 

jurisdiction to challenge state taxes “regardless of whether the 

tax in question is imposed on the tribe, a tribal member, or a 

non-Indian” without having to “make a specialized showing, of 

economic harm or otherwise.”  (DC # 254, pp. 21-22). 

The United States itself does not have such an unqualified 

right.  See, e.g., United States v. County of Nassau, 79 F. 
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Supp. 2d 190, 193 (E.D.N.Y. 2000).  Nor does the Tribe.  The 

tribal exception to the TIA is grounded in the United States’ 

trust relationship with Indian tribes.  Moe, 425 U.S. at 472.  

“The Government assumes Indian trust responsibilities only to 

the extent it expressly accepts those responsibilities by 

statute.”  United States v. Jicarilla Apache Nation, 131 S. Ct. 

2313, 2325 (2011) (quotation marks omitted).  Although there is 

a “general trust relationship between the United States and the 

Indian people,” the contours of that relationship depend on the 

circumstances because “Congress has expressed this policy in a 

series of statutes that have defined and redefined the trust 

relationship between the United States and the Indian tribes.”  

Id.  “In some cases, Congress established only a limited trust 

relationship to serve a narrow purpose.”  Id. 

The IGRA is one of those cases.8  The IGRA “‘does not create 

a fiduciary duty; it is a regulatory scheme that balances the 

competing interests of the states, the federal government and 

Indian tribes.’”  Rancheria v. Salazar, 2012 U.S. Dist. LEXIS 

19781, 44-45 (N.D. Cal. Feb. 16, 2012) (quotation marks 

omitted).  The IGRA gives the Secretary the authority to 

disapprove a tribal/state compact if it violates “the trust 

                     
8 The Tribe also eventually relied on the Indian Trader statutes 
as an additional basis for preemption, but those statutes were 
never cited in any of the Tribe’s Complaints and cannot form a 
basis for concluding that the Tribe met its burden of 
establishing that jurisdiction existed when it brought suit. 
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obligations of the United States to Indians,” 25 U.S.C. § 

2710(d)(8)(B)(iii) (SA 49), and the Chairman of the National 

Indian Gaming Commission (“the NIGC”) may disapprove a 

management contract if “a trustee, exercising the skill and 

diligence that a trustee is commonly held to, would not approve 

the contract.”  25 U.S.C. § 2711(e)(4).  The IGRA also prohibits 

gaming on certain lands the Secretary has acquired in trust 

since 1988.  25 U.S.C. § 2719. 

None of those limited trust responsibilities are implicated 

here.  Outside of those areas, the IGRA does not identify any 

trust responsibility for the United States.  Even if it did, 

this tax would not implicate it.  By its terms, the IGRA is not 

intended to remove all barriers to the Tribe’s maximization of 

its profits; it is intended to balance the interests of 

competing sovereigns and insure that the Tribe is the “primary 

beneficiary of [its] gaming operation.”  25 USCS § 2702 (SA 37).  

The Tribe rightly concedes that this tax does not threaten that 

purpose.  When the Tribe brought this action, the tax had no 

financial impact on the Tribe and likely never would.  The Tribe 

did not — and could not — meet its burden to establish that the 

United States could have brought this action as the Tribe’s 
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trustee and the district court should not have permitted the 

Tribe to invoke an exception to the TIA.9 

The Tribe still would have remained fully able to protect 

its interests.  The Supreme Court has recognized that “[m]ere 

subjection of Indian rights to legal challenge in state court” 

does not imperil them, Colo. River Water Conservation Dist. v. 

United States, 424 U.S. 800, 812 (1976), and this Court has 

recognized that even the federal interest in being free from 

state and local taxes would “be adequately protected if the 

suit, upon dismissal, is prosecuted in state court.”  FDIC v. 

New York, 928 F.2d 56, 60 (2d Cir. 1991).  The TIA embodies a 

respect for the federal balance that precludes federal courts 

from intervening in cases such as this, where the putatively 

exempt entity’s financial interests are “minimal and wholly 

derivative of the” actual tax payer’s and the tax has an “at 

most de minimis10” financial impact on the putatively exempt 

sovereign.  Id.  State courts are fully capable of addressing 

                     
9 Below, the Tribe relied on a number of cases holding that the 
TIA did not bar suits by tribes challenging state taxation.  
See, e.g., Sac & Fox Nation v. Pierce, 213 F.3d 566, 571-73 
(10th Cir. 2000).  Those decisions ignored the limitations on 
the United States’ trust relationship, most recently reiterated 
in Jicarilla Apache Nation, 131 S. Ct. at 2325. 
10 Even if the Tribe’s reimbursement of AC Coin for tax payments 
years after the Tribe filed this suit could be considered in 
determining whether jurisdiction existed (which it cannot), the 
burden of a total of $69,684 over several years, (JA 1834, ¶ 
40), is de minimis in the context of the Tribe’s overall 
revenues and would not permit the Tribe to avoid the TIA.  FDIC, 
928 F.2d at 60. 
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the validity of such taxes and ensuring they do not infringe on 

the sovereignty of either the federal government or the Tribe.  

Id. 

The Supreme Court has held that in applying the TIA courts 

should not “elevate form over substance.”  Franchise Tax Board 

of Cal. v. Alcan Aluminum, 493 U.S. 331, 338-39 (1990).  

Unfortunately, that is precisely what the district court did 

here.  Allowing the Tribe to invoke the tribal exception under 

these circumstances “would result in the erosion of the” TIA.  

FDIC, 928 F.2d at 61. 

II. COMITY BARS THIS ACTION IF THE TIA DOES NOT 

Before the TIA’s enactment, the Supreme Court “recognized 

the important and sensitive nature of state tax systems and the 

need for federal-court restraint when deciding cases that affect 

such systems.”  Fair Assessment in Real Estate Ass’n v. McNary, 

454 U.S. 100, 102 (1981).  Those decisions “reflect the 

fundamental principle of comity between federal courts and state 

governments that is essential to ‘Our Federalism,’ particularly 

in the area of state taxation.”  Id. at 103.  Although the TIA 

embodies those principles, it “may be best understood as but a 

partial codification of the federal reluctance to interfere with 

state taxation.”  Levin v. Commerce Energy, Inc., 130 S. Ct. 

2323, 2332 (2010) (quotation marks omitted).  Thus, comity 

retains its independent viability and federal courts may decline 
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to exercise jurisdiction over cases challenging state and local 

taxation even where they are not technically barred by the TIA.   

McNary, 454 U.S. at 106.   

If there is any question that the TIA bars this Court from 

exercising jurisdiction over this action, comity poses a 

separate bar.  Comity is “a prudential doctrine” that “serves to 

ensure that the National Government, anxious though it may be to 

vindicate and protect federal rights and federal interests, 

always endeavors to do so in ways that will not unduly interfere 

with the legitimate activities of the States.”  Id. at 2336 

(quotation marks omitted).  Whether the comity doctrine controls 

depends on the circumstances the given case presents.  Id. 

The district court concluded that it did not need to grant 

the State comity, reasoning “that prior district courts have 

rejected comity as the basis of dismissal in the context of 

Indian tribes challenging state regulation.” (SA 4).11  That was 

improper.  There is no per se rule requiring that federal courts 

disregard the comity due the states whenever an Indian tribe 

brings suit.  Rather, the federal courts should look to the 

                     
11 This Court reviews the district court’s ruling on comity 
grounds for an abuse of discretion. Joseph v. Hyman, 659 F.3d 
215, 218 (2d Cir. 2011).  The district court’s conclusion that 
the State was due no comity because this suit was brought by an 
Indian tribe was erroneous as a matter of law and “a court by 
definition abuses its discretion when it makes an error of law.”  
Philippines v. Pimentel, 553 U.S. 851, 864 (2008) (quotation 
marks omitted). 
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circumstances a given case presents to determine whether a 

proper respect for state government requires the federal courts 

decline jurisdiction.  Levin, 130 S. Ct. at 2336. 

Comity required dismissal in this case.  As discussed with 

regard to the TIA, the state courts offered adequate remedies — 

AC Coin initiated them and a suit against WMS is pending in 

Superior Court — and the Tribe’s interests were of a character 

that they could be protected sufficiently in state court.  See, 

e.g., id. at 2331.  The Tribe’s core claim was that the IGRA 

preempts the tax.  The “IGRA is an example of ‘cooperative 

federalism’ in that it seeks to balance the competing sovereign 

interests of the federal government, state governments, and 

Indian tribes, by giving each a role in the regulatory scheme.”  

Coyote Valley Band of Pomo Indians v. California, 331 F.3d 1094, 

1096 (9th Cir. 2003) (quotation marks omitted).   

The Tribe deliberately subverted that balance here.  Under 

Connecticut law, the Lessors are required to inform the Town’s 

assessor that their property is located in the Town.  Conn. Gen. 

Stat. § 12-43 (SA 32).  That requirement is critical to the 

functioning of Connecticut’s property tax system, which “is, by 

practical necessity, a self-reporting system” dependent on 

individuals and businesses following the law.  Paul Dinto Elec. 

Contrs., Inc. v. City of Waterbury, 266 Conn. 706, 721 (2003).  
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Neither the Lessors nor the Tribe challenges that reporting 

requirement in this case.   

Even if they had, the challenge would have failed; both the 

United States Supreme Court and this Court have recognized that 

states may impose burdens on entities that do business with 

tribes to assist in the collection of state taxes and have 

upheld far more onerous requirements than the reporting 

requirement at issue in this case.  See, e.g., Oneida Nation of 

N.Y. v. Cuomo, 645 F.3d 154, 169 (2d Cir. 2011). 

Instead of complying with state law, reporting the property 

and letting the courts decide whether the tax was preempted, the 

Tribe pushed its non-Indian Lessors to enter into agreements 

that required them to violate Connecticut law and hide the 

property from the Town.  (JA 1828, ¶¶ 17-19; 1831, ¶ 31; 1837, ¶ 

48).  Specifically, the Tribe’s agreements expressly required 

the Lessors “not to file with the local towns or any other 

applicable jurisdiction, including specifically the Town of 

Ledyard, [the] list of property or equipment provided under the 

Agreement” that Connecticut law requires.  (JA 1831, ¶ 32; 1852, 

¶ 20; 1836, ¶ 45).  As a result, the Tribe and the Lessors were 

able to hide the property from the Town until the Lessors 

“mistaken[ly]” complied with Connecticut law.  (SA 10). 

Under the circumstances, comity required that the district 

court dismiss this action.  Contrary to the district court’s 
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conclusion, states do not cease to be sovereigns entitled to 

respect simply because an Indian tribe brings suit.  Rather, 

principles of comity recognize that states have strong interests 

in their tax systems and that state courts can — and ordinarily 

should — determine whether a challenged state tax is valid.  

That is critical to the overall federal balance reflected in 

both comity jurisprudence and the IGRA, particularly where, as 

here, a tribe contracts with non-Indians to violate an 

unchallenged state law. 

III. THE INDIAN TRADER STATUTES DO NOT APPLY HERE AND HAVE NO 
PREEMPTIVE EFFECT 
 
The Tribe did not reference the Indian Trader Statutes in 

its Complaints.  That was not surprising, since the Indian 

Trader Statutes have no bearing on this case.  This case 

involves a tax imposed on slot machines used in the Tribe’s 

gaming enterprise, which is operated pursuant to the IGRA and 

subject to state oversight under that statute.  The Tribe’s 

Complaints recognize what should already have been clear; its 

claim that the tax is preempted stands or falls based on the 

IGRA. 

The Indian Trader Statutes simply do not apply here.  They 

are successors to early federal statutes that sought to protect 

Indians from unscrupulous traders.  Warren Trading Post v. 

Arizona Tax Comm’n, 380 U.S. 685, 688-89 (1965).  “One of them, 
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passed in 1876 and tracing back to comprehensive enactments of 

1802 and 1834, provides that the Commissioner of Indian Affairs 

shall have ‘the sole power and authority to appoint traders to 

the Indian tribes’ and to specify ‘the kind and quantity of 

goods and the prices at which such goods shall be sold to the 

Indians.’”  Id. (quoting 25 U.S.C. § 261).  Under that statute, 

and others, the Commissioner “promulgated detailed regulations 

prescribing in the most minute fashion who may qualify to be a 

trader and how he shall be licensed; penalties for acting as a 

trader without a license” and a variety of other requirements.  

Id. at 689. 

The Indian Trader Statutes and regulations do not regulate 

gaming.  Indeed, their sole reference to gambling provides that 

“[g]ambling, by dice, cards, or in any way whatever, is strictly 

prohibited in any licensed trader’s store or on the premises.” 

25 C.F.R. § 140.21 (SA 35).  Neither the Tribe nor the district 

court cited any authority applying the Indian Trader Statutes 

and regulations in the gaming context, or finding that they have 

preemptive effect in that area. 

That is because the IGRA — not the Indian Trader Statutes — 

is the federal law providing for supervision of tribal gaming.  

In enacting the IGRA, Congress found that “existing federal law 

does not provide clear standards or regulations for the conduct 

of gaming on Indian lands,” 25 U.S.C. § 2701(3) (SA 36), and 
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“declare[d] that the establishment of independent federal 

regulatory authority for gaming on Indian lands and the 

establishment of Federal standards for gaming on Indian lands” 

were necessary.  25 U.S.C. § 2702(3) (SA 37).  To that end, the 

IGRA created the NIGC and provided that once the NIGC was 

“organized and prescribes regulations,” the Secretary of the 

Interior (“the Secretary”) would no longer “exercise those 

authorities vested in the Secretary on the day before the 

enactment of this Act [enacted Oct. 17, 1988] relating to 

supervision of Indian gaming.”  25 U.S.C. § 2709 (SA 41).  That 

was a clear statement that once the IGRA was enacted and the 

NIGC began its operations, the Secretary would no longer have 

any role in supervising or regulating Indian gaming. 

The Supreme Court has made clear that to the extent the 

Indian Trader Statutes have preemptive effect, its scope is 

limited to conduct governed by “[t]he Indian trader statutes and 

their implementing regulations.”  Central Machinery Co. v. 

Arizona State Tax Comm’n, 448 U.S. 160, 165 (1980).  The IGRA 

divested the Secretary of his authority under existing law — 

including the Indian Trader Statutes12 — as it related to Indian 

                     
12 Although the Indian Trader Statutes give the Commissioner of 
Indian Affairs the power to inter alia appoint traders, 25 
U.S.C. § 261, Congress subsequently “transferred all functions, 
with two exceptions, [not applicable here] of all other officers 
of the Department of the Interior and all functions of all 
agencies and employees of such Department, to the Secretary of 
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gaming and established that the Secretary no longer had 

authority over tribal gaming under the Indian Trader Statutes, 

to the extent he ever did. Cf. United States v. President R.C. 

St. Regis Management Co., 451 F.3d 44, 53 (2d Cir. 2006)(holding 

that “[t]he plain language of the [IGRA] shows a clear 

Congressional intent to transfer all gaming management vested in 

the Secretary under § 81 to the [NIGC] upon implementation of 

the IGRA”).  Therefore, the Indian Trader Statutes are simply 

irrelevant to the preemption inquiry in this case and the 

district court erred in holding otherwise. 

That conclusion is consistent with the Lessors’ business 

practices.  The Lessors are sophisticated entities that do 

business with Indian tribes nation-wide, operate in a highly 

regulated industry and expressed concerns about the impact of 

the Tribe’s unusual requests on their licenses.  (JA 1831, ¶ 31; 

JA 1837, ¶ 48).  Neither is a licensed Indian trader.  If the 

district court and the Tribe are correct, both Lessors have 

admitted to engaging in — and presumably are still engaging in — 

wide-spread criminal activity.  See, e.g., Central Machinery 

Co., 448 U.S. at 165 (characterizing violation of 25 U.S.C. § 

264 as a “criminal offense”).   

                                                                  
the Interior.”  Id., historical note (citing Reorg. Plan No. 3, 
of 1950, §§ 1, 2, which appears as 5 USCS § 903 note); see also 
25 U.S.C. §§ 1 & 1a (providing that the Commissioner of Indian 
Affairs “shall be in the Department of the Interior” and 
providing for the Secretary’s oversight over the Commissioner). 
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That would have devastating consequences.  The Lessors 

could be required to “forfeit all merchandise offered for sale 

to the Indians,” including the Tribe and all other tribes with 

which the Lessors do business, “or found in [the Lessors’] 

possession, and shall moreover be liable to a penalty of $500.”  

25 U.S.C. § 264 (SA 34).  Their state licenses to do business, 

in Connecticut and elsewhere, may be endangered.13  Their leases 

with the Tribe (and all other tribes they do business with) 

would also be unenforceable, including the putative tax 

indemnification requirement on which the Tribe’s claim in this 

case relies.  Gould v. Kendall, 19 N.W. 483, 485 (Neb. 1884). 

In light of those severe consequences, the Lessors were 

“necessary parties under Rule 19(a)” and should have been joined 

“as parties in the district court (at least for purposes of 

adjudicating the question of the traders statutes’ 

applicability).”  Sac and Fox Nation v. Pierce, 213 F.3d 566, 

581 n.11 (10th Cir. 2000); see also Fed. R. Civ. P. 19 (SA 51); 

(DC # 253, p. 5 n.3).  It is not clear whether the Lessors, who 

were not parties to the case when the Tribe first briefed its 

Indian Trader argument (which was not in any of the Tribe’s 

                     
13 For example, the Gaming Procedures provide that the State 
gaming agency may deny registration to an entity “whose prior 
activities, criminal record, if any, or reputation, habits and 
associations pose a threat to the effective regulation of 
gaming” and may also suspend or revoke existing registrations 
based on those concerns.  (JA 338-40). 
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Complaints), were aware of the argument and its ramifications.  

Before exposing them to criminal liability, the district court 

should have joined them to ensure their interests were 

protected. 

Instead, the district court completely ignored the 

consequences of its holding under the Indian Trader Statutes and 

their impacts on this case.  It recognized that the Lessors were 

engaged in unlicensed Indian trading.  (SA 19).  Inexplicably, 

the district court then relied on the putative tax 

indemnification requirement in the leases to hold that “the 

economic burden of the tax ultimately falls on the Tribe” for 

purposes of the balancing analysis.  (SA 27-28).  The Tribe 

cannot have it both ways.  It defies logic to hold, on the one 

hand, that the leases were the product of criminal activity (and 

therefore unenforceable) while, at the same time, relying on 

provisions in those very leases to hold that the tax imposes a 

“direct burden” on the Tribe.  Id. at 22.   

The Indian Trader Statutes do not apply, and this Court 

should reverse the district court’s decision on that ground.  

Alternatively, the Court should deem the Tribe’s leases 

unenforceable and should not consider the impact of their 

putative indemnification requirements in any other aspect of its 

analysis, including whether the Tribe can invoke federal 

jurisdiction and whether the taxes are preempted. 
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It is important to emphasize that the tax is not preempted, 

even if the Indian Trader statutes apply.  Neither the district 

court nor the Tribe cited any authority holding that the Indian 

Trader Statutes have preemptive effect in the gaming context.  

The district court held that under “Central Machinery, the 

Indian Trader Statutes preempt where the contract execution, 

delivery and payment are effected on the reservation.” (SA 20).  

Central Machinery is not nearly that broad.  Both Central 

Machinery and Warren Trading Post — its predecessor — dealt with 

situations where the federal government exercised extensive 

oversight over the taxed activity and the state had absolutely 

no involvement.  See Central Machinery Co., 448 U.S. at 161, 

164, 165 n.4 (noting that “the Bureau of Indian Affairs had 

approved both the contract of sale for the tractors in question 

and the tribal budget, which allocated money for the purchase of 

the machinery,” including the tax, and that state had no 

responsibilities regarding the tribe); Warren Trading Post Co., 

380 U.S. at 685-86 (noting that the taxed entity was subject to 

regulation in “the most minute fashion” and that state had “no 

duties or responsibilities” regarding the tribe). 

The precise opposite is true here.  Even if the Indian 

Trader Statutes somehow applied, the federal government had no 

involvement in the leases at issue.  (JA 1860, ¶¶ 41, 44).  

Under the IGRA — enacted after the Indian Trader Statutes — and 
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the resulting Gaming Procedures, the State has “a major 

regulatory role” far more direct and active than the federal 

government’s.  56 FR 15746 (April 17, 1991); see also Gaming 

Procedures (JA 288-375).   

The Indian Trader Statutes do not apply.  Even if they did, 

neither the Supreme Court nor any other court (aside from the 

district court) has ever held that the Indian Trader Statutes 

preempt a state tax under analogous circumstances.  This Court 

should reverse the district court’s decision. 

IV. THE DISTRICT COURT’S PREEMPTION ANALYSIS WAS MISGUIDED AND 
LED IT TO THE INCORRECT RESULT 

 
The Supreme Court’s decisions provide an analytical 

framework the courts must use in determining whether a tax 

imposed on non-Indians doing business with an Indian tribe is 

preempted.  The district court chose not to follow it.  The 

result was a confused analysis that led the court to the wrong 

conclusion. 

The first step in the analysis is to determine whether the 

tax is categorically barred because its legal incidence falls on 

the Tribe.  Wagnon v. Prairie Band Potawatomi Nation, 546 U.S. 

95, 110 (2005).  The Tribe concedes that is not the case here; 

Connecticut law places the legal incidence of the tax on the 

Lessors. 
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The question then becomes whether Congress has prohibited 

the tax.  Cotton Petroleum Corp. v. New Mexico, 490 U.S. 163, 

173 (1989).  Although the Court once held taxes on non-Indians 

doing business with tribes “invalid unless expressly authorized 

by Congress,” that principle was part of the doctrine of 

intergovernmental tax immunity that “has now been ‘thoroughly 

repudiated’ by modern case law.”  Id. at 174 (quoting South 

Carolina v. Baker, 485 U.S. 505, 520 (1988)).  The Court has 

since made clear that “a State can impose a nondiscriminatory 

tax on private parties with whom the United States or an Indian 

tribe does business, even though the financial burden of the tax 

may fall on the United States or tribe.”  Id. at 175.  As a 

result, the tax must be “upheld unless expressly or impliedly 

prohibited by Congress.”  Id. at 173. 

The IGRA does not expressly prohibit the tax.  Therefore, 

the question becomes whether the IGRA preempts the tax “by plain 

implication.”  Id. at 175-76.  Answering that question “is 

primarily an exercise in examining congressional intent,” but 

“the history of tribal sovereignty serves as a necessary 

‘backdrop’ to that process.”  Id. at 176.   

The analysis is not “controlled by ‘mechanical or absolute 

conceptions of state or tribal sovereignty.’”  Id. (quoting 

White Mountain Apache Tribe v. Bracker, 448 U.S. 136, 145 

(1980)).  Rather, courts must “appl[y] a flexible pre-emption 
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analysis sensitive to the particular facts and legislation 

involved” and “[e]ach case ‘requires a particularized 

examination of the relevant state, federal, and tribal 

interests.’”  Id. 

The district court did not set forth and apply this 

overarching analytical framework.  Instead, the district court 

adopted an interpretation of the IGRA that is inconsistent with 

its text and Supreme Court authority, which – among other errors 

– led the district court to improperly weigh the relevant 

interests.  (SA 20-30). 

A. THE IGRA DOES NOT EXPRESSLY PREEMPT THE TAX 
 

Whether a statute expressly preempts a tax is primarily 

determined by examining its language.  Cotton Petroleum Corp., 

490 U.S. at 177.14  The IGRA does not expressly preempt the tax 

at issue.  To the contrary, Congress expressly addressed the 

issue of taxation by state and local governments and left their 

existing authority intact.  Specifically, 25 U.S.C. § 2710(d)(4) 

(SA 47), provides, in pertinent part, that: 

                     
14 The text at issue in Cotton Petroleum Corp. did not speak to 
taxation, so the Court also looked to the statute’s legislative 
history.  Cotton Petroleum Corp., 490 U.S. at 177-78.  Here, the 
IGRA expressly addresses state and local taxation and does not 
prohibit it. 25 U.S.C. § 2710(d)(4).  Therefore, this Court 
should not rely on the IGRA’s legislative history.  See, e.g., 
Daniel v. Am. Bd. of Emergency Med., 428 F.3d 408, 423 (2d Cir. 
2005).  In any event, the IGRA’s legislative history “shed[s] 
little light on congressional intent concerning state taxation,” 
and certainly cannot overcome the IGRA’s text. Cotton Petroleum 
Corp., 490 U.S. at 177. 
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nothing in this section shall be interpreted as 
conferring upon a State or any of its political 
subdivisions authority to impose any tax, fee, charge, 
or other assessment upon an Indian tribe or upon any 
other person or entity authorized by an Indian tribe 
to engage in a class III activity. No State may refuse 
to enter into the negotiations described in paragraph 
(3)(A) based upon the lack of authority in such State, 
or its political subdivisions, to impose such a tax, 
fee, charge, or other assessment. 
 

As a threshold matter, the Lessees are not entities “authorized 

by an Indian tribe to engage in a class III activity” under the 

IGRA.  25 U.S.C. § 2710(d)(4).  That is a term of art in the 

statute, and authorization requires that the “governing body of 

the Indian tribe shall adopt and submit to the [NIGC] Chairman 

an ordinance or resolution that meets the requirements of” 25 

U.S.C. § 2710(b). 25 U.S.C. § 2710(d)(2)(A) (SA 46); see Town 

Defendants’ Br.  There is no evidence that the Tribe sought such 

approval as to the Lessees. 

Moreover, 25 U.S.C. § 2710(d)(4) does not affirmatively 

authorize the State and the Town to impose taxes on the Tribe or 

entities the Tribe authorizes to engage in a class III activity, 

but does not expressly prohibit such taxes.  That is a critical 

distinction.  The Ninth Circuit correctly rejected an argument 

that the IGRA expressly prohibited a state tax, reasoning that 

any such argument is “flawed because it equates the failure to 

confer authority to tax with a prohibition to tax.”  Cabazon 

Band of Mission Indians v. Wilson, 37 F.3d 430, 433 (9th Cir. 
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1994).  Section 2710(d)(4) simply declines to confer additional 

taxation authority on states and localities; it “is not on its 

face a prohibition of state taxation.”  Id. 

 The district court improperly relied on 25 U.S.C. § 

2710(d)(4) to support its conclusion that the IGRA preempted the 

tax.  (SA 21).  The Supreme Court has made clear that a 

conclusion that an Act “does not expressly authorize direct 

taxation of Indian tribes does not entail the further step that 

the Act prohibits taxation of nonmembers doing business on the 

reservation.”  Cotton Petroleum Corp., 490 U.S. at 183 n.14.  

Indeed, the fact that Congress considered the issue of state and 

local taxation and declined to prohibit it strongly supports — 

if not establishes — the conclusion that the IGRA does not 

preempt this tax.  If Congress intended the IGRA to prohibit 

state and local taxation of non-Indians, it would have said so. 

Cf. id. at 176 (“[I]t bears emphasis that . . . congressional 

silence no longer entails a broad-based immunity from taxation 

for private parties doing business with Indian tribes . . .”). 

B. THE IGRA DOES NOT PROHIBIT THE TAX BY PLAIN 
IMPLICATION 

 
Where, as here, the federal statute at issue does not 

expressly grant non-Indians doing business with a tribe immunity 

from taxation, the question becomes whether “Congress has acted 

to grant the Tribe such immunity . . . by plain implication.”  
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Cotton Petroleum Corp., 490 U.S. at 175-76.  Making that 

determination “‘requires [the] particularized examination of the 

relevant state, federal, and tribal interests’” that the 

district court referred to as the Bracker balancing test.  Id. 

at 176 (quoting Ramah Navajo Sch. Bd. v. Bureau of Revenue, 458 

U.S. 832, 838 (1982)); see also (SA 24-30). 

The district court ignored the clear limitations on the 

federal interests and, as a result, grossly overestimated the 

tribal interests.  At the same time, the court gave the state 

and local interests unduly little weight.  Properly viewed, the 

state and local interests outweigh the countervailing federal 

and tribal interests.  This Court should reverse the district 

court’s Judgment. 

C. THERE IS NO FEDERAL INTEREST IN THIS TAX  

The district court held that the federal government’s 

interest was reflected in “two comprehensive regulatory 

schemes”: the Indian Trader Statutes and the IGRA.  (SA 26).  As 

a threshold matter, the Indian Trader Statutes do not apply here 

and the district court erred in relying on them.  See, supra, 

pp. 28-35.15 

                     
15 Even if the Indian Trader Statutes did somehow apply, the 
federal interest in their application to tribal gaming is non-
existent.  The federal government has evidently made no effort 
to apply them in the gaming context, and to the extent the 
statutes and regulations speak to gaming at all they prohibit 
it.  25 C.F.R. § 140.21 (SA 35).  The lack of federal interest 
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The district court also erred by ignoring the clear 

limitations on the federal interests reflected in the IGRA and 

giving the Act a far greater preemptive scope than it actually 

has.  No court other than the district court has held that the 

IGRA preempts all state and local taxes on non-Indians who lease 

Class III gaming equipment to a tribe unless those taxes are 

expressly authorized in a Compact or Gaming Procedures. 

That is because the IGRA says no such thing.  Nor does it 

establish such a limitation “by plain implication.”  Cotton 

Petroleum Corp., 490 U.S. at 176.  The IGRA speaks to the issue 

of state and local taxation.  25 U.S.C. § 2710(d)(4) (SA 47).  

It declines to grant states and localities additional taxation 

authority but did not prohibit existing taxes.  Id.   

Congress’ failure to grant additional authority does not 

support a conclusion that Congress intended to preempt the tax.  

To the contrary, it supports a conclusion that Congress — after 

consideration of the issue — decided to leave existing state and 

local taxation authority in place.  “The Federal Government,” in 

adopting the IGRA, “has acted on the subject of taxing” non-

Indians doing business with tribal gaming operations and has 

chosen not to prohibit it.  Itel Containers Int’l Corp. v. 

                                                                  
is demonstrated by the fact that the Lessors, who do business 
with hundreds of Indian tribes nation-wide and devote 
substantial efforts to compliance, are not licensed Indian 
traders.  The district court’s reliance on Central Machinery 
Co., 448 U.S. at 165-66, is misplaced.  (SA 19-20). 
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Huddleston, 507 U.S. 60, 75 (1993).  “[T]he most rational 

inference to be drawn is that this tax . . . is permitted.”  Id. 

There is no question that when the IGRA was enacted states 

and localities throughout the country were imposing personal 

property taxes.  Indeed, the Supreme Court had expressly upheld 

such taxes on non-Indian parties to tribal leases, reasoning 

that their impact on the federal interest in tribes was “too 

remote and indirect” to support a finding of preemption.  Thomas 

v. Gay, 169 U.S. 264, 275 (1898).  If Congress intended the IGRA 

to strip states and localities of their existing authority to 

impose such taxes, it could — and likely would — have said so. 

Even if the IGRA’s tax provision did not establish that the 

federal government has no implied interest in preempting the 

tax, the tax is outside the IGRA’s preemptive scope.  The 

district court, relying largely on legislative history, 

concluded that the “IGRA intends to ‘expressly preempt the field 

in governance of gaming activities on Indian lands’” and that 

“‘unless a tribe affirmatively elects to have State laws and 

jurisdiction extend to tribal lands, the Congress will not 

unilaterally impose or allow State jurisdiction on Indian lands 

for the regulation of Indian gaming activities.’”  (SA 21) 

(quoting 1988 U.S.C.C.A.N. 3071, 3075-76). 

Notably absent from the district court’s discussion of the 

legislative history was any evidence of Congressional intent to 
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strip state or local tax authority, let alone any that could 

overcome the IGRA’s text.  This tax has nothing to do with the 

“‘governance’” or “‘regulation of Indian gaming activities.’”  

Id.  Taxation is different from “regulation” or “governance.”16  

For example, the Supreme Court noted that “[t]he levying of a 

tax . . . by the State within which the property subject to the 

exaction has its situs, is not a regulation of commerce within 

the meaning of the Constitution of the United States.”  Wiggins 

Ferry Co. v. E. St. Louis, 107 U.S. 365, 373-74 (1883).  The 

Court reasoned that it is “settled that the clause of the 

constitution conferring on congress the power to tax, and the 

clause regulating and restraining taxation, are separate and 

distinct from the clause granting the power to congress to 

regulate commerce.”  Id.17  Thus, contrary to the district 

court’s conclusion, the legislative history’s references to 

preempting state “governance” or “regulation” of Indian gaming 

do not plainly imply an intent to preempt taxation and certainly 

cannot overcome the IGRA’s text.  See, e.g., Three G Distillery 

Corp. v. County of Los Angeles, 116 P.2d 143, 145 (Cal. App. 

1941) (holding that provision giving “the state the exclusive 

                     
16 Regulation and governance are synonymous.  See, e.g., Elk Run 
Tel. Co. v. General Tel. Co., 160 N.W.2d 311, 315 (Iowa 1968). 
17 Although “[e]very tax is in some measure regulatory,” the 
Court has maintained a clear distinction between taxation and 
regulation.  Nat’l Fed'n of Indep. Bus. v. Sebelius, 132 S. Ct. 
2566, 2596, 2600 (2012). 
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right and power to license and regulate . . . cannot be 

construed as exempting the owner of such properties from a 

personal property tax”). 

This tax has no impact on the regulation or governance of 

gaming.  It is a generally-applicable personal property tax 

based on the value of the property.  It is not directed at the 

Tribe or gaming activity, does not control how the property is 

used, or vary depending on the profit the machines make.  It in 

no way “regulates” or “governs” gaming or otherwise interferes 

with the “IGRA’s core objective to regulate how Indian casinos 

function so as to ‘assure the gaming is conducted fairly and 

honestly by both the operator and players.’”  Barona Band of 

Mission Indians v. Yee, 528 F.3d 1184, 1191-92 (9th Cir. 2008) 

(quoting 25 U.S.C. § 2710(d)(4)). 

Nor does the tax interfere with the federal interest in 

tribal economic development. Although the IGRA — like many 

statutes benefitting tribes — is intended to “provide Indian 

tribes with badly needed revenue,” there is “no evidence for the 

further supposition that Congress intended to remove all 

barriers to profit maximization.”  Cotton Petroleum Corp., 490 

U.S. at 180.  Rather, the IGRA seeks only “to ensure that the 

Indian tribe is the primary beneficiary of the gaming 

operation.”  (SA 26) (emphasis added); see also 25 U.S.C. § 

2702(2) (SA 37).  By any measure, this tax is miniscule relative 
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to the Tribe’s revenues and does not threaten that interest.  

The Tribe conceded as much.  (JA 56, n.2).  The district court 

inexplicably ignored the Tribe’s concession and relied on a 

purportedly “strong” federal interest that concededly is not 

implicated here to preempt the tax.  (SA 26). 

That was both erroneous and indicative of the district 

court’s faulty overall analysis.  The IGRA gives the federal 

government only a limited role in Class III gaming; it “sets up 

concurrent tribal-state regulation of Class III gaming, not 

tribal-state-[NIGC] regulation.”  Colorado River Indian Tribes 

v. NIGC, 466 F.3d 134, 138 (D.C. Cir. 2006). The IGRA expresses 

no federal interest that supports preemption of the tax.  To the 

contrary, the IGRA gives the states the primary non-tribal role 

in Class III gaming, leaves existing state and local tax 

authority in place and seeks only to ensure that tribes are the 

primary beneficiaries of their gaming operations (an interest 

that is not implicated here).  That lack of federal interest 

should have been dispositive.  The Supreme Court has found state 

and local taxes on non-Indians doing business with tribes 

preempted only where the taxed activity was subject to a 

comprehensive federal regulatory scheme, which would be 

obstructed by the imposition of the tax. 
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D. THE TRIBE HAS NO RELEVANT INTEREST IN THIS TAX 
 

Tribal interests for purposes of the preemption analysis 

are necessarily viewed through the lens of the governing federal 

law because “[t]he right of tribal self-government is ultimately 

dependent on and subject to the broad power of Congress.” 

Bracker, 448 U.S. at 143.  The IGRA establishes that in the 

gaming context the Tribe has, at most, a recognized interest in 

being immune from state or local taxes on non-Indians that 

threaten to make an entity other than the Tribe the primary 

beneficiary of the Tribe’s gaming operation.  25 U.S.C. § 

2702(2) (SA 37).  The Tribe concedes that interest is not 

threatened here.  (JA 56, n.2).  That should end the inquiry. 

The district court simply ignored the IGRA’s clear limits 

on the scope of the Tribe’s protected interests.  (SA 27-28).  

Instead, it apparently proceeded from the premise that any 

“state taxes on non-Indians that can be passed along to the 

Indian tribe” must be held invalid.  Id. (emphasis added).  That 

is not the law.  The Supreme Court has held that “a State can 

impose a nondiscriminatory tax on private parties with whom . . 

. an Indian tribe does business, even though the financial 

burden of the tax may fall on the . . . tribe.”  Cotton 

Petroleum Corp., 490 U.S. at 182 (emphasis added). 

The district court’s heavy reliance on the Tribe’s 

agreement to indemnify the Lessors for the tax was misplaced.  
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The Supreme Court has not held that a tribe can unilaterally 

preempt state and local taxes simply by entering into an 

agreement to indemnify the non-Indians it does business with for 

their taxes.  To the contrary, the Supreme Court has expressly 

held that “[o]f course, the fact that the economic burden of the 

tax falls on the Tribe does not by itself mean that the tax is 

pre-empted.”  Bracker, 448 U.S. at 140, 151 n.15.  Rather, the 

Court has found taxes preempted “based on the pre-emptive effect 

of [a] comprehensive federal regulatory scheme, which . . . 

leaves no room for the additional burdens sought to be imposed 

by state law.”  Id. (citation omitted). 

The IGRA is not such a regulatory scheme as it relates to 

Class III gaming.  The scheme at issue in Bracker involved 

“comprehensive” federal regulation taking “the form of Acts of 

Congress, detailed regulations promulgated by the Secretary of 

the Interior, and day-to-day supervision by the Bureau of Indian 

Affairs.”  Id. at 145.  The Secretary, inter alia, had to 

consent to the sale of timber based on his determination of the 

interests of the Indian owner, had the “power to determine the 

disposition of the proceeds from timber sales” and had to 

approve all contracts and permits.  Id. at 146-47.  The 

Secretary’s regulations guaranteed the Indians “the benefit of 

whatever profit [the timber] is capable of yielding.”  Id. at 

147. 
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In Ramah, 458 U.S. at 838, 841, the Court found the 

“[f]ederal regulation of the construction and financing of 

Indian educational institutions . . . both comprehensive and 

pervasive” and “at least as comprehensive as the federal scheme 

to be pre-emptive in” Bracker.  The governing “regulations 

empower[ed] the BIA to require that all subcontracting 

agreements contain certain terms, ranging from clauses relating 

to bonding and pay scales, to preferential treatment for Indian 

workers.”  Id. at 841 (citations omitted).  The specific school 

at issue was funded by “a series of congressional appropriations 

specifically earmarked for this purpose,” and the governing 

general contract provided that any subcontracts “must be 

approved by the BIA.”  Id. at 835. 

Those comprehensive regulatory schemes left “no room for 

the additional burden” the tax would impose.  Id. at 842.  The 

taxes at issue in those cases would directly interfere with 

federal decision-making authority, Bracker, 448 U.S. at 149, and 

the ability to use funds for specifically earmarked purposes. 

Ramah, 458 U.S. at 835. 

There is no such interference here.  As discussed above, 

the federal government does not “exercise[] literally daily 

supervision” over the Tribe’s Class III gaming, Bracker, 448 

U.S. at 149, and did not approve the leases at issue or dictate 
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their terms.  Id. at 146-47; Ramah, 458 U.S. at 835.  Nor does 

the IGRA express any intent to maximize the Tribe’s profits. 

The IGRA leaves plenty of room for the Tribe to operate its 

Class III gaming operation free from direct federal oversight 

and for the Town to impose its tax on the Lessors.  The Tribe is 

free to agree to pay the Lessors’ taxes.  Its decision to do so 

does not somehow create a federally protected tribal interest 

that does not otherwise exist.  Cf. United States v. City of 

Detroit, 355 U.S. 466, 469 (1958) (contract requiring the United 

States to pay taxes on contractor does not render tax invalid, 

even where it provides that the tax “is passed directly and 

completely to the Government” and therefore imposes an 

“immediate financial burden” on the United States).  The Tribe’s 

“election to indemnify” the Lessors is irrelevant to the 

balancing inquiry and “[t]he result in this case should not be 

determined or influenced in any way by such a contractual 

arrangement.”  Mescalero Apache Tribe v. O’Chesky, 625 F.2d 967, 

969 (10th Cir. 1980) (en banc). 

Even if the Tribe’s agreement to pay the Lessors’ taxes 

were somehow relevant, this Court’s analysis must be “sensitive 

to the particular facts and legislation involved.”  Cotton 

Petroleum Corp., 490 U.S. at 176.  The IGRA is very different 

from the legislative schemes at issue in Bracker and Ramah.  The 

facts here are very different as well.  Although the district 
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court emphasized the Tribe’s expert’s conclusion that 

indemnification agreements are common in commercial leases, the 

expert did not say that the lessees are actually required to pay 

the taxes.  (JA 557-61).   

Even if he did, it would not matter.  The evidence in this 

case establishes that both Lessors generally do not require 

their customers to pay.  (JA 1856, ¶ 31; JA 1857, ¶ 34).  WMS 

has never required any customer — including the Tribe — to pay.  

(JA 1856, ¶ 31).  Out of all its customers, AC Coin has asked 

only the Tribe to pay. (JA 1857, ¶ 34). AC Coin did not request 

payment until 4 years after it first paid the taxes and 2 years 

after AC Coin and the Tribe brought this case. (JA 1855, ¶ 29; 

JA 1828, ¶ 20).   

AC Coin’s payment of the tax was the “result of a mistaken 

filing” of the declaration required under Connecticut law.  (SA 

9-10).  That “mistaken filing” and payment of the tax were clear 

breaches of AC Coin’s leases with the Tribe, which expressly 

required AC Coin “not to file with the local towns or any other 

applicable jurisdiction, including specifically the Town of 

Ledyard, [the] list of property or equipment provided under the 

Agreement” that Connecticut law requires “or to pay such tax” 

unless “legally obligated” to do so.  (JA 1831, ¶ 32) (emphasis 

added).  The Tribe still paid without objection. 
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The Tribe operates an extremely sophisticated multi-billion 

dollar gaming enterprise and the largest casino in North 

America.  There is no evidence to support a conclusion that AC 

Coin would have forced the Tribe (alone among AC Coin’s 

customers) to pay the taxes or refused to do business with the 

Tribe had the Tribe declined to pay them, whether the Tribe’s 

refusal was based on AC Coin’s admitted breaches, its lengthy 

delay in making the request for payment or the Tribe’s view that 

AC Coin is an unlicensed Indian Trader.  Cf. Bracker, 448 U.S. 

136, 140 & n.7; Ramah, 458 U.S. at 835.   

The Supreme Court has never relied on a tribe’s agreement 

to pay the challenged taxes to find a tax preempted where, as 

here, the tax does not interfere with a comprehensive federal 

regulatory scheme.  See, e.g., Ramah, 458 U.S. at 835 n.8.  Nor 

has it done so where the actual taxpayer had never actually 

required any of its other customers with similar agreements to 

pay the tax and the taxpayer may never have had to pay the tax 

if it had not breached its agreement with the tribe.  See 

Bracker, 448 U.S. 136, 140 & n.7 (tribal company “agreed to pay 

the[ taxes] to avoid the loss of [the contractor’s] services”); 

Ramah, 458 U.S. at 835 (contract required that contractor was 

“to pay all ‘taxes required by law’” and “pursuant to standard 

industry practice was reimbursed . . . for the full amount 

paid”). 
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Even if this Court were to consider the agreement, the 

Tribe’s interests would still be minimal.  Although the Tribe 

has an interest in economic self-sufficiency, this tax does not 

meaningfully impact it.  As the Ninth Circuit reasoned in 

upholding a tax “for over $200,000” that would be “compounded by 

amounts paid to other subcontractors” under a preemption 

analysis, the “concern [for economic self-sufficiency] carries 

minimal weight in the context of a $75 million casino expansion, 

and where but for the contractual arrangement providing for 

indemnification by the Tribe, it would be [the contractor’s] 

revenues — and not the Tribe’s — that would be reduced.”  

Barona, 528 F.3d at 1191-92.  That reasoning applies with even 

greater force here. 

E. THE STATE AND TOWN INTERESTS IN THE TAX OUTWEIGH THE 
FEDERAL AND TRIBAL INTERESTS 

 
This Court need not reach the question of whether the 

interests of the State and the Town outweigh those of the 

federal government and the Tribe.  The issue of state and local 

interests only comes into play where the taxed activity is 

subject to a comprehensive federal regulatory scheme and the tax 

would obstruct that scheme.  See, e.g., Bracker, 448 U.S. at 

148-49; Ramah, 458 U.S. at 845.  That is not the case here. 

Should this Court nonetheless reach the issue of state and 

local interest, this Court’s analysis of those interests must be 
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“sensitive to the particular facts and legislation involved.”  

Cotton Petroleum Corp., 490 U.S. at 176.  The state and local 

interests here are unique, multi-faceted and substantial.  The 

district court largely ignored them. 

1. THE STATE AND THE TOWN HAVE A STRONG 
INTEREST IN THE INTEGRITY OF THE PROPERTY 
TAX SYSTEM 

 
The Supreme Court has recognized the State’s strong 

sovereign interest in its tax system, Arkansas, 520 U.S. at 825-

26, and “the dependency of state budgets on the receipt of local 

tax revenues.”  Rosewell v. La Salle Nat’l Bank, 450 U.S. 503, 

528 (1981).  The IGRA likewise recognizes the State’s sovereign 

interests by creating a system “of ‘cooperative federalism’. . . 

that . . . seeks to balance the competing sovereign interests of 

the federal government, state governments, and Indian tribes, by 

giving each a role in the regulatory scheme.”  Coyote Valley 

Band of Pomo Indians v. California, 331 F.3d 1094, 1096 (9th 

Cir. 2003) (quotation marks omitted). 

The State has performed its role in that system.  The 

federal government has recognized that the Gaming Procedures 

“specif[y] a major regulatory role on the part of the State” and 

the State has performed it.  56 FR 15746 (April 17, 1991).  The 

State, not the federal government, is the primary non-tribal 

regulator of the Tribe’s gaming operation. 
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The State has also sought to respect the Tribe’s 

sovereignty.  The undisputed facts of this case show the Tribe 

has not done the same.  Connecticut law requires that the 

Lessors file declarations with the Town.  Conn. Gen. Stat. § 12-

43.  The declaration requirement is the cornerstone of the 

State’s property tax system.  See, e.g., Paul Dinto Elec. 

Contrs., Inc., 266 Conn. at 721.  There is no dispute that the 

Connecticut law requiring declarations applies to the Lessors.  

Nor is there any argument that the Connecticut law imposes a 

burden on the Tribe, let alone one that would be preempted by 

federal law. See, e.g., Oneida Nation of N.Y., 645 F.3d at 169.  

Proper respect for the State’s sovereignty and the IGRA’s 

balance required that the Lessors report their property as 

required under Connecticut law and let the courts decide the 

legality of the tax. 

Instead, the Tribe demanded that the Lessors enter into 

explicit agreements to violate Connecticut law in an effort to 

hide prima facie taxable property.  Specifically, the Tribe 

negotiated with the Lessors to modify the form language in their 

leases to include provisions requiring the Lessors “not to file 

with the local towns or any other applicable jurisdiction, 

including specifically the Town of Ledyard, [the] list of 

property or equipment provided under the Agreement” that 
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Connecticut law requires.  (JA 1831, ¶ 32; JA 1836-39, ¶¶ 45-51) 

(emphasis added). 

The district court was not concerned by the Tribe’s 

agreements with non-Indians to violate clearly applicable and 

unchallenged state law.  In the district court’s view, the 

“existence of legal precedent that had previously rendered the 

tax questionable and this decision finding the tax to be 

improper” diminished any interest the State and the Town had in 

compliance with state law.  (SA 29). 

That is troubling.  Precedent had made the tax far less 

“questionable” than the district court believed.  The district 

court ignored that the United States Supreme Court has upheld 

property taxes on non-Indian parties to tribal leases because 

the impact of those taxes on any protected interest was “too 

remote and indirect” to support a finding of preemption.  Thomas 

v. Gay, 169 U.S. 264, 275 (1898).  It also largely ignored 

Defendants’ arguments in favor of the tax’s validity.    

More fundamentally, the district court ignored the State’s 

interest in the “consistent application of its tax laws.”  

Barona, 528 F.3d at 1193.  Neither the district court nor the 

Tribe cited any authority holding that individuals doing 

business with tribes can ignore state law reporting requirements 

simply because they believe precedent has deemed the underlying 

tax “questionable.”  Id.  Nor is the State aware of any. 

Case: 12-1727     Document: 69     Page: 62      08/09/2012      687463      69



 

56 
 

The district court’s decision condones the blatant 

disregard of state law by both the Lessors and the Tribe and — 

if allowed to stand — could have devastating consequences for 

both the State and the Town.  The State and the Town have a 

strong interest in ensuring that non-Indians doing business with 

the Tribe comply with all applicable state laws, not only to 

ensure that the Town is aware of the potentially taxable 

property within its borders but also to ensure that such 

businesses do not “gain ‘an artificial competitive advantage 

over all other businesses in [the] State’” and the Town who are 

required to comply with state law.  Barona, 528 F.3d at 1190-91 

(quoting Washington v. Confederated Tribes of Colville Indian 

Reservation, 447 U.S. 134, 155 (1980)).  The district court 

improperly disregarded that interest. 

2. THE STATE AND THE TOWN HAVE AN INTEREST IN THE 
TOWN RECEIVING TAX REVENUE IT USES TO FUND VITAL 
SERVICES THAT BENEFIT THE TRIBE AND THE LESSORS 

 
The State also has a recognized interest in the Town 

receiving the tax revenue the Town uses to fund vital services 

for Connecticut citizens.  Rosewell, 450 U.S. at 528.  The 

district court rightly found that the Town provides services 

that benefit the Tribe, its members, the Tribe’s gaming 

enterprise and the Lessors.  SJ Ruling, p. 23 (SA 29).  The 

district court concluded that the Town provides “education and 

bussing [for] the Tribe’s children.”  Id.  It also concluded 
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that the Town maintains “the roads to the Reservation” and noted 

that “[t]he maintenance of the roads to the Reservation has some 

connection to the taxed activity because the leased gaming 

equipment was brought onto the Reservation by way of the roads 

and the individuals who use the gaming equipment also use the 

roads to the Reservation.”  Id. 

The district court nonetheless held that the State and 

Town’s financial interests were weak.  That was incorrect. This 

is “a case in which the State seeks to assess taxes in return 

for governmental functions it performs for those on whom the 

taxes fall.”  Bracker, 448 U.S. at 150.  The Town uses funds 

from the property tax to provide myriad services, including 

maintaining the roads used by the Lessors and the customers who 

use the Lessors’ equipment at the Tribe’s gaming enterprise.  

(SA 29).  That justifies the tax.  Cotton Petroleum Corp., 490 

U.S. at 185.  This case does not “involve[] complete abdication 

or noninvolvement of the State [and Town] in the on-reservation 

activity.”  Id. 

Yet, the district court again disregarded the State and the 

Town’s interests, reasoning that “even if the Tribe did not 

lease the gaming equipment, the Town would need to maintain 

roads to provide access to the Reservation for individuals 

living on and off the Reservation.”  (SA 29).  That may be true, 

but it ignores the State and the Town’s interest in ensuring 
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that all property owners in the Town contribute to the 

maintenance of those roads and other town services.  The Tribe 

and the Lessors benefit from town services, and the Town has a 

recognized interest in ensuring that the Lessors contribute to 

them instead of leaving the whole burden to the Town’s other 

taxpayers.  Cotton Petroleum Corp., 490 U.S. at 185. 

3. THE STATE AND TOWN INTERESTS OUTWEIGH THE 
FEDERAL AND TRIBAL INTERESTS 

 
The State and the Town’s interests in the integrity of 

their property tax system and ensuring fairness for the Town’s 

taxpayers outweigh the federal and tribal interests in this 

case.  The tax does not conflict with any comprehensive federal 

regulatory scheme.  Far from being “exclusive,” the IGRA gives 

the State substantially greater regulatory authority over the 

Tribe’s Class III gaming than it gives the federal government 

and recognizes that the State’s sovereign interests are entitled 

to respect.  Id. at 186.  Instead of preempting state and local 

taxes, the IGRA left existing state and local tax authority in 

place and sought only to ensure that the Tribe is the “primary 

beneficiary” of its gaming operation.  25 U.S.C. § 2702(2).  The 

Tribe concedes that the tax does not threaten that purpose. 

The lack of interference with any comprehensive federal 

regulatory scheme is dispositive and this Court should uphold 

the tax on that basis alone.  The result should not change even 
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if this Court looks to the Tribe’s interest.  The IGRA 

establishes that the Tribe’s interests could, at best, be 

limited.  The facts here establish that the Tribe’s relevant 

interests are effectively non-existent.   

When this case was brought, the tax had no financial impact 

at all on the Tribe and likely never would.  The Lessors had 

never required any of their customers — including the Tribe — to 

pay property taxes.  Indeed, the Lessors themselves paid the tax 

only because they breached their agreements with the Tribe by 

complying with the reporting requirements under Connecticut law. 

Even if this Court were to conclude that the Tribe’s 

agreement to reimburse the Lessors for the tax is relevant to 

this analysis, this is not “a case in which an unusually large 

state tax has imposed a substantial burden on the Tribe.”  

Cotton Petroleum Corp., 490 U.S. at 186.  Rather, this is a case 

where the Tribe has chosen to contractually assume the minimal 

burden of a property tax that all owners of qualifying property 

in the Town bear equally.  The Supreme Court has specifically 

declined to adopt a rule that “[a]ny adverse effect on the 

Tribe’s finances caused by the taxation of a private party 

contracting with the Tribe would be ground to strike the state 

tax” and held that “insubstantial” burdens cannot support 

preemption.  Id. at 187.  Under the circumstances, the federal 

and tribal interests cannot overcome the state and local 
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interests and this Court should reverse the district court’s 

Judgment. 

CONCLUSION 

For all of the foregoing reasons, as well as those set 

forth in Town Defendants’ brief, this Court should reverse the 

District Court’s judgment and remand this case for dismissal or 

for entry of judgment in Defendants’ favor. 
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