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STATEMENT OF RELATED CASES

An earlier appeal in this contract dispute was decided by this Court in Arctic

Slope Native Assoc., Ltd. v. Sebelius, 583 F.3d 785 (Fed. Cir. 2009) (Judges

Mayer, Lourie, and Bryson), cert. denied, 130 S. Ct. 3505 (2010) ("ASNA 1").

There are no related cases pending in this Court.

The issue in this case--whether the six year statute of limitation for an

Indian Tribe to file a claim under the Contract Disputes Act was equitably tolled

by reasonable and good faith reliance on the timely filing of a class action--is also

presented in Menominee Indian Tribe of Wis. v. United States, No. 1:07-cv-00812-

RMC (D.D.C. filed May 3, 2007), and in several appeals pending before the

Civilian Board of Contract Appeals.

A related appeal in another contract dispute between the same parties, but

not involving tolling issues, was decided by this Court in Arctic Slope Native

Assoc., Ltd. v. Sebelius, 629 F.3d 1296 (Fed. Cir. 2010) (Judges Lourie, Bryson

and Dyk), petition for cert. filed, 80 U.S.L.W. 3059 (July 19, 2011) (No. 11-83)

("ASNA If').
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INTRODUCTION

An Indian Tribe that contracted with a federal agency under the Indian Self

Determination Act seeks to !itigate a contract claim identical to the claims resolved

against the Government in Cherokee Nation v. Leavitt, 543 U.S. 631,647 (2005).

The majority below held the Tribe's claims were filed too late, declining to

equitably toll the limitations period during the years that the Tribe actually and

reasonably believed it was a member of a class action that had been timely filed

precisely to litigate the Tribe's claims.

The ruling below was error because the Tribe's good faith reliance on the

filing of the class action to vindicate its contract claims meets the standard for

equitable tolling. The Tribe's reliance on the class action was particularly

reasonable because the Tribe had long been a member of a second, closely-related

class action in the same court involving the same claims against a sister agency,

and because the Tribe in that second class action had actually recovered money

damages as a class member in that case.

In ruling the Tribe's claims time-barred, the majority conflated class action

tolling with equitable tolling. The majority reasoned, incorrectly, that the same

defects which barred the application of class action tolling, see Arctic Slope Native

Assoc., Ltd. v. Sebelius, 583 F.3d 785, 798, 800 (Fed. Cir. 2009), cert. denied, 130



S. Ct. 3505 (2010) ("ASNA /"), necessarily barred equitable tolling too. The

majority's ruling failed to recognize the important distinction between class tolling

and equitable tolling, and failed to apply the correct standard for the latter. The

majority ruling also failed to balance the relative equities: on the one hand, the

undisputed record evidence showing the reasonableness of the Tribe's reliance on

the class action as the most efficient means of vindicating its contract claim; and,

on the other hand, the absence of any evidence that the agency would be prejudiced

by the tolling of the limitations period. Because the balance of equities tips sharply

in the Tribe's favor, equity commands that the limitations period be tolled during

the period in which the Tribe relied in good faith on the pending class action.

STATEMENT OF JURISDICTION

On September 30, 2005, the Arctic Slope Native Association ("ASNA")

presented various contract damage claims to a U.S. Indian Health Service (IHS)

contracting officer. J.A. 284-98. On August 24, 2006, the Interior Board of

Contract Appeals (IBCA) docketed timely consolidated appeals. J.A. 51-53. On

January 6, 2007, the appeals were transferred to the Civilian Board of Contract

Appeals (CBCA). See National Defense Authorization Act for Fiscal Year 2006,

Pub. L. No. 109-163, § 847, 119 Stat. 3136, 3391-3395 (2006). On July 28, 2008,

the CBCA dismissed the appeals. J.A. 26-35. In ASNA I, 583 F.3d at 800, this

2



Circuit affirmed in part, reversed in part, and remanded for further proceedings.

By final decision entered June 9, 2011, a divided Board panel dismissed the

appeals once again. Add. la-25a. On July 13,2011, this Court docketed ASNA's

timely Notice of Appeal from that dismissal. 41 U.S.C. § 7107(a)(1)(A).

STATEMENT OF ISSUE PRESENTED

In ASNA I this Circuit held that, under Irwin v. Dep 't of Veterans Affairs,

498 U.S. 89 (1990), "equitable tolling applies to the six-year time limitation set

forth in section 605(a)" of the CDA, and directed the Board "to determine whether,

on the facts of these cases, the appellants have established their entitlement to

suspension of the limitations period." 583 F.3d at 798.

The issue presented is whether the six year statute of limitation for ASNA to

file its claims under the CDA was equitably tolled (1) during the time that the

Tribe actually and diligently relied on the timely filing of an ultimately

unsuccessful class action which expressly encompassed the Tribe's "contract

support cost" claims against IHS, and (2) under circumstances where the Tribe's

reliance was particularly reasonable because the Tribe had for a decade been a

member of a virtually identical, previously certified, second class action, and as a

class member had recovered contract damages on identical contract claims against

IHS's sister agency, the Bureau of Indian Affairs (BIA).



STATEMENT OF THE CASE

This is a breach of contract case against the Secretary of Health and Human

Services, acting through the U.S. Indian Health Service (IHS), and arising under

contracts awarded pursuant to the Indian Self-Determination and Education

Assistance Act of 1975, as amended, 25 U.S.C. §§ 450-458bbb-2 (ISDA). Section

450m-l(d) of that Act provides that the Contract Disputes Act, 41 U.S.C. §§ 7101-

7109 (CDA), applies to claims arising under ISDA contracts. The contractor is the

Arctic Slope Native Association (ASNA or Tribe).

ASNA entered into and fully performed three ISDA contracts with the

Secretary but was not paid the full contract price. ASNA alleges that each contract

required the Secretary (through IHS) to pay certain contract support costs which

the Secretary failed to pay in full. 25 U.S.C. §§ 450j-l(a)(2), (g). The contracts

covered a portion of fiscal year 1996, and all of fiscal years 1997 and 1998. The

law controlling the first two of these fiscal years was the subject of the Supreme

Court's decision in Cherokee, which found the Secretary's underpayment of

contract support costs to be illegal. 543 U.S. at 647.

In September 2001---one year before the expiration of the CDA's six year

statute of limitation to present ASNA's oldest claim to a contracting officer--a

class action lawsuit was filed against IHS in federal district court in New Mexico.

4



Pueblo ofZuni v. United States, No. 1:01-cv-01046 (D.N.M. filed Sept. 10, 2001)

("Zum"). The Zuni lawsuit sought damages against the Secretary for contract

support cost underpayments suffered by a nationwide class of all ISDA

contractors. ASNA was a member of the putative Zuni class, which was described

as "all tribes and tribal organizations contracting with IHS under the ISDA

between fiscal years 1993 to the present [2001]." Zuni, Complaint¶ 53,J.A.388.

The Zuni class action against IHS was virtually identical to a second, and

older, pending class action filed in 1990 by the Ramah Navajo Chapter against the

Secretary of Interior and the Bureau of Indian Affairs (BIA), on behalf of a nearly-

identical nationwide class of Tribes who had ISDA contracts with the BIA. Ramah

Navajo Chapter v. Lujan, No. 1:90-cv-00957 (D.N.M: filed Oct. 4, 1990); infra 10.

Similar to the Zuni action, the Ramah action sought damages for the BIA's failure

to pay full contract support costs to tribal contractors.

In September 2005, more than six years after the claims had first accrued but

while the four-year-old Zuni class action was still pending, ASNA presented

individual contract claims to IHS and subsequently appealed to the Interior Board

of Contract Appeals. In November 2006, IHS filed a Motion to Dismiss, and

ASNA responded with a Motion for Partial Summary Judgment of Liability. J.A.

44, 41. Following the January 2007 transfer of the appeals to the CBCA, the



Board announced it would issue an interim ruling limited (insofar as pertinent

here) to just one question: "were the claim filing requirements of the CDA tolled

by legal or equitable tolling such that the claims filed with the contracting officer

were timely?" J.A. 36.

On July 28, 2008, the Board answered that question in the negative and

dismissed ASNA's appeals for lack of subject matter jurisdiction. J.A. 26-35. The

Board reasoned that the CDA's six year "time limit" for presenting a claim to a

contracting officer is "jurisdiction[al]," J.A. 31-32 (discussing 41 U.S.C. § 605(a),

recodified at 41 U.S.C. § 7103(a)(4)(A)), that the Board "cannot suspend the

running of the six-year time limit," and that accordingly "we lack jurisdiction to

consider an appeal." J.A. 32.

In ASNA I a panel of this Circuit affirmed in part and reversed in part. The

Circuit held that statutory class action tolling under American Pipe & Const. Co. v.

Utah, 414 U.S. 538 (1974), does not apply to government contractors who do not

individually and timely present their own claims to'the agency. 583 F.3d at 797.

On the other hand, this Circuit also held that "equitable tolling applies to the

six-year time limitation set forth in section 605(a)," id. at 798, citing the "general

rule" that "the same rebuttable presumption of equitable tolling applicable to suits

against private defendants should also apply to suits against the United States." Id.



(quoting Irwin, 498 U.S. at 95-96). The Circuit noted that Congress enacted

section 605(a) after Irwin, and thus with knowledge of the Irwin "presumption" in

favor of equitable tolling. Applying the factors discussed in United States v.

Brockamp, 519 U.S. 347 (1997), this Circuit found no evidence of a congressional

intent in the CDA to preclude equitable tolling of the six year period to present

claims. 583 F.3d at 799. This Circuit therefore reversed the Board's contrary

conclusion and "remand[ed] for a determination as to whether, under the

circumstances of these cases, the limitation period should be tolled." Id. at 800.

On remand, a majority of a Board panel denied ASNA's motion for partial

summary judgment on the tolling issue and dismissed the Tribe's claims as time-

barred. Judges Somers and Hyatt categorically rejected ASNA's reliance on the

2001 Zuni class action and the older Ramah class action as a basis for equitable

tolling. First, the majority reasoned that the situations in Ramah and Zuni were

different because after the class decision in Ramah, but before the Zuni case was

filed, Congress added the six year limitations period to the CDA's presentment

requirement. Add. 5a-6a. Second, the majority reasoned that in Zuni it was the

class certification motion, rather than the class complaint, that was "defective," and

therefore Irwin's allowance for equitable tolling in connection with a "defective

pleading" did not apply. Add. 6a. The majority added that even if Irwin otherwise



did apply, ASNA could not benefit from the tolling "because it could not have

been a member of the class" in that it "did not take the actions required to be

considered a purported member of this [Zuni] class action." Add. 7a. The majority

reasoned that because ASNA could not be a member of the Zuni class, it also could

not rely on the Zuni class action to establish equitable tolling. Id. Third, the

majority rejected AgNA's reliance on a statementby the government(madein a

third class action lawsuit over contract support cost damages) which, as ASNA

understood it, meant that a tribal contractor that presented its own claim would

automatically be excluded from, rather than included in, any certified class. (The

majority found the government's assertions in that case did not support ASNA's

understanding.) Add. 8a-10a.

Judge Steele dissented. She noted that the ISDA "is a statute which is

unusually protective of its beneficiaries, because of the special trust relationship

between the Federal Government and the tribes and tribal organizations served."

Add. 19a. She observed that "[W]hen the underlying issue involves a government

program beneficiary for which Congress has shown solicitude.., the courts have

been more lenient in granting equitable relief." Add. 15a. She disagreed with the

majority equating equitable tolling with class action tolling, and stated that "[t]he

same facts which preclude class action tolling relief can support appellant's



argument that it is entitled to equitable tolling." Add. 22a. Based on the history of

the prior class actions, Judge Steele concluded that "the equities lie in favor of the

appellant," and that the Tribe "acted reasonably in believing that its claims would

be adjudicated via the Zuni class action." She noted that the Tribe "relied on its

counsel's advice, Judge Hansen's rulings [in the Ramah case], and the

Government's representation [in a third case] that presentment would exclude it

from participation in the class action." Add. 25a. For all these reasons, Judge

Steel would "equitably toll the six year presentment provision."

This appeal followed.

STATEMENT OF THE FACTS

The factual basis for equitably tolling the statute of limitations principally

involves the reasonableness of ASNA's actual reliance on two prior class action

cases, the Ramah case and the Zuni case. We therefore begin by describing each

case in greater detail.

A. The Ramah Class Litigation.

In 1990, the Ramah Navajo Chapter (another tribal contractor) filed a class

action lawsuit against the Secretary of the Interior to recover damages under the

Contract Disputes Act for underpayment of contract support costs owed under

ISDA contracts awarded by the Bureau of Indian Affairs (BIA). Ramah Navajo

9



Chapter v. Lujan, No. 1:90-cv-00957 (D.N.M. filed Oct. 4, 1990). The action was

filed in the District of New Mexico and was assigned to Judge Leroy Hansen.

In 1993, Judge Hansen certified a nationwide class of "all Indian tribes and

organizations who have contracted with the Secretary of the Interior under the

[ISDA]." J.A. 320 (Ramah, Order & Mem. Op. of Oct. 1, 1993). ASNA was

automatically a member of the certified Ramah class, since it had contracted with

the BIA under the ISDA.

The govemment had opposed class certification on the ground that absent

class members should be required to present individual claims under the CDA.

But Judge Hansen dismissed this objection, recognizing that presentment would

have been futile because the agency underpayments were the product of a fixed

and systemic agency-wide practice. J.A. 319. For this reason, Judge Hansen ruled,

"it is not necessary that each member of the proposed class exhaust its

administrative remedies under the Contract Disputes Act," /d., and the CDA's

presentment requirement was satisfied through the timely presentment of one

representative claim by the class representative, the Ramah Navajo Chapter. In the

18 years the Ramah class action case has remained pending, the government has

never sought to reopen this 1993 ruling.
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The Ramah class litigation proceeded, and in 1997 the Tenth Circuit found

the Government liable in damages for miscalculating the rate the Government had

used in calculating the contract support costs that were due the tribal contractor

class (again, a class which included ASNA). Ramah Navajo Chapter v. Lujan, 112

F.3d 1455, 1463-64 (10th Cir. 1997). On remand the government settled a portion

of those claims, and in 1999 Judge Hansen approved a $76 million partial

settlement. Ramah Navajo Chapter v. Babbitt, 50 F. Supp. 2d 1091, 1109, 1111

(D.N.M. 1999). In 2002, Judge Hansen approved a second partial settlement of

$29 million for the Government's failure to pay additional contract support costs to

the tribal contractor class. Ramah Navajo Chapter v. Norton, 250 F. Supp. 2d

1303, 1317-1319 (D.N.M. 2002). The unsettled damage claims remain in litigation

today. 1

Even though ASNA had never presented an__2individual claims under the

CDA to an_w_BIA contracting officer, ASNA participated as a full member of the

1 The unsettled damage claims arose in years after 1994, when Congress capped

the total BIA appropriation for contract payments at amounts which turned out to

be insufficient to pay all of the contracts the agency awarded each year. The Tenth

Circuit recently rejected the Government's defense based upon such appropriations

caps, and these class claims have since been remanded to the district court for

further proceedings. Ramah Navajo Chapter v. Salazar, 644 F.3d 1054, 1077

(10th Cir. 2011). Compare Arctic Slope Native Assoc., Ltd. v. Sebelius, 629 F.3d

1296 (Fed. Cir. 2010), petition for cert. filed, 80 U.S.L.W. 3059 (July 19, 2011)

(No. 11-83) ("ASNA Ir') (dismissing claims based upon identical Government

defense).
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Ramah class and received payments from both Ramah class settlements., E.g.

Ramah, No. 1:90-cv-00957 (D.N.M. Feb. 15, 2001); J.A. 364 (unnumbered docket

entry naming ASNA as recipient of settlement funds); J.A. 436-37 (Hopson Aft. at

¶¶ 9, 10). ASNA today remains an active class member in the ongoing Ramah

litigation. Supra 11 n.1.

B. The Zuni Class Litigation.

In the mid-1990s, while ASNA's CSC claims against the BIA were pending

before the Ramah court as part of the certified class, ASNA was also accruing

parallel CSC damage claims against IHS. Just like its sister agency, IHS had

adopted systemic, agency-wide policies under which IHS underpaid its contract

debts to its ISDA contractors based, as it later turned out, on a fundamental

misunderstanding of federal appropriations law, see Cherokee, 543 U.S. at 641-45.

ASNA's first claim against IHS accrued on September 30, 1996. Four and

one-half years into the CDA's six year limitations period to present that claim,

ASNA received its first payment of class damages from the Ramah litigation

against the BIA. Supra 11-12. Five years into that six year limitations period, on

September 10, 2001, the Pueblo of Zuni filed a class action against IHS seeking

damages for CSC underpayments like ASNA's. Pueblo ofZuni v. United States,

No. 1:01-cv-01046 (D.N.M. filed Sept. 10, 2001) ("Zuni").
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The Zuni case against IHS was an exact replica of the Ramah case against

the BIA: it was filed in the District of New Mexico; it was assigned to Judge

Hansen; and it sought certification of a virtually identical class of "'all tribes and

tribal organizations contracting with IHS under the ISDA between fiscal years

1993 to the present.'" J.A. 388 (Zuni Complaint ¶ 53). ASNA was plainly a

"tribal organization[] contracting with IHS under the ISDA," so on its face the

Zuni class complaint covered ASNA's damage claims suffered in fiscal years

1996, 1997 and 1998.

There is no dispute that ASNA expressly relied on the September 2001 filing

of the Zuni class action in deciding not to pursue its claims on an individual basis

(i.e., by not presenting those claims to its contracting officer). According to Eben

Hopson, then-President of ASNA, the Tribe was aware that "the [Zuni] lawsuit was

pending before the same federal judge who had been handling the Ramah class

action against the BIA." J.A. 437 (Hopson Aft. at ¶ 12). Hopson explained that

"[s]ince the Zuni case covered all of ASNA's claims, I concluded that the most

efficient course of action was to remain in the Zuni case, just as ASNA had

remained in the Ramah case, because ASNA's claims had already succeeded in

Ramah without ASNA filing its own claims .... " Id.
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In December 2001 Judge Hansen entered a stay of all proceedings in Zuni

(including all class certification proceedings) in order to await the outcome before

the Tenth Circuit of another contract support cost damage case which would

culminate in the Supreme Court's 2005 Cherokee decision. J.A. 398-99 (Zuni,

Order of Dec. 28, 2001). During this extended four-year stay, ASNA remained a

member of the Ramah class and continued to believe that it was a member of the

Zuni class. ASNA also continued to believe that Judge Hansen's determination in

the Ramah case that individual Tribes were covered by the class, and were relieved

of any obligation to individually present their own claims to the BIA, applied

equally in the Zuni case and relieved ASNA of any obligation to individually

present its claims to the IHS. J.A. 438 (Hopson Aft. at ¶ 14).

In March 2005 the Supreme Court issued the Cherokee decision and Judge

Hansen lifted the stay in the Zuni case. IHS then filed a motion to dismiss certain

claims, arguing, inter alia, that it "was error" for Judge Hansen in his 1993 Ramah

decision to have relieved class members like ASNA from having to individually

present claims to a contracting officer. J.A. 414. The Government argued that the

only tribal contractors who were eligible to be class members were those who had

individually presented claims within the six year limitations period. J.A. 416.

14



The undisputed evidence is that ASNA was "surprised" to learn that the

government was insisting that every tribal contractor had to have individually

presented its own claims. ASNA was surprised because in Ramah Judge Hansen

had already ruled to the contrary, and because, based on that ruling, over $100

million dollars had already been paid to Ramah class members like ASNA who

had never presented their Claims. J.A. 438 (Hopson Aft. at ¶14). ASNA testified

that because it was alarmed over the Government's new position, ASNA acted

swiftly to calculate its claim amounts for FY 1996 through FY 1998, and on

September 30, 2005, ASNA presented the three certified claim letters to IHS that

are at issue in this appeal. Id.

In October 2006, the Zuni court (per Judge William Johnson, to whom the

case had now been transferred) rejected Judge Hansen's Ramah ruling as "not

binding precedent" and dismissed all claims that had not been presented within the

six year limitations period. Pueblo ofZuni v. United States, 467 F. Supp. 2d 1101,

1113-14 (D.N.M. 2006). In March 2007, Judge Johnson denied class certification,

ruling that the class complaint failed to meet the prerequisites of Fed. R. Civ. P. 23.

Pueblo of Zuni v. United States, 243 F.R.D. 436, 452-53 (D.N.M. 2007). The

denial of class certification in Zuni left ASNA with only one option to vindicate its
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contract rights: to continue prosecuting its individually presented claims, which by

then were on appeal in the CBCA.

C. Facts Pertaining to ASNA.

ASNA is a not-for-profit corporation organized as a "tribal organization"

under § 450b(/) of the ISDA, and controlled by the governing bodies of the eight

federally-recognized Tribes occupying the North Slope of Alaska: the Native

Village of Atqasuk, the Native Village of Anaktuvuk Pass (Naqsragmiut), the

Native Village of Barrow Inupiat Traditional Government, the Kaktovik Tribal

Council, the Native Village of Nuiqsut, the Native Village of Point Hope, the

Native Village of Point Lay, and the Village of Wainwright. J.A. 204. Since

ASNA is an inter-tribal consortium, we refer to ASNA interchangeably here as a

"Tribe."

Effective January 18, 1996, ASNA signed a multi-year umbrella contract

and an FY1996 partial-year Annual Funding Agreement with IHS to begin

operating IHS's Samuel Simmonds Hospital in Barrow, Alaska. J.A. 171-91.

During March 1995 negotiations, ASNA and IHS determined that ASNA's

annualized contract support cost requirement for operating the Hospital totaled

$2,130,451. J.A. 54. But IHS informed ASNA that contract support funds to fully

support the Hospital were not available, and instead paid ASNA $500,000. J.A.
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193. IHS then posted ASNA on its contract support cost "queue" maintained for

new/initial and expanded contract funding. See J.A. 280 (ISD Queue dated July 2,

1996, showing ASNA's CSC amount as $2,301,842). This was the very same

agency practice which this Circuit and the Supreme Court, respectively, declared

unlawful in Thompson v. Cherokee Nation of Okla., 334 F.3d 1075, 1095 (Fed. Cir.

2003), and Cherokee, 543 U.S. at 647.

The same thing happened after ASNA signed the next year's annual funding

agreement. ASNA was owed $2,301,842 in contract support costs for FY 1997,

and IHS informed ASNA that "we are aware of ASNA's need for additional [CSC]

funds. If at all possible, given available funds, we will provide additional indirect

shortfall funds toward the latter part of this fiscal year." J.A. 281. But no further

contract support cost payments were made; instead, IHS once again posted ASNA

on the contract support queue list for new/initial and expanded contract funding.

J.A. 282 (ISD Queue updated Sept. 17, 1997, showing $2,301,842).

In FY1998, IHS for the first time paid ASNA some "new or expanded"

contract support cost funding from the agency's $7.5 million "ISD Fund" (because

by then, under IHS's allocation policy, ASNA had finally risen high enough on the

IHS queue to be paid). But portions of ASNA's contract requirement remained

unpaid, and once again IHS left ASNA on the queue for initial/new and expanded
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contract funding. E.g., J.A. 283 (ISD Queue dated Mar. 31, 1998, showing

$142,342 for Arctic Slope). These underpayments led to ASNA's participation in

the Zuni case, and to ASNA's eventual presentment of individual CDA claims to

the agency.

SUMMARY OF ARGUMENT

Equitable tolling applies when a "claimant has actively pursued his judicial

remedies by filing a defective pleading during the statutory period," Irwin v.

Department of Veterans Affairs, 498 U.S. 89, 96 (1990), and an unsuccessful class

action is one example of such a "defective pleading." Id. at 96 n.3, citing

American Pipe & Const. Co. v. Utah, 414 U.S. 538 (1974).

Here, there was precisely such an unsuccessful class action. It was filed in

2001 to vindicate ASNA's contract claims against the Indian Health Service, and

ASNA relied on that timely-filed action as the means to diligently pursue its claims

against IHS. ASNA's reasonable reliance on the filing of the class action therefore

warrants equitable tolling of the limitations period from the time the class

complaint was filed in 2001

agency in 2005.

ASNA's actual reliance

until ASNA individually presented its claims to the

on the timely-filed 2001 class action was

particularly justified because ASNA had long been a member of a second, certified
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class action involving a virtually identical class and identical claims against a sister

agency, pending in the same district court and before the same district judge. Not

only was ASNA a member of the class in that second case; it had actually

recovered damages in that case, all without ever having individually presented its

own claims to the agency. ASNA's successful experience in this older class action

(which is still ongoing today)underscores the reasonableness of ASNA's belief

that its claims against the Indian Health Service were going to be litigated through

the timely filing of the 2001 class complaint at issue here.

In balancing the equities to toll the presentment period to 2005, there is no

prejudice to IHS. The timely filing of the class action in 2001 put IHS on full

notice of the nature and scope of the claims against it. Crown, Cork & Seal Co.,

Inc. v. Parker, 462 U.S. 345, 353 (1983). Moreover, no issue can arise as to the

preservation of evidence or fading witness memories when, as here, the merits of

the claims will be adjudicated based upon an administrative record which contains

the controlling contract documents. Menominee Indian Tribe of Wisconsin v.

United States, 614 F.3d 519, 532 (D.C. Cir. 2010); Council of Athabascan Tribal

Governments v. United States, 693 F. Supp. 2d 116, 123 (D.D.C. 2010).

The Board majority erred in viewing the Tribe's equitable tolling argument

as simply a manifestation of the legal class action tolling doctrine rejected by this
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Court in ASNA I. Contrary to the majority's view, the two tolling concepts are

entirely different, are based on different legal standards, and depend on different

(albeit, here, overlapping) facts. Bright v. United States, 603 F.3d 1273, 1287-88

(Fed. Cir. 2010); Stone Container Corp. v. United States, 229 F.3d 1345, 1354

(Fed. Cir. 2000). Because class action tolling is statutory, it applies automatically

to all putative class members, whether or not such members had knowledge of the

class complaint, much less whether they relied upon it in taking or refraining from

taking certain action. In contrast, equitable tolling turns on the particular e_ities

presented when a "defective pleading" has been filed and then actually relied upon

by the claimant.

Unlike the typical absent class member who may not even know of the class

action filing, the undisputed evidence here is that ASNA had knowledge of and

actually relied upon the class complaint to protect its claims in a context where its

parallel claims against a sister agency were already being vindicated in a second

class action. The fact that, years later in 2007, the federal district court would rule

that 'non-presenters' could not be included in a CDA class, does not preclude the

application of equitable tolling when there was actual knowledge and reasonable

reliance on the class filing years earlier. As the Ninth Circuit concluded in an

analogous class case, the two types of tolling "are not congruent" and equitable

20



tolling "covers situations beyond those covered by" class action tolling. Hatfield v.

Halifax PLC, 564 F.3d 1177 (9th Cir. 2009).

Judge Steele correctly noted in dissent that equitable tolling is particularly

warranted here given the Government's well-established trust responsibility to

Indian Tribes and Congress's repeated expression of that trust relationship in the

statute under which ASNA's contract claims arise--the Indian Self Determination

Act. Because of that trust responsibility, both that statute and the contracts formed

under it expressly provide that they are to be "liberally construed" for the benefit

of the tribal contractor. 25 U.S.C. § 450l(c). This congressional command

supports the generous application of equitable tolling so that ASNA is not deprived

of the opportunity to have its claims heard on the merits under circumstances

where the govemment's defense to those claims will not be prejudiced.

ARGUMENT

I. THE STANDARD OF REVIEW IS DE NOVO.

Under 41 U.S.C. § 7107(b) of the CDA (formerly § 609(b)), "the decision of

the agency board on a question of law is not final or conclusive," review in this

Court is de novo, and this Court will therefore "exercise independent review." Do-

Well Maeh. Shop, Inc. v. United States, 870 F.2d 637, 639 (Fed.Cir. 1989).
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The same is generallytrue in equitable tolling cases: where, as here, "the

facts are undisputed, but application of the appropriate standard to the undisputed

facts is required," the standard ofrev.iew is de novo. Former Employees of Sonoco

Prods. Co. v. Chao, 372 F.3d 1291, 1295 (Fed. Cir. 2004); Brandenburg v.

Principi, 371 F.3d 1362, 1364 (Fed. Cir. 2004). The parties below agreed there

were no material issues of fact. 2

II. EQUITABLE TOLLING APPLIES WHERE A PARTY HAS

DILIGENTLY PURSUED ITS CLAIMS BUT HAS FILED A

"DEFECTIVE PLEADING."

In ASNA I this Court held that "equitable tolling applies to the six-year time

limitation set forth in [the CDA]." 583 F.3d at 798. The court reached its

conclusion primarily by applying the "Irwin presumption" that, as a general rule,

"the same rebuttable presumption of equitable tolling applicable to suits against

2 ASNA submitted to the Board a motion for summary judgment and a statement

of undisputed facts in support of that motion, together with an affidavit from Eben

Hopson, Jr., ASNA's President during the relevant period. J.A. 38-9. With one

minor and immaterial exception, IHS did not contest any of the facts asserted by

ASNA. (The only exception was ASNA's inadvertence in stating that it had

presented its claims on September 1, 2005, instead of on September 30, 2005, an

inconsequential error which IHS conceded "does not raise a material issue of fact."

J.A. 447-48. IHS's only other response to ASNA's statement of facts is irrelevant

to the issue here on appeal. IHS claimed it had not had an opportunity for

discovery and therefore was "unable to respond" to ASNA's assertion that it had

worked with an expert to calculate its claim amounts. J.A. 448-49. The objection,

though not well taken, is immaterial because the tolling issue does not turn on

ASNA's employment of an expert.)
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private defendants should also apply to suits against the United States." Irwin v.

Dep 't of Veterans Affairs, 498 U.S. at 95-96. Accord Menominee Indian Tribe of

Wis. v. United States, 614 F.3d 519, 529 (D.C. Cir. 2010).

The Supreme Court in Irwin explained the equitable principles that give rise

to tolling. Although granted "sparingly," the Court said that "[w]e have allowed

equitable tolling [1] in situations where the claimant has actively pursued his

judicial remedies b',/filin_ a defective pleading during the statutory period, or [2]

where the complainant has been induced or tricked by his adversary's misconduct

into allowing the filing deadline to pass." 498 U.S. at 96 (emphasis added); accord

Santana-Venegas v. Principi, 314 F.3d 1293, 1296 (Fed. Cir. 2002). 3

With regard to the tolling at issue here--tolling that is justified by the

diligent and timely filing of a "defective pleading" "Irwin cited to three cases...

as examples of lawsuits where a timely but defective filing merited tolling of a

3 Although Irwin lists two paradigmatic situations for the application of equitable

tolling, the Supreme Court has acknowledged that "tolling might be appropriate in

other cases" as well. E.g., Young v. United States, 535 U.S. 43, 50 (2002);

Baldwin County Welcome Center v. Brown, 466 U.S. 147, 151 (1984). Accord

Mapu v. Nicholson, 397 F.3d 1375, 1380 (Fed. Cir. 2005) ("We again reject the

suggestion that equitable tolling is limited to a small and closed set of factual

patterns .... "); Barrett v. Principi, 363 F.3d 1316, 1318 (Fed. Cir. 2004)

("[E]quitable tolling is available in a variety of circumstances .... "); Nunally v.

MacCausland, 996 F.2d 1, 5 n.7 (lst Cir. 1993) ("A fair reading of Irwin, however,

shows that the Court did not undertake an exhaustive list of factors that may be

considered in the equitable weighing process.").
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statutory limitations period." Arakaki v. United States, 62 Fed. C1. 244, 251 "(2004).

First, Irwin cited Burnett v. N.Y. Cent. R.R. Co., 380 U.S. 424 (1965), where the

Court held that a two-year limitations period under the Federal Employers'

Liability ACt (FELA) was tolled by the plaintiff's filing of a complaint in a state

court where it turned out venue was improper. After the state court dismissed the

action, the plaintiff re-filed in federal court, but after the statute of limitations had

expired. The Supreme Court held "that when a plaintiff begins a timely FELA

action in a state court of competent jurisdiction, service of process is made upon

the opposing party, and the state court action is later dismissed because of

improper venue, the FELA limitation is tolled during the pendency of the state

action." 380 U.S. at 428. The Court noted that the plaintiff "did not sleep on his

rights but brought an action within the statutory period in the state court of

competent jurisdiction," albeit one of improper venue. Id. at 429. Further, the

Court stressed, the defendant was served with process within the limitations period

and therefore was on notice of the claim against it. The "policy of repose" served

by a statute of limitations for the benefit of defendants "is frequently outweighed..

. where the interests of justice require vindication of the plaintiff's rights." Id. at

428.
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Irwin's second example of a "defective pleading" is Herb v. Piteairn, 325

U.S. 77 (1945). There, a plaintiff filed an FELA action in a state court that lacked

jurisdiction. The Supreme Court held the action had nonetheless been

"commenced" for purposes of the two-year statute of limitations "when instituted

by service of process issued out of a state court, even if one which itself is unable

to proceed to judgment," where state law permitted the transfer of the case to a

court with jurisdiction. 325 U.S. at 78-79.

Irwin's third example of a "defective pleading" is the one most directly

applicable here--American Pipe & Const. Co. v. Utah, 414 U.S. 538 (1974). Irwin

parenthetically explains the basis for equitable tolling under American Pipe:

"plaintiff's timely filing of a defective class action tolled the limitations period as

to the individual claims of purported class members." 498 U.S. at 96 n.3. That is,

as framed by Irwin, the Court treated the filing of an unsuccessful class action as a

"defective" pleading that can give rise to equitable tolling of the statute of

limitations for the "individual claims" that are subsequently pursued by "purported

class members." Such is the situation here.
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III. ASNA'S REASONABLE RELIANCE ON THE FILING OF A

"DEFECTIVE PLEADING"--THE TIMELY 2001 ZUNI CLASS

ACTION COMPLAINT--JUSTIFIES EQUITABLE TOLLING OF
THE CDA'S LIMITATIONS PERIOD.

A. ASNA Diligently Pursued Its Claim Through the Timely Filing of

the Zuni Class Complaint, Even Though That Complaint Proved

to Be a "Defective Pleading."

This case warrants the application of equitable tolling because ASNA acted

reasonably and diligently--and well within the applicable limitations period--in

relying on what turned out to be a "defective pleading" (namely, the Zuni class

complaint) to vindicate its contract claims.

ASNA was diligent because it reasonably believed that the timely filing of

the Zuni class complaint in 2001, more than a year before the expiration of the

limitations periods for the oldest of its claims, was a legally effective means by

which its damage claims could be and would be adjudicated.

On the face of the Zuni Complaint, ASNA was indisputably included in the

putative class. The Complaint was filed on behalf of "all tribes and tribal

organizations contracting with IHS under the ISDA between fiscal years 1993 to

the present," and ASNA had contracted with IHS under the ISDA during that

period. Further, the Complaint sought damages for contract support

underpayments--precisely the same claim that ASNA wished to assert.
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Thus, had Judge Hansen in Zuni certified the class described in the

Complaint--just as Judge Hansen had done in Ramah--ASNA's FY 1996-1998

claims for CSC underpayments would have been adjudicated in that class action.

In other words, the filing of the 2001 class complaint, which on its face

encompassed both ASNA and ASNA's claims, was for all practical purposes the

equivalent of a 2001 pleading timely filed by ASNA to litigate those claims.

It turned out years later, of course, that the Zuni Complaint was a "defective

pleading" because Judge Johnson (contrary to the 1993 Ramah decision) excluded

non-presenters from the putative class on jurisdictional grounds, and then denied

class certification altogether. Supra 15. But that subsequent decision does not

undermine the reasonableness of ASNA's reliance years earlier on the filing of the

class complaint.

Indeed, a class complaint that is eventually deemed "defective" for failure

to meet Rule 23's prerequisites is no different for tolling purposes than a complaint

that is "defective" because it is filed in a court without jurisdiction, e.g., Herb v.

Pitcairn, supra, or in a court of improper venue, e.g., Burnett, supra. In the latter

two situations, a plaintiff tries to institute an action to adjudicate its claims, but the

effort fails because of some defect in its pleading which, as a matter of law,

prevents the case from proceeding to the merits in that forum. The same is true for
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a putative class member described in a class complaint in a case where class

certification is subsequently narrowed to exclude the putative member, or where

the class fails altogether. The common denominator in all of these cases is that the

plaintiff did not "sleep on its rights," Burnett, 380 U.S. at 429, but rather

reasonably relied in good faith on the defective filing to protect its interests.

The Board majority below justified its rejection of equitable tolling by

concluding that "the complaint itself" was not defective, only the motion to certify

the class. Add. 6a. But that distinction is meaningless. It is also not accurate, for

the class in Zuni was described in the Complaint and the Complaint was expressly

filed as a class action. Were it otherwise, the Supreme Court in Irwin would not

have cited American Pipe as an example of a "defective pleading" because there,

as here, the defect could easily have been characterized as a defective certification

motion rather than a defective class complaint.

The Court of Federal Claims (CFC) has considered a similar situation and

ruled in favor of tolling. In Land Grantors in Henderson, Union & Webster

Counties, Ky. v. United States, 64 Fed. C1. 661 (2005), the CFC ruled a statute of

limitations equitably tolled, in part, because the plaintiffs relied on the filing of a

class action complaint that failed to survive a motion to dismiss. The court noted

that the complaint "was never certified as a class and was dismissed on
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jurisdictional grounds," 64 Fed. C1. at 714, but then said that "the United States

Supreme Court specifically has 'allowed equitable tolling in situations where the

claimant has actively pursued.., judicial remedies by filing a defective pleading

during the statutory period.'" Id. (quoting Irwin, 498 U.S. at 96). In discussing

plaintiffs' reliance on the unsuccessful, class action, the court noted that the

plaintiffs "may have assumed, erroneously, that sufficient efforts were made to

preserve their legal rights to benefit from the doctrine of equitable tolling by the

filing of the [class] complaint." 64 Fed. C1. at 715.

B. ASNA Meets Both the Supreme Court's "Reasonable Diligence"

Standard and This Circuit's "Relaxed" Diligence Standard.

ASNA's reliance on the Zuni class action filing was reasonable, and its

actions under the circumstances were certainly diligent. After all, "[t]he diligence

required for equitable tolling purposes is 'reasonable diligence,' not 'maximum

feasible diligence.'" Holland v. Florida, 130 S. Ct. 2549, 2565 (2010) (intemal

quotations and citations omitted) (emphasis added); see also Campbell v. United

States, 375 Fed. Appx. 254, 259 (3rd Cir. 2010) ("Equitable tolling requires the

exercise of reasonable diligence."); In re Jim L. Shetakis Distributing Co., 401 Fed.

Appx. 249, 251 (9th Cir. 2010) ("A party cannot invoke equitable tolling when it

fails to investigate its claim in a reasonable, diligent manner."); Pafe v. Holder,
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615 F.3d 967, 969-70 (8th Cir. 2010) (applying standard of "reasonable

diligence").

Although ASNA meets this "reasonable diligence" standard, the test is

actually more relaxed when the circumstances involve timely action--here, the

2001 class complaint in Zuni. This Court has observed that "the diligence

requirement is more relaxed for cases where the claimant filed a pleading in the

wrong place as opposed to filing it after a statutory deadline." Jaquay v. Prineipi,

304 F.3d 1276, 1287 (Fed. Cir. 2002) (en banc), overruled on other grounds by

Henderson v. ShinseM, 589 F.3d 1201 (Fed. Cir. 2009) (en banc), rev'd 131 S. Ct.

1197 (2011). "When a lawsuit is filed, that filing shows a desire on the part of the

plaintiff to begin his case and thereby toll whatever statutes of limitation would

otherwise apply. The filing itself shows the proper diligence on the part of the

plaintiff which such statutes of limitation were intended to insure." Goldlawr v.

Heiman, 369 U.S. 463, 467 (1962). Indeed, "[t]he filing of the misdirected paper

itself satisfies the diligence requirement as a matter of law." Jaquay, 304 F.3d at

1288. Here, the New Mexico district court where the Zuni class complaint was

filed may have turned out to be the "wrong place" for ASNA to file its claims, but

the filing certainly was made before the CDA's statutory deadline. Since ASNA

relied on the filing of the "defective" Zuni class action as the vehicle to pursue its
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claims, and since that filing was made well within the statutory six year limitations

period for the filing of ASNA's claims, ASNA meets this Court's relaxed diligence

requirement.

Regardless of whether the class complaint is viewed as ASNA's own filing,

made in the "wrong place," ASNA's reliance on the Zuni class action was

especially reasonable in the unique context in which that class action was filed. At

the time the Zuni complaint was filed in 2001, the 1993 class certification

precedent from Ramah was unquestioned and stood squarely for the proposition

that a tribal contractor was not required to individually present its claims or

exhaust administrative remedies in order to participate in a class recovery for

contract support cost underpayments. ASNA was a direct beneficiary of that ruling

in Ramah. The Ramah precedent was issued by the same district court--indeed,

by the same District Judge---before whom the Zuni class action was pending.

ASNA's President testified that he knew that "ASNA's claims had already

succeeded in Ramah without ASNA filing its own claims," J.A. 437 (Hopson Aft.

¶ 12), and there was every reason for ASNA to believe that the same judge who

certified a class in Ramah that included non-presenters like ASNA, would decide

the same issue the same way in Zuni.
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The Board majority dismissed the relevance of Ramah because the CDA six

year limitations period had not yet been enacted when the Ramah class was

certified, Add. 5a, and therefore "the cases involved analyses of actions taken

under different legal frameworks." Add. 6a. But this is a distinction without a

difference. The holding of Ramah was that presentment was not required at all

because "it is not necessary that each member of the proposed class exhaust its

administrative remedies under the Contract Disputes Act." J.A. 319. 4 Because it

had been decided that presentment by class members under these circumstances

was not required, it was reasonable for ASNA not to present its claims either,

whether before or after the expiration of any subsequently enacted limitations

period. Put differently, a deadline for presentment is irrelevant when presentment

is not required at all.

Thus, from the time the Zuni complaint was filed in 2001 until ASNA

presented its claims in 2005, ASNA reasonably relied on the Ramah precedent for

4 The Ramah court rejected as futile the individual presentment requirement in the

context of a class action challenging an agency's systemic underpayment of

contract support costs. The court reasoned that "exhaustion of administrative

remedies is not required" where an action challenges an agency's "policies and

practices" and "seeks to make systemwide reforms." J.A. 319. The Zuni case

raised precisely the same kind of systemic challenge to IHS policies and practices

(reflected in "circulars") that resulted in the same kind of class-wide

underpayments of contract support costs (namely, a flawed understanding of

federal appropriations law, see supra 17). J.A. 373-74, 378-80, 391. Presentment

here would have been--and proved to be--equally futile.
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its belief that its CSC claims would be adjudicated through the vehicle of the Zuni

class and without any need to separately present its claims. The Tribe's reliance

on Ramah was entirely justified, given the state of the law at the time and what

ASNA knew. The fact that the law changed unforeseeably in 2007, and that a class

in Zuni ultimately was not certified, does not mean that ASNA's prior reliance on

the holding in Ramah was retroactively unreasonable.

Indeed, in far more ambiguous contexts involving a change in controlling

law, equitable tolling has nonetheless been allowed. E.g., Townsend v. Knowles,

562 F.3d 1200 (9th Cir. 2009) (equitable tolling of statute of limitations for filing

federal habeas petition under the Antiterrorism and Effective Death Penalty Act

(AEDPA) warranted where petitioner delayed filing petition in reliance on circuit

precedent that was subsequently declared to be erroneous), abrogated on other

grounds by Walker v. Martin, 131 S. Ct. 1120 (2011); Harris v. Carter, 515 F.3d

1051 (9th Cir. 2008) (same); York v. Galetka, 314 F.3d 522 (10th Cir. 2003)

(equitable tolling of limitations period to file habeas petition warranted where

petitioner relied on "unsettled" circuit precedent about whether filing deadline was

tolled); Clymore v. United States, 217 F.3d 370, 375 (5th Cir. 2000) (equitable

tolling warranted given "the unsettled state of the law" regarding venue for a Rule

41(e) motion to return property, so that "even an experienced and able attorney
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would have had to guess as to the proper venue in which to bring the claim");

Valenzuela v. Kraft, Inc., 801 F.2d 1170, 1174-75 (9th Cir. 1986) (equitable tolling

is warranted where controlling law was "unclear" about whether federal courts had

exclusive jurisdiction over Title VII claims, and petitioner filed in state court,

which dismissed the action).

By any standard, ASNA was diligent in trying its best to protect its claims

under the circumstances as they existed at the time. Far from being

"disinterested," ASNA deliberately sought to gain the same protection for its IHS

claims as it had secured for its BIA claims, and it reasonably believed the steps

being taken in 2001 were "sufficient." Burnett, 380 U.S. at 429 (employee "failed

to file an FELA action in the federal courts, not because he was disinterested, but

solely because he felt that his state action was sufficient."). As the undisputed

evidence established, ASNA "kept a close watch on the litigation against the

Bureau of Indian Affairs and against the Indian Health Service over contract

support cost shortfalls, because in that period ASNA never received full funding

for its contract support cost requirements from either agency." J.A. 435 (Hopson

Aft. at ¶ 4). In light of these undisputed facts, the limitations period should have

been tolled.
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C. Equitable Tolling Will Not Prejudice IHS, Because IHS Was Put

On Notice of ASNA's Claims by the 2001 Filing of the Zuni Class

Complaint.

On the other side of the equities ledger is the possibility of prejudice to the

Govemment's interests. But the filing of the Zuni class complaint already

protected the Government's interests because that complaint put IHS on notice of

the full nature and scope of the claims asserted against it. Here, it bears noting that

"[s]tatutes of limitations are primarily designed to assure fairness to defendants."

Burnett, 380 U.S. at 428, and they do this "by preventing surprises through the

revival of claims that have been allowed to slumber until evidence has been lost,

memories have faded, and witnesses have disappeared." Order of R.R. Tel. v. Ry.

Express Agency, 321 U.S. 342, 348-49 (1944).

Here, the 2001 filing of the Zuni class complaint within the applicable

limitations period put the Government on notice that over 300 tribal contractors

were seeking damages for contract underpayments suffered over a defined period,

and that ASNA's five-year old claims were indisputably within the scope of the

described claims. Indeed, whether a class complaint is ultimately successful or

not, "a class complaint 'notifies the defendants not only of the substantive claims

being brought against them, but also of the number and generic identities of the

potential plaintiffs who may participate in the judgment.' The defendant will be
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aware of the need to preserve evidence and witnesses respecting the claims of all

the members of the class. Tolling the statute of limitations thus creates no

potential for unfair surprise .... " Crown, Cork & Seal Co., lnc. v. Parker, 462

U.S. 345, 353 (1983) (citations omitted). Id. Like class action tolling, equitable

tolling of the statute of limitations for ASNA's claims works no prejudice to IHS;

the government's legitimate interests in receiving timely notice remain fully

served.

Nor, on the facts here, can the government show any other form of

prejudice. The case on the merits relies entirely on documents that are set forth in

full in the Administrative Record filed with the Board--contracts, shortfall reports,

audits. In Council of Athabascan Tribal Governments v. United States, 693 F.

Supp. 2d 116 (D.D.C. 2010), the court made precisely this point in rejecting the

government's laches defense against similar CSC damage claims, where the claims

were far older than those at issue here: _._

[T]he Council's claims involve issues of statutory and contract

interpretation, and the defendants concede that "the contract

documents themselves should dispose of this case." The defendants

neither show why testimony from these witnesses would be necessary

nor provide any evidence supporting their claim that these witness'

memories have actually faded.

ld. at 123 (citations omitted). As here, "an administrative record exists containing

the contract and all modifications. The existence of the administrative record
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substantially mitigates any possibility of evidentiary prejudice.., as the contract

documents will likely be dispositive." ld. In a related case, the D.C. Circuit

agreed, reversing a district court's dismissal on laches grounds of a CSC claim by

the Menominee Tribe and noting, "We fail to see how the tribe's delay prejudiced

the government." Menominee, 614 F.3d at 532.

IV. ASNA'S CLAIM FOR EQUITABLE TOLLING IS LEGALLY
DISTINCT FROM THE CLASS ACTION TOLLING CLAIM

REJECTED IN ASNA L

The Board majority concluded that ASNA's argument for equitable tolling

"conflated the concepts of equitable tolling and class action tolling .... " Add. 6a.

According to the majority, "[T]he very factors that prohibit ASNA from relying

upon the class action lawsuit to toll the time limitations for presenting its claim

also derail ASNA's argument that equitable tolling should apply because it had

diligently attempted to pursue its claims." Add. 7a. But it is the Board opinion

which conflates the two doctrines by reasoning, incorrectly, that once class action

tolling is found not to apply, there is aper se bar against equitable tolling too.

In ASNA I this Court ruled that class action tolling is available only to

"asserted members of the class who would have been parties had the suit been

permitted to continue as a class action." 583 F.3d at 796 (emphasis added)

(quoting American Pipe, 414 U.S. at 554). The Court said that "an ISDA claimant
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that has not presented its claim to a contracting officer pursuant to the CDA cannot

be a class member in an ISDA class action." Id. at 795. Since ASNA had not

timely presented it claims, this Court ruled that ASNA could not benefit from Rule

23 class action tolling.

But equitable tolling is not at all the same. Subsequent to ASNA I, this Court

discussed the relationship between class action tolling and equitable tolling,

stressing that "the two concepts are different." Bright v. United States, 603 F.3d

1273, 1287 (Fed. Cir. 2010). Class action tolling "does not modify a statutory time

limit 'or extend equitable relief.' Rather, it is a procedure that suspends or tolls the

running of the limitations period for all purported members of a class once a class

suit has been commenced, in a manner consistent with the proper function of a

statute of limitations." Id. at 1288. See also Stone Container Corp. v. United

States, 229 F.3d 1345, 1354 (Fed. Cir. 2000) (class action tolling is "statutory

rather than equitable"). Class tolling serves "to facilitate the objectives of the class

action procedure," especially the "efficiency and economy" of class litigation.

Bright, 603 F.3d at 1288 (quoting American Pipe, 414 U.S. at 553). It does not

"turn on 'equities' because such tolling is not triggered by equitable

considerations." Id.
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Equitable tolling, by contrast, turns entirely on the particular equities of the

"facts" and "circumstances" presented in each case. See ASNA I, 583 F.3d at 798,

800; Holmberg v. Armbrecht, 327 U.S. 392, 397 (1946); Glus v. Brooklyn E. Dist.

Terminal, 359 U.S. 231, 235 (1959). It is "is a principle that permits courts to

modify a statutory time limit and 'extend equitable relief' when appropriate."

Bright, 603 F.3d at 1287 (quoting Irwin, 498 U.g. at 96). It is a type of tolling that

is intended to "ameliorate the inequities that can arise from strict application of a

statute of limitations." Chung v. U.S. Dep 't of Justice, 333 F.3d 273,275 (D.C.

Cir. 2003). Its purpose "is to soften the harsh impact of technical rules which

might otherwise prevent a good faith litigant from having his day in court and to

prevent the unjust technical forfeiture of causes of action." United States v.

Buckles, 647 F.3d 883, 891 (9th Cir. 2011) (quotations and internal citations

omitted).

This difference is best illustrated by the fact that statutory class action tolling

applies even when a putative class member is entirely unaware that a class

complaint has been filed, much less has acted with diligence and reasonably relied

upon its filing. American Pipe, 414 U.S at 552 (applying class tolling to "asserted

class members who were unaware of the proceedings brought in their interest or

who demonstrably did not rely on the institution of those proceedings") (emphasis
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added). Equitable tolling, by contrast, applies only as a matter of equity, and

therefore depends (in this context) both on the absent class member's actual

awareness that the class suit was filed, and also on his reasonable and

demonstrable reliance on it. These are different doctrines, with different standards,

and they are satisfied by different facts. One tolling doctrine does not depend on

the other, nor does the failure to satisfy one standard preclude satisfying the other.

E.g., Townsend, 562 F.3d at 1200, 1205 (9th Cir. 2009) (habeas petitioner was

ineligible for statutory tolling of limitations period under AEDPA but was "entitled

to equitable tolling.").

This Court's analysis in ASNA I confirms this distinction. ASNA's claim of

actual reliance on the filing of the Zuni class complaint, based on the prior class

certification in the Ramah case, played no part in this Court's rejection of class

action tolling. The Court did not even consider ASNA's knowledge of Zuni and

Ramah, much less the reasonableness of its reliance. Nor did it consider possible

prejudice to the Government. (Instead, the Court rejected class tolling because it

concluded that a non-presenter like ASNA could never have been a part of any

class that might have been certified in Zuni.) Whether or not ASNA knew that the

Zuni class complaint had been filed, whether or not ASNA thought that a Zuni

class would be certified, whether or not any such belief was reasonable based on
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ASNA's actual experience in the Ramah case, and whether or not ASNA otherwise

acted diligently to protect its interests--all these questions were irrelevant to the

Court's decision in ASNA I that legal and automatic Rule 23 class tolling could not

protect ASNA. But these facts are at the core of whether the equitable tolling

standard has been met, and it was precisely to review such facts that this Court

remanded the matter to the Board. Indeed, the Board's conflation of class action

tolling with equitable tolling conflicts with this Court's decision in ASNA I, which

rejected class action tolling but which approved of equitable tolling and remanded

for a proper equitable tolling analysis.

To be sure, there is some overlap in the facts surrounding the application of

the two doctrines here. But simply because the facts fail to satisfy the test for one

tolling doctrine does mean the same facts are off-limits when considering a

different test for a different tolling doctrine.

This point is well illustrated by the Ninth Circuit's decision in Hatfield v.

Halifax PLC, 564 F.3d 1177 (gth Cir. 2009). There, an investor filed a putative

nationwide class action suit in New Jersey state court against a commercial

enterprise. The New Jersey suit was dismissed and the suit was then re-filed in

federal court in California. The federal district court dismissed the California suit

because it was filed after the expiration of the applicable limitations period.
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The plaintiffs argued that the limitations period had been subject to

American Pipe class action tolling during the pendency of the putative New Jersey

class action. On appeal the Ninth Circuit rejected that argument, because it

concluded that California law does not allow "American Pipe tolling in a case

where a plaintiff sought to use a class action filed in one jurisdiction to toll an

action later filed in another." 564 F.3d at 1187 (citing Clemens v. Daimler

Chrysler, 534 F.3d 1017 (9th Cir. 2008)). However, the court said that although

California law "would foreclose application of American Pipe here, it does not

dictate a similar rejection of California's equitable tolling doctrine .... " Id. at

1187-88:

Although the two types of tolling - equitable and American Pipe -

overlap to some extent, and even though California courts have

treated them at times as interchangeable, they are not congruent ....

[T]he class-action tolling discussed in American Pipe and Crown is a

species of legal tolling, not equitable tolling. Thus, by the Halifax

Appellees' own admission, Clemens, which only rejected the

application of American Pipe tolling in a cross-jurisdictional action,

does not affect the application of California's equitable tolling

doctrine, which covers situations beyond those covered by American

Id. at 1188 (internal quotations and citations omitted) (emphasis added). The

Ninth Circuit noted that the purpose of California's equitable tolling doctrine "is to

toll the statute of limitations in favor of a plaintiff who acted in good faith where
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the defendant is not prejudiced by having to defend against a second action." /d.

The same is true of federal equitable tolling law. Supra 23-25, 28-30, 33-34.

Applying this standard (and notwithstanding its conclusion that class action

tolling was inapplicable as a matter of law), the court relied on the pendency of the

New Jersey class action to equitably toll the limitations period for re-filing the case

in Califomia. As the court saw it, the Califomia plaintiffs reasonably relied on the

filing of the New Jersey class action, and thus "acted in a good faith belief that the

six-year statute of limitations was tolled during the pendency of the New Jersey

state court action." Id. at 1186; see also id. at 1190 (concluding that dismissal of

the subsequent California action "would be particularly unfair here, considering the

likelihood that at least some class members may have relied on the filing of

Hatfield's original class action to vindicate their rights.").

So too, here. This Court's rejection of ASNA's claim for class action tolling

under American Pipe does not foreclose the extension of "equitable relief" to

"modify a statutory time limit," Bright, 603 F.3d at 1288, in a situation where

ASNA exercised due diligence in pursuing its claim by reasonably relying on the

then-pending Zuni class action--a diligence made all the more reasonable by

ASNA's experience in the earlier Ramah class action.
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The Board majority rejected Hatfield's relevance because it "involved a

cross-jurisdictional tolling issue in which American Pipe tolling is inapplicable"

whereas "[t]his case involves no cross-jurisdictional tolling issue." Add. 8a. That

distinction misses the point entirely. The issue is not why class tolling is

inapplicable, but whether a set of facts that do not give rise to class tolling can

nonetheless give rise to equitable tolling. On that core issue, Hatfield is directly on

point, and squarely stands for the proposition that where a party can show a

reasonable and good faith reliance on the filing of a defective class action,

equitable tolling can apply even if class tolling does not. The same is true here.

V. EQUITABLE TOLLING IS ESPECIALLY WARRANTED WHERE
IT WOULD BENEFIT A DISADVANTAGED AND PROTECTED

PLAINTIFF.

This Court has recognized in several cases that the equitable tolling of filing

deadlines is particularly appropriate for the benefit of a specially protected group,

such as veterans. E.g. Kirkendall v. Dep't of the Army, 479 F.3d 830, 841 (Fed.

Cir. 2007) (en banc) (equitable tolling is consistent with an anti-discrimination

statute that is an "expression of gratitude" to "men and women who have risked

their lives in defense of the United States"); Bailey v. West, 160 F.3d 1360, 1365

(Fed. Cir. 1998) (en banc) (relying on the "particular relationship between veterans

and the government" to determine there were grounds to apply equitable tolling);
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overruled in Henderson v. Shinseki, 589 F.3d 1201 (Fed. Cir. 2009) (en banc),

overruling reversed in Henderson ex rel. Henderson v. Shinsela', 131 S. Ct. 1197,

1205 (2011) (the court should "place a thumb on the scale in the veteran's favor").

The same principle should apply to Indian Tribes and tribal organizations, to

whom the federal government owes a special trust responsibility. As Judge Steele

notedinherdissent,"Congressandthecourtshavebeenat leastassolicitous0fthe

Indians as they have been of veterans and Social Security beneficiaries, and the

same reasoning should apply to the administrative scheme set out in the ISDA."

Add. 17a. Indeed, there is a "general trust relationship-between the United States

and the Indian people," United States v. Mitchell, 463 U.S. 206, 225 (1983), that

dates back to the earliest days of the Republic. Cherokee Nation v. Georgia, 30

U.S. (5 Pet.) 1, 17 (1831) (characterizing the relationship between the United

States and Indian Tribes as that "ofa ward to his guardian"); see also United States

v. White Mountain Apache Tribe, 537 U.S. 465,476 n.3 (2003). The Secretary is a

trustee and under the ISDA is contracting to the trust beneficiary the operation of a

trust program. The Secretary has an "overriding duty . . . to deal fairly with

Indians," Morton v. Ruiz, 415 U.S. 199, 236 (1974), and to conform her conduct to

the law.
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This trust relationship has particular force in the context of the ISDA, where

Congress has repeatedly recognized the federal government's trust responsibility to

Tribes, e.g., 25 U.S.C. § 450a(b) (reaffirming federal government's "unique and

continuing relationship with, and responsibility to, individual Indian tribes and to

the Indian people as a whole"); § 450l(c) (noting the "trust responsibility of the

United States to the Tribe(s) or individual Indians"); § 450n(2) (noting the "trust

responsibility of the United States with respect to the Indian people"), and has

bestowed extraordinary procedural safeguards on tribal contractors specifically to

protect them from underpayments by federal agencies, s

The ISDA itself and every ISDA contract require that "[e]ach provision of

the [ISDA] and each provision of this Contract shall be liberally construed for the

benefit of the Contractor .... " 25 U.S.C. § 450/(c) (Model Contract at sec.

5 The CDA procedures were incorporated into the ISDA in order to provide tribal

contractors with "strong remedies" for breach of their contracts by the federal

agencies. As noted in a seminal Senate Report, these remedies "are required

because of th[e] agencies' consistent failures over the past decade to administer

self-determination contracts in conformity with the law. Self-determination

contractors' rights under the Act have been systematically violated particularly in

the area of funding indirect costs. Existing law affords such contractors no

effective remedy for redressing such violations." S. Rep. No. 100-274, at 36

(1987). Uniquely, the CDA's remedies for ISDA contractors are in addition to

special remedies in federal district court. 25 U.S.C. § 450m-l(a). In short, CDA

remedies were added to the ISDA in order to facilitate, not frustrate, the

vindication of tribal contractor rights, a legislative intent that supports the liberal

application of equitable tolling here.
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l(a)(2)) (emphasis added); 25 C.F.R. §§ 900.3(a)(5). This mandatory rule of.

statutory construction necessarily applies as well to the provisions of the CDA

(including section 605(a)) which are expressly cross-referenced by the ISDA and

incorporated into it, and which (for these purposes) are therefore made subject to

the same rule of liberal construction in favor of tribal contractors as the ISDA

itself.

Only two years ago Congress reaffirmed the Nation's "special trust

responsibilities and legal obligations to Indians," 25 U.S.C. § 1602, not only in the

general context of health care, § 1602(1)-(2), but in the specific context of

"implement[ing] . . . the national policy of Indian self-determination," § 1602(5),

and "provid[ing] funding for programs and facilities operated by Indian tribes and

tribal organizations in amounts that are not less than the amounts provided to

programs and facilities operated directly by the [Indian Health] Service." Id. at §

1602(7). See generally, Indian Health Care Improvement Act of 1976, Pub. L. No.

94-437 (codified as amended at 25 U.S.C. §§ 1601-1683) (IHCIA). That special

trust responsibility--to protect ISDA-contracted Indian health programs (like the

Samuel Simmons Hospital being operated by ASNA) from receiving less for its

operations than IHS would have spent to directly operate the Hospital--cannot be

honored when agency shortfalls in contract support cost reimbursements lead
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inexorably to reduced program operations. See. S. Rep. No. 100-274, at 12 ("[IHS]

must cease the practice of requiring tribal contractors to take indirect costs from

the direct program costs, which results in decreased amounts of funds for

services.") Congress has thus declared the protection of tribal contractor funding

to be an integral part the Government's trust responsibility to the Nation's Indian

Tribes.

The majority dismisses the import of the protective treatment established by

the ISDA regime because, it says, the Supreme Court in Cherokee held that Tribes

operating pursuant to the ISDA should be treated as contractors, not grantees,

Social Security beneficiaries, veterans or any other favored class. Add. 10a (citing

543 U.S. at 634). But the Court's point in Cherokee was to emphasize that Tribes

operating under the ISDA have real and enforceable contract law protections when

dealing with the government, not that they are only garden-variety government

contractors. As Judge Steele correctly notes, the relationship between the federal

government and a tribal contractor "is not, or at least should not be, adversarial."

Unlike a private sector government contractor, an ISDA contractor "is performing

federal functions for the benefit of its own members, and does so in the interests of

tribal sovereignty, not for profit." Add. 19a. In other words, the Supreme Court's
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treatment of Tribes as "contractors" under the ISDA was to set a floor, not a

ceiling, on the solicitude that the government must show them.

If the special solicitude for tribal contractors mandated by Congress in the

ISDA and the IHCIA is to have any force at all, it should at least confirm the

availability of equitable tolling here, particularly when there are ample grounds to

toll the limitations period under traditional equitable principles. Such tolling, after

all, does not decide ASNA's case on the merits. It simply allows ASNA the

opportunity to present its case on the merits. Given the powerful remedial

principles reflected in the ISDA and the IHCIA, the trust relationship between

tribal contractors and the federal government, and the mandate to "liberally

construe[]" the ISDA and ISDA contracts for the "benefit of the Contractor,"

equity commands that the CDA's statute of limitation be tolled in this case.

CONCLUSION

The opinion of the Board should be reversed, and the case remanded with

instructions to apply equitable tolling to the six year presentment period set forth in

41 U.S.C. § 7103(a)(4)(A), beginning with the filing of the Zuni class complaint in

September 2001 and continuing until ASNA's claims were presented to the agency

on September 30, 2005. The Board should be instructed to find that ASNA timely
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presented its claims to the IHS contracting officer, and to hear ASNA's appeal on

the merits.

Respectfully submitted this 21st day of October 2011.
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(CDA), 41 U.S.C. § 7t03(a)(4)(A) (as codified by Pub. L. No. 111-350, 124 Star. 3677,

3816-3826 (20 t 1) (previously 41 U.S.C. § 605(a) (2006)), should be tolled on either of two

la
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grounds. First, ASNA argued that the statutory presentment period was subject to equitable

tolUng. Second, ASNA concluded that the period was legally tolled by the pertdency of two

class action lawsuits in which it was a putative class m_mber.

The Federal Circuit held that class action tolling did not apply to the six-year

presenunent period in these cases. However, the court remanded the appeals to the Board

for us to determine whether ASNA meets the standards for equitable tolling. Arctic Slope

Native Asaociation, Ltd, v, Sebelius, 583 F,3d 785 fled. Cir, 2009), reversing inpart Aretic

Slope, 08-2 BCA ¶ 33,923.

For the reasom discussed below, we conclude that equitable tolling is not warranted.

Accordingly, we dismiss the appeals as time-barred.

Background

The underlying facts in these appeals have been detailed extensively in our previous
decision and that of the Federal Circuit, Knowledge of the facts presented in those opinions

is presumed and we repeat only those facts necessary to this opinion.

In fiscal years (FYs) 1996, 1997, and 1998, ASNA contracted with IHS to operate a

hospital in Barrow, Alaska. The parties entered into these contracts pursuant to the Indian
stir-Determination mad Education Assistance Act (ISDA), 25 U.S.C. §§ 450-450n.

As originally enacted, the ISDA did not require the Government to pay the

administrative costs that the tribes incu_A to operate the programs. This changed in 1988,

when Congressamended theISDA torequiretheFederal(}ovemment toprovidefundsto

pay theadministrativeexpensesofcoveredprograms.Those expensesincluded"contract

supportcosts."Thistermencompassesthosethata federalagencywould nothavedirectly

incurred,butthattribalorganizations,actingascontractors,reasonablyincurinmanaging

theprograma. 25 U.S.C. § 450j-l(a)(2),

ARer the 1988 amendments took effect, several ISDA contractors asserted that the

Government failed to fully fund their contract support costs and filed class action lawsuits,

Three of these lawsuits figure prominently in ASNA's statement of facts. We discuss the
relevant aspects of those class actions below,

The first lawsuit was instituted in 1990, when the Ramah Navajo Chapter filed a class

action lawsuit in federal district court in New Mexico against the Secretary of the Interior to

recover damages for the underpayment of contract support costs. The district court certified

2a
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a nationwide class of all tribes who had contracted with the Government. After extensive

litisation, including an appeal to the Court of Appeals for the Tenth Circuit, t the district court

approved partial settlements of the claims. See Ramah Navajo Chapter v. Babbitt, 50 F.

Supp. 2d 1091 (D.N.M. 1999), ASNA participated as a fulJ m_lber oft.hat class action

lawsuit and received funds as a result of the settlements. RamahNavajo Chapter v. Norton,

250 F. Supp, 2d I303 (D,N,M. 2002).

In the second class action lawsuit, the Cherokee Nation of Oklahoma and the

Shoshone-Paiute Tribes of the Duck Valley Reservation moved for certification of a class

of"[a]U Indian tribes and tribal organizations operating Indian Health Service programs"

who had not been fully paid their contract support cost needs "at any time between 1988 and
the present." Cherokee Nation of Oklahoma v. United States, 199 F,R,D. 357, 362

(E.D. Okla. 2001) (Cherokee). The class, as described, potentially would have included

contractors, like ASNA, who had yet to present any claims to the agency. The court denied

class certification on February 1, 2001, finding that the requirements of typicality,

commonality, and adequate representation had not been met. ld. at 366. The court
subsequently ruled on the meri_ of the lawsuit, 190 F. Supp. 2d 1248 (2001), The tribes
appealed the decision, and the ease ultimately reached the Supreme Court.

A third class action lawsuit was filed on September 10, 2001, in theUnited States
District Court for the District of New Mexico. ASNA claims to have been a member of the

asserted class, which consisted of"all tribes and tribal orgmaJzations contracting with HIS
under the ISDA between the years 1993 to the present," Pueblo of Zuni v. United State#,

467 F. Supp, 2d 1099, 1105, motion for reconsideration denied, 467 F. Supp, 2d 1114

(D.N.M. 2006). This third class action lawsuit was stayed pending resolution of Cherokee,

which had been appealed to the United States Supreme Court.

On September 30, 2005, v_fter the Supreme Court issued its decision in Cherokee
Nation of Oklahoma v, Leavitt, 543 U.S. 631 (2005), and while the Zuni class action was still

pending,aASNA presentedCDA elaimstoan IHS contractingofficer,ASNA allegedthat

the12-1Shad failedtopay thefullamount of thecontractsupportcoststhatASNA had

incurredtooperatethehospital,

z Ramah Navajo Chapter v. LWan, 112 F.3d 1455 (10th Cir. 1997).

2 The district court ultimately denied the named plaintiffs motion for class

certification. See Pueblo ofZuni v. United States, 243 F,R,D. 436 (D.N.M. 2007),

3a
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Each of ASNA's contractclaimsaccruedon thelastday ofthefederalfiscalyear
coveredby thecontractinquestion,i.e.,September30 ofeachyear.ASNA presentedits

claimstothecontractingofficerforFYs 1996,1997,and 1998 aRcrthesix-yearstatuteof

limitationshad _pired.

Discussion

The FederalCircuitconcludedthatequitabletollingisavailablewithrespecttothe

presentmentdeadlinesetforthinwhat isnow section7103(a)oftheCDA. Thus,we must

evaluatewhetherASNA hasmet itsburdentoestablishtheelementsnecessaryforequitable

tolling to apply to its claims.

The Supreme Court has held that a litigant seeking equitable tolling bears the burden

of showing: "(1) that he has been pursuing his rights diligently, and (2) that some
extraordinary circumstance stood in his way." See Hollandv. Florida, 130 S. Ct. 2549, 2563

(2010); Pace v. DiGuglielmo, 544 U.S. 408, 418 (2005) (citing Irwin v. Department of
Veterans Affairs, 498 U,S. 89, 96 (1990)). 2 The Irwin Court noted that it has b¢_ "less

forgiving" in applying equitable tolliag "where the claimant failed to exercise due diligence
in preserving his legal rights," and also that l_rinoiples of equitable tolling do not extend to

a "garden variety claim of excusable neglect." 498 U.S. at 96.

ASNA contends that the CDA's six-year statute of limitations was equitably toiled as

of September 10, 2001, the date that the Pueblo of Zuni' filed its complaint, and that toiling

continued until the date on which ASNA pres_ted its clams to the contracting officer.
ASNA beli¢ves that it can establish entitlem¢nt to equitable tolling because it relied upon the

filing of the Zuni case, which ASNA alleges Was almost identical to the previously filed

Ramah case. As a result of the Ramah case, ASNA received compensation because it was

considered a m_mbcr of the certified class, even though it had never presentad a claim to the
contracting officer. Therefore, ASNA says, as in Ramah, it expected to be treated as a

member of the class in the Zunt case, despite never having presented a claim. It thus asserts

One example of an extraordinary circumstance is when a movant shows that

it was "induced or tricked by his adversary's misconduct" into missing filing deadlines, See

Irwin, 498 U.S, at 96; see also Am-Pro Protective Agency, Inc. v, United States,

281 F.3d 1234, 1238-39 (Fed. Cir. 2002); BonnevflleAssociates Ltd. P_tnership v, Barram,
165 F,3d 1360, 1365 (Fed. Cir. 1999).

4a
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entitlementtoequitabletollingnotbasedupon theclassactiondoctrine,4but,instead,upon

a theoryofequitabletollingcreatedby relianceon what itidentifiesas a defectiveclass

actionpleading,This legalposition,even when evaluatedin the contextof the facts

presentedby ASNA, isinsufficienttoeatablishentitlementtoequitabletoiling,

First,contrarytoASNA's assertions,the Ramah casesudtheZ_i case differinat

leastonematerialrespect.Priorto1994,no statuteoflimltationsappliedtothepresentment

ofcleJmstoacontractingof-fic_.The CDA six-yearstatuteoflimitatlonsdidnotcome into

existenceuntilthepassageoftheFederalAcquisitionStreamliningAct (FASA) of 1994,

Pub, L. No. I03-355,§ 2351(a),I08 $tat,3243, 3322. Thus, becauseno statuteof

limitations applied to the presentment of the claims asserted in the Ramah case, the court had

no need _ detcrm.inewhethermembers had filedtheirclaimson a timelybasis,Instead,

when addressingtheissueofpresentment,theRamah courtdeterminedthatexhaustionof

administrativeremedies could be excused where, as allegedby the plaintiffs,the

administrativeremediesare"generallyinadequateorfutile"due to"structuralorsystemic

failure." Because the plaintiffs' action challenged policies and practices of the Bureau of

Indian Affairs, in addition to s_king systemwide reforms not limited to reimburs_mcnt of
contract support costs, the court hold that presentment would be futile. As a result, the court
did not require all members to exhaust administrative re'medics in order to be a member of
the class.

By contrast, in the case of Pueblo of Zunt, filed aRer the enactment of FASA, the six-
year requirement for presentment of claims to the contracting officer did apply. In May

4 The Government notes that ASNA relies solely upon Zuni to support its

argument on equitable tolling. That may be because the Federal Circuit expressly refuted
ASNA's reliance on Ramah, noting that:

iT]he court in that case did not adopt the general principle that
asserted class members need not exhaust their administrative

remedies in an ISDA contract ¢,_e. Instead, the court held that

exhaustion of administrative remedies was not required under
the circumstances of that case because it would have been futile.

The appellants have no'c argued that any "futility" exception

excuses their failure to make timely presentmeats of the

disputed claims to the contracting officers.

Arctic Slope, 583 Y.3d at 796 n.3.
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2005, the Government moved to dismiss any claims that had not been prestmted to the agency

prior to filing. The court dismissed those claims of the individual plaintiffthat had not been

presented to the agency, 5md later, those of the putative class members that similarly had not

been presented timely, 6 In this second ruling, relating to the putative class members, the

court stated: "iT]here is no legal basis for the waiver of'this requirement for Plaintiff or any

putative class member, given the express man_te for presentmenl with the statutory

language." These rulings occurred before the court issued its order denying certification of

the cla, s. Zuni, 243 F.R.D. at 442-43.

In sum, prior to FASA, the CDA did not require the filing of the claim with the

contracting officer within my specified time period. The six-year statute of limitations did

not become an issue until after FASA. Ramah was filed before the passage ofFASA, Zuni

was filed after. It is clear that the c_es involved analyses ofagtiom taken under different

legal frameworks.

Second, ASNA asserts that a defective class action, like a defective pleading, can
justify the application of equitable tolling under Irwin and American Pipe & Construction
Co. v. Utah, 414 U.S. 538 (1974). ASNA claims thatlrwin permits it to reasonably rely on

Zuni's unsuccessful but timely-filed class action complaint. ASNA equates the complaint

in the Zunt class action to a defective pleading, akin to one in which a party files a lawsuit

in the wrong jurisdiction, Relying upon this analogy, ASNA asserts that "ASNA acted
reasonably and diligently in relying on the filing of the Zuni class action to pursue its claims
and to notify the government of those claims, even though that case eventually turned out to
be a 'defective class action.'"

It seems that ASNA has conflated the concepts of equitable tolling and class action
tolling in its attempt to show that the time for filing should be tolled. The fact that the district

court denied certification of the class, t-mding that the requirements of Federal Rule of Civll
Procedure 23(a) had not been met, does not lead to the inevitable conclusion that the

complaint itself was defective. Indeed, in the Zuni litigation, the district court did not dismiss

the complaint; it simply denied the motion to certify the class. Zuni, 243 F.R.D. at 452-53.

Nothing precluded the named plaintiffs who had complied with the presentment requirement
from proceeding with the litigation onthe claims set forth in the amended complaint filed on

December 12, 2001.

Pueblo ofZunt v. United States, 467 F, Supp, 2d at 1113.

Pueblo of Zuni, 243 F,tLD, at 442-43.
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Inanyevent,evenifthepleadinghadbeen considereddefective,ASNA cannotrely

uponthatpleadingtojustifyapplicationoftheequitabletoilingdoctrinebecauseitcouldnot

have been a member of the class, even if the district court had certified the class. As the

Supreme Court stated in American Pipe & Construction Co,,"the commencement of a class

action" will in some cases "suspend[] the applicable statute of limitations as to all asserted

members of the class who would have been parties had the suit been'permitted to continue

as a class action." 414 U.S. at 554. The Supreme Court restated this point in Irwin, when

it held that the American Pipe rule applies regardless of whether a class is certified or denied,

based on a defective pleading or otherwise, 498 U.S. at 96.

ASNA did not rake the actions required to be considered a purported member of this

class action. Therefore, it cannot rely upon a defective class action pleading in a case in

which it could not have participated as a class member. Nothing in the Irwin Court's
characterization of American Pipe changes this. ASNA does not become a member of the

class action just because it thinks it should be. Nor can it rely upon a defective pleading f_om
a class action lawsuit in which it is not a member to toll the time limits set forth by statute

for presenting its claim. Thus, the very factors that prohibit ASNA from relying upon the

class action lawsuit to toll the time limitations for presenting its claim also derail ASNA's

argument that equitable tolling should apply because it had diligently attempted to pursue its

claims. Although the United States Court of Appeals for the District of Columbia noted the

following as relates to class action tolling, the sentiment applies equally here:

We agree with the Federal Circuit that the American Pipe

doctrine does not require courts to toll the time putative class

members have to satisfy a jurisdictional prerequisite to judicial

review when the failure to do so precludes them from obtaining

relief via the class action. See Arctic Slope, 583 F.3d at 797.

Until tlaey satisfy the jurisdictional preconditions to class
membership, putative class members have no reason to

anticipate whether or not class certification will be granted and

face none of the uncertainty class-action tolllng is meant to
ameliorate. Regardless ofwhether certification is granted, every

contractor must submit its claim to the contracting officer.

Menominee h;dian Tribe of Wisconsin v. United States, 614 F,3d 519,528 (D.C, Cir. 2010).
In this ease, because ASNA could not have been a putative class member, it had no valid

reason to anticipate that it could rely upon the filing of a class action suit to toll its six-year

time limitation for presentment of its claims.

7a
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A case cited by both ASNA and the dissent, Hatfleld v. Halifax PLC, 564 F.3d 1177

(9th Cir. 2009), is not helpful to ASNA's claims. ASNA cited Harold to distinguish

between "equitable" and "class action" tolling in the context era class action. However,

HaOCleM involved a cross-jurisdictional toiling issue in which American Pipe tolling is

inapplicable. Hatfieid, 564 F.3d at 1187 (relying on Clemens v. DaimlerChrg_sler Corp.,

534 P.3d 1017, 1025 (9th Cir. 2008) ("The rule of American Pipe - which allows tolling

within the federal court system in federal question class actions - does not mandate cross-

jurisdictional tolling as a matter of state procedure.")). The Ninth Circuit relied on toiling

under California law, and not the federal tolling doctrine set forth by*he Supreme Court in

1twin orAmerican Pipe, to toil the claims of the named plaintiff mad asserted members of the

earlier class, who were California residents. In doing so, the court noted that it relied on

California law only because the parties failed to brief_¢ applicable English tolling law. See

Harold, 564 F.3d at 1184 ("Because we hold that Hatfietd's claims are governed by the

English statute of limitations, the tolling law to be applied would be that of English law.").

This ease involves no cross-jurisdictional tolling issue. Accordingly, American Pipe

governs, and as the Federal Circuit held, the rule does not save ASNA because it failed to

take the soften necessary to r ly on the class action.

Third, ASNA claims that it decided not to file contract claims with the contracting

officer earlier based upon the Government's litigation position in the case of Cherokee

Nation of Oklahoma, 199 F.R.D. at 362. In *hat ease, ASNA suggests *he Government

asses'ted, in a rather lengthy footnote, that tribal contractors which had individually presented

the/r separate contract claims were precluded from participating in any class action because

of this presentment: ASNA says that it did not want to impact its ability to be part of the

The footnote, in its entirety, is reproduced here:

Ramah Navajo Sch. Bd., Inc. v. Babbitt, 87 F.3d 1338 (D,C. Cir,

1996) (challenging Department of Mterior disbursal plan for

fiscal year 1995 contract support costs); Ramah Navajo Chapter

v, Lujan, 112 F,3d 1455 (10tk Cir, 1997) (seeking additional

indirect contract support costs from Department of Interior for

fiscal year 1989); Shoshone-Bannock Tribes of the Fort Hall

Reservation v. Shalala, 98B F.Supp, 1306 (D. Or. 1999) (seeking

additional contract support costs from ]HS for 1996) (appeel

pending); California Rural Indian Health Bd., Inc. v. Shalala,

No. C-96-3526 DLI ('N.D, Col, filed Sept, 27, 1996) (seeking

additional contract support costs for H-IS for fiscal years 1996

8a
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class action by presenting its claims. Later, ASNA contends, the Government "switched"

litigation positions and opposed certification of any class that included tribal contractors _ he

had not presented claims to the contracting officer,

The Government disputes this, stating that ASNA misconsta'ued the Oovernmem's

argument and cannot justify its failure to file by relying upon the Government's alleged

litigation position. Nowhere in the actual footnote does the Government assert that

contractors which presented claims would be barred from participating in the l_utativo

Cherokee cl_s, nor did the Government' s brief argue that premise. Rather, the Oovcmment

contended that the proposed class would be too broad because it would interfere with

litigation already pending or finally adjudicated by individual tribes elsewhere. The

Govea'nrnent's brief asserted that tribes with "judicial decisions on their claims cannot be

included in the class because their claims would be barred by principles ofresjudicata." In

that c_ntext, the Government was simply explaining that further claims were pending in the

administrative process mad that those could, at the option of the contractors, be pursued in

a variety of fonnns and thus might not be eligible for inclusion in the class. Reasonably
construed, the Government's argument in no way suggested that tribal contractors who

complied with the CDA's requirements and presented their claims to the IHS would be
unable to join the class if it was certified.

and 1997); Norton Sound Health Corp. v. Shalala, No;
A00-080 CV (D. Ark, filed Mamh 23, 2000) (seeking additional

contract support costs for fiscal year 1999 and alleging IHS'

failure to pay in accordance with the queue system); Appeals of
Cherokee Nation of Okla. v, Uneted States Dep 't of Health and
Human Servs. (Yndian Health Serv.), IBCA Nos. 3877-3879/98

(challenging/3-IS' denial of additional contract support costs for
fiscal years 1994-96); Appeals of Seldovia Village Tribe v.

Indian Health Serv., IBIA Nos. 3782, 3862-63/97 (challenging

IHS' denialofadditionalcontractsupportcostsforfiscalyears
1996-97); Ninilchik Traditional Council v. Director, Alaska

Area Native Health 8errs,, Indian Health Serv., Docket No.

IBCA 99-72-A (appealing IHS' declination of contract support

costs for fiscalyear 1999). In additi on, IHS has received claims

under the Contract Disputes Act for additional contract support
costs from the Metiakatla Indian Community, Southcenn'al

Foundation, and Shoalwater Bay Indian Tribe, and claims from
the Cherokee Nation of Oklahoma for fiscal years 1998.2000.

9a
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Moreover,statementsliketheone intheGovernment'sfootnotearenotthetypeof

misleadingconductthatwould serveasa basisfortoeingthestatuteoflimitationsinthis
case.

The verynatureoflitigation.,,assumesthatthe agencyand the

plaintiffsdisagreeon a pointoflaw.Ifthefactthattheagency

expressesapositionwhichturnsouttobe incorrectisawarrant

for tolling,the limitationsperiod would be suspended

indefinitely.

Moreno v. Un_tedS_atez, 82 Fed, C1, 387, 403 (2008) (citations omitted). Further, for the

purpose of extending equitable tolling, "relying _)nthe legal opinion of another's attorney is

unreasonable when both parties are aware adverse interests are being pursued." Kregos v.

Associated Press, 3 F.3d 656, 661 (2d Cit. 1993).

Ultimately, ASNA had the responsibility to investigate the applicable case law in
pursuing its claims and to make an independent and reasoned decision, rather than relying

upon a presumedlitigationpositionofan opposingparty.ASNA hasnotestablishedany

_onductofitsadversarythatcausedittomissthestatutorydeadlinesapplicabletoitsclaims.

Mistakesinjudgment,whetherbasedupon erroneouslegaladvice_:om counselorupon a

poorlitigationstrategy,do notprotectthetribefrom theconsequencesofitsown actions.

The dissentcontendsthatbecausetheappellantisaNativeAmerican tribepursuing

itsclaimsundertheISDA, canonsofconstructionrequirethatequitableconsiderationsmust

lieinfavorofthetribe.Acceptingthisproposilion,however,doesnotmean thatASNA need

notestablishtheelementsnecessaryforequitabletollingtoapplytoitsclaims.

The dissent suggests that the requirements of the CDA should be relaxed when

construed under be auspices of an ISDA eontrazt. This suggestion ignores the mandates of

the Supreme Court, which, in.Cherokee Nation of Oklahoma, expressly stated that, in the

ISDA contex_t, the tribal nation is actlng"as a eoatractor." 543 U.S. at 634. Accordingly, the

contract is tobe treated, at least as to the binding nature of the contract, the same as ordinary
procurement contracts. Id.; see also Fort Mojave Indian Tribe v. Department of Health and

Human Services, CBCA 547-ISDA, 08-2 BCA¶ 34,003. The Supreme Court examined the

statute's statement that "no [self-determination] contract shall be construed to be a
procurement contract," 25 U.S.C. § 450b(j), and found tha% in context, the statement seemed
designed to relieve the tribes of the technical burdens that accompany procurements, and did

not weaken be contract's binding nature. 543 U.S. at 640. The Supreme Court recognized

that ISDA contracts are governed by the CDA, 25 U,S.C. § 450m-l(d), and that the CDA

10a
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requiresthat"[sillclaimsby a contractora_ainstthegovernment..,shallbe submittedto
thecontractingofficerfora decision....witltin6 yearsaftertheaccrualof theclaim,"

41 U.S.C. _ 7103(a)(4)(A).]d, Nowhere does the Supreme Court suggestthat

thercquir_cntsoftheCDA can be ignoredwhen examininga contractissu_ underthe
ISDA.8

i,

s The Supreme Court has recentlydecided a case involvingstatutory

interpretation without providing any particular defercnc,¢ to the fact that the plaintiffs were

Natty© American tribes, Is United Statea v. l'ohono O'Odham Nation, I31 S, Ct. 1723

(2011), the Nation filed one case in federal district court and a scooted case alleging similar

violations in the United States Court of Federal Claims (CFC). The Supreme Court held that

28 U.S,C. § 1500 applied to preclude jurisdiction in the Unit=d States Court of Federal

Claims. In response to the Nation's allegation of hardship, the Court stated:

Even were some hardshipistob¢ shown, considerationsof

policydivorcedfrom thestatutc'stextand purposecouldnot

oversideitsmeaning.AlthoughCongresshaspmnittadclaims

againsttheUnitedStatesformonetaryreliefintheCFC, that

reliefisavailableby graceand not by right._ee Beers v.
Arkansas,20 How. 527,529 (1858).... Ifindeedthestatute

leadstoincompleterelief,and ifplaintiffsliketheNationare

dissatisfied,theyarefreetodirecttheircomplaintstoCongress.

ThisCourt "enjoy[s]no 'libertyto add an exception., .to

rcmow apparenthardsb..ip,'"Keens {Corp.v.UnitedStates],

508U.S.[200,]at217,218 (]993)(quotingCorona Coal Co.v.

United States, 263 U.S. 537, 540 (1924)),

/d. at 1731, The canon that statutes should be interprctccl for the benefit of tribe does not

mean that a statute should be interpreted i_ a manner divorced from the statute's text and
purpose. See Lac Courts Oretlles Band ofI, ake Superior Chippewa Indians of Wisconsin v.

Department ofthelnterlor, CBCA 2024-ISDA, 11-1 BCA ¶ ,34,685, at 179,844. In this case,

the jurisdictional requir¢ments of the CDA are quite straightforward. The tribe is simply
being asked to show that it has met the standards of equitable tolling. To use the canon of
construction in the manner suggested by the dissent, which, in essence, calls for the CDA to

bc ignored,goestoofar.

lla
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Notably)otherla'ibunalshave rejectedthenotionthat_¢ canon of constructionin

favorofNativeAmericansmeans thatclearstatutorylanguageshouldbe ignored,In ks

orderdenyingplaintiff'smotionforrecondderation,theZunicourtaddressedthisveryissue

by stating:

The Court acknowledges that"federalstatutesare to be

construedliberallyin favor of Native Americans, with

ambiguous provisionsinterpretaAto their benefit."Ramah

Nava]o Chapter v. Lujan, 112F.3d 1455, 1461 (lOth Cir. 1997)

(citing EEOC v. Cherokee Nation, 871 F.2d 937, 939

(10th Cir, 1989)). However, a favorable interpretation does not

mean addingglosstoaprovisionwhich isnotsupportedby the

clear statutory language, or by case law.

Pueblo of Zuni, 467 F. Supp. 2d at 1116,

Supplementing its analysis, tlae dissent seeks to analogize ASNA to individual

claimantsseekingbenefitsundervariousstatutoryschemes thataretobe construedinthe
beneficiaries' favor, citing to various cases ha which equitable tolling has been applied.

These cases are distinguishable.

For example, in Bowen v, City of New York, 476 U.S. 467 (1986), claimants seeking

benefits for persons who suffered from a mental or physical disability brought a class action
againsttheSecretaryofHealthandHuman Services_d theSocialSecurityAdministration,

allegingthatdefendantshad adoptedan unlawful,unpubll_cd policythatservedtodeny

benefitstotheclaimants,The districtcourtcertifieda class,includingclaimantswho had

not exhaustedtheiradministrativeremedies,On appeal,the Supreme Courtfound that

equitabletollingappliedtothoseclaimantswho had failedtoexhausttheiradministrative

t'_medies,becausetheclaimantscouldnothaveknown thattheadversedecisionsdenying

them benefitshad been made on thebasisof a systematicproceduralirregularitythat

renderedthem subjectto courtchallenge,Id.at481, The Courtnoted,however,that

exhaustionofadministrativeremediesistheruleinthevastmajorityofcases,Id,at486,In

theBowen case,theclaimantsestablishedentitlememto equitabletoilingthroughthe

Government's improper actions. There are no allegations that the Government acted
improperly here (other than shtRing litigation positions) and, _erefore, no similar basis for
equitable.toiling.

In Ktrkendall v. Department of the Army, 479 F.3d 830 (Fed. Cir. 2007) (en bane),

JohnK[rkendall,adisabledveteran,appliedfora federalpositionwiththeDepartmentofthe

12a
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Army butwas notselected.Kirkcndallfiledseveralcomplaintswiththeagency,whichwere

deniBd.He subsequentlyfileda formalcomplaintwiththeDeparlmcntofLabor,claiming

a violationofhisveterans'preferencefightsand discriminationbasedupon hisdisability.

The administrativejudgedismissedbothclaimsforhisfailure1ofilehisclaimswithinthe

statutorydeadlines.On appeal,amajorityoftheFederalCircuitdeterminedthattheVeterans

Employment OpportunitiesAct of 1998 CVEOA), 5 U.S.C. § 3330a (2000),thestatute

applicabletoone ofKirkendall'sclaims,was subjecttoequitabletolling,andremandedthe

casetotheagencyforfurtherconsideration.479 F.3dat853.I--Ierc,theFederalCircuithas

alreadyremandedthecaseforustoconsiderequitabletolling.Therefore,therelevanceof
Kirkendallto our determinationas to whetherASNA has establishedthe elementsof

equitabletollingisquestionable.Of interest,however,isthe:FederalCircuit'sstatementthat

"vcRwanswho seektoenforcetheirrightsundertheVEOA oftenproceedwithoutthebenefit

ofrepreseatation,justasKirkendalldid."Id.atB41.UnlikeIVlr.KirkendaIl,ASNA hashad.

theadvantageofbeingrepresentedby experiencedcounselthroughoutthisprocess.

Finally, the dissent points to the case of ttenderaon v. Shinsekl, 131 S. Ct. 1197
(2011), for the proposition that _e tribes arc entitled to the same "unusual protectiveness

towards certain government beneficiaries" as are veterans. In Henderson, the veteran, who

possessed a 100% disability rating for paranoid schizophrenia, sought supplemental benefits.

The agency and the Board of Veterans Appeals denied his claim. The veteran failed to file

his notice of appeal to the United States Court of Veterans Claims within 120 days after the

date when the Board's final decision was properly mailed. The issue before the Court was

whether a v_oran's failure to file a notice of appeal within the 120-day period should be

regarded as having "jurisdictional" eomequenees. The Court found that it did not. The
Court noted, however, in a footnote, that the parties had not asked for it to determine whether

the 120-day deadline in 3 $ U, S.C. § 7266(a) is subject to equitable tolling, and, accordingly,

the Court expressed no view on that question. 131 S. Ct. 1212, Again, the litigation posture

of Henderson differs from this case, Henderson examined whether the statutory deadline

was jurisdictional. Here, the Federal Circuit has already determined that the CDA time

period for presenting a claim to the contracting officer is not jurisdictional, The issue is
simply whether ASNA can establish entitlement to equitable tolling.

What the dissent wishes to establish by reference to these cases is that Native

American tribes are entitled to protective treatment when seeking benefits under unique

administrative programs. Like the veterans, the dissent says, the tribes should receive this

unusually protective treatment, However, what the dissent fails to recognize is that the status
of the tribes, having freely entered into self-determination con_'aets, differs from that of

claimants seeking disability benefits.

13a
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One example of how the process is different for claimants as compared to tribes is

cxplaingd by th¢ Supreme Court in ttenderaon. As the Supreme Court notes, "[t]he VA's

adjudicatory 'process is designed to function through,out with a high degree of informality

and so[l¢imd¢ _r the claimant'" 131 S, Ct, 1197 at 1200 (citations omitted). The Court

nomd that the veteran faces no time limit for filing a claim, and onc¢ a claim is filed, the

VA's process for adjudicating it at the regional level cad the Board of Veterans Appeals is

ex parte and nonadversarial. Id. at 1200-01 (citing 38 C.F.R. 3.103 (A), 20.700(C) (2010).

It further noted that the VA has a slatutory duty to assist veterans in developing the evidence

nvcessaryto substantiate their claims. Id. at 1201 (citing 38 U,S.C. §§ 5103(a), 5103A. And,

when evaluating claims, the VA must give veterans the "benefit of the doubt" whenever

positive and negative evidence on a material issue is roughly equal. Id. citing 38 U.S.C. §

5107(b).

By comrast,whilethetribesmay receivefavorabletreaanentinmany circumstances,
such as liberal treatment in the construction of statutes and self-determination contracts, this

favorable and liberal treatment does not mean that a tribe need not provide any persuasive

evidence to show that it has met one of the elements justifying equitable tolling,

, , J J

The respondenlsmotlonIod_srn_sisGRANTED.

Iconcur.'

CATHERINE B. HYATT _j/
Board Judge

14a
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STEEL, BoardJudge,dissenting,

I _sp¢¢tfullydlss_nt.

The majority finds that there is not enough evidence that the Arctic Slope Native

Association, Ltd. (ASNA) sumctently pursued its ¢Ia/m to support the graining of equitable

tolling. If this w_-r_a g_den-vari_3: Contract Disputes Act (CDA) case, I might concur, But
since it involves the Indian Self Determination and Education Assistance Act ([SDA),

additional considerations come into play. While I agree that the evidence is not

overwhelming, when viewed in light of 1) the federal responsibility for prov/sion of health

care to the appellant, 2) the Indian canon arising from the federal trust responsibility to the

appellant, 3) the language of the ISDA, and 4) the language of the resulting contracts

themselves, I would fred eqmtable tolling of the administrative presentment requirement

justifiableforthesebeneficiariesoftheUnitedStates'trustresponsibility.1

This isat besta closecase. However, the factthatthe appellantisa tribal

organizationpursuingitsclaimundertheISDA in my view tipsthebalancein favorof

equitablytollingtheadrninimrativcprcscntn_ntrequirement.The FederalCircuitnotedthat

a carefulstudyoftheprecedentoftheSupreme Court,aswellasthatoftheregionalcircuits,

reveals that equitable tolling is avdlablc in a variety of circumstances- m particular, where

the type of claimant involved and the purpose of the benefit system at issue suggest that the

statute should be applied compassionately. Barrett v, Prtncipi, 363 F.3d 1316, 1318 (Fed.
Cir. 2004); see also Bailey v. West, 160 F,3d 1360, 1368 fled. Cir, 1998) (en bane),

When the undeflylng issue/-nvolves a goverrLmental program beneficiary for which
Congress has shown solicitude - for example, a beneficiary ofa SociaJ Seourity or veterans

disability program- the courts have been more lenient in granting equitable tolling relief.

For example, the Supreme Court granted equitable tolling to Social Security rccipicms who
had not timely exhausted their administrative remedies. Bowen v. City of New York, 476 U.S.

ii

Ifthis had been the majority opinion, the result for the appellant, at least as to

the later capped appropriation fiscal years, might be a pyrrhic victory, since appellant might

not prevail on the merits of the case. See Arettc _lope Native dssooiation v. Sebelius, 629

F.3d 1296 (Fed. Cir. 2010) (ASNA I1). But ef. Ramah NavaJo Chapter v. Salazar, No, 08-
2262 (10 _hCir, May 9, 2011) (claimants may recover even in years where Congress capped

appropriation).

15a
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467,480 (1986) (statute of limitations it construed is part of a statute that Congress designed

to be unusually protective of claimants),

Similarly, the Federal Circuit applied equitable toiling in the context of a veteran's

appeal in KtrkendaIl v. Department of the Army, 479 F.3d 830 ('Fed. Cir. 2007) (en bane).

Despite the fact that KirkendalI had missed two administrative filing deadlines, the court

found the purpose oft.he Veterans Employment Opportunities Act of 1998, 5 U, S,C, § 3330a
(2000), under which Kirkendall sought relief, "is to assist veterans in obtaining gainful

employment with the federal government and to provide a mechanism for enforcing this

right, In a very real sense, it is an exPression of gratitude by the federal government to the
men and women who have risked their lives in defense of the United States." 479 F.3d at

841. The Court continued, "Even if this were a close case, which it is not, the canon that
veterans' benefits statutes should b_ construed in the veteran' s favor would compel us to find

that section 3330a is subject to equitable tolling." Iat at 843.

The Supreme Court recently reiterated this unusual protectiveness towards certain
government bencficiari©s in Henderson v. Shinsela, t 31 S. Ct. 1197 (2011). In Henderson,

the Supreme Court noted that Congress has had a longstanding solicitude for veterans, which

is plainly reflecteA in the statute there at issu e and in subsequent laws that''place a thumb on
the scale in the veteran's favor in the course of administrative and judicial review of Veterans

Affairs decisions." Id. at 1205 (citing United States v. Oregon, 366 U.S. 643,647 (1961)).

The Supreme Court in Henderson also noted that many oft.he cases evaluating the

_quitablo tolling tests in Irwin v. Departmentofl/eterans Affairs, 498 U.S. 89 (1990), Pace

v, DiGuglielrno, 544 U.S. 408 (2005),andBowen involved review by Article II[ courts. 131

S. Ct. at 1204. By contrasL the Court suggested, Henderson involved review by an Article

Itribunalaspm ofa uniqueadministrativescheme.Insteadofapplyinga eatcgodgalrule

regardingreviewof administrativedecisions,theCourtattemptedtoascertainCongress'

intentregardingtheparticulartypeofreviewatissueinthatcase.Since,forthepurposesof

the instantcase,thisBoard is alsoan ArticleI tribunal2 which ispartof a unique

administrativescheme (theISDA),itisappropriatetoascertainCongress'intentunderthe

ISDA. Thatintent,theCourtsuggests,relaxesthestandardsapplicablewhen anArticleHI

courtisreviewingtheappropriatenessofequitabletolling.

The Board is arguably an Article I tribunal for all purposes. See Pub. L. No,

109-163, § 847, 119 Stat. 3136, 3391-95 (2006); of, Freytag v. Commissioner of Internal

Revenue, 501 U.S, 868, 889-90 (199I).

16a
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Congress and the courts have been at least as solicitous of the Indians as they have

bcgn of veterans and Social Security beneficiaries, and the same reasoning should apply to
the administrative scheme set out in the ISDA. The ISDA itself reaffirms the "Federal

Government's unique and continuing relationship with and responsibility to, individual

Indian tribes and _o the Indian people as a whole." 25 U.S.C. § 450a(a) (2006). The [SDA,

and the ASNA contracts themselves, provide that each provision of the ISDA and each

provision of the contracts shall be lib,,rally construed for the benefit of the tribal contractor

in transferring the fi.mding and the related functions, services, activities, and programs.

A e.anon for the benefit of Indian tribes also exists. 42 C.LS. Indians _5 (2011); see

also, e.g., Ramah Navajo Chapter, slip op. at 4 (court notes that this canon of consU'uotion

requires that an act be construed in favor of a reasonable interpretation advanced by a tribe).

Further, the Tenth Circuit in Ramah Navajo Chapter notes that the canon has been

incorporated expressly in the ISDA's requirement that contracts be construed in favor of the

contractor. This canon has also been included directly in the ASNA contract and the related

atmual funding agreements (AFAs). These documents each require that the statute and the
pertinent agreements must be construed in favor of the tribal beneficiaries. Thus, according

to section :2of Executive Order 13175, 65 Fed. Reg, 67,249 (Nov, 6, 2000), in formulating
or implementing policies that have tribal implications, agerteies shall be guided by the

following fundamental principles:

(a) The United States has a unique legal relationship with Indian tribal

governments as set forth in the Constitution of the United States, treaties,

statutes, Executive Orders, and court decisions. Since the formation of the

Union, the United States has recognized Indian tribes as domestic dependent

nations under its protection. The Federal Government has enacted numerous

statutes and promuigated numerous regulations that establish and define a trust
relationship with Indian tribes.

The December 1987 Senate Indian Affairs Committee Report accompanying the 1988

ISDA amerldments, S, Rep. No. 100-274, at 8 (1987), reprinted in 1988 U.S.C.C,A.N. 2620,
2627-32, stated,

Perhaps the single most serious problem with implementation of the Indian

self-determination policy has been the failure of the Bureau of Indian Affairs
and the Indian Health Service to provide funding for the Indirect costs

associated with self-determination contracts. The consistent failure of federal

agencies to fully fund tribal indirect costs has resulted in financial management

problems for tribes as they struggle to pay for federally mandated annual

17a
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sin$1e-agency audits, liability tnsur_¢¢, financial managemcm systems,

personnel systems, property management and procurement systems and other
administrative require_nmts. Tribal funds derived from trust resources, which

are needed for community and economic development: must instead be

diverted to pay for the indirect costs associated with programs that are a

federal responsibility. It must be emphasized that tribes are operating federal

programs and era'tying out federal responsibilities when they operate

self-determination contracts. Therefore, the Committee believes strongly that
Indian tribes should not be forced to use their own financial resources to

subsidize federal programs.

Thus, the ISDA's model agreement, 25 U.S.C. § 450(/)(c), at subsection (d)(1)(A),
states, inter alia, that the United States reaffirms its trust responsibility to tribes and tribal
organizations such as ASNA to protect and conserve the trust resources of the Indian tribes

madthe trust resources ofindivldual Indians. Subse_on (d) further provides that nothing in

the contract may be construed to terminate, waive, modify, or reduce the gust responsibility
oftheUnitedStatestothetribesorindividualIndians,and theSecretaryshallactingood

faithinupholdingsuchtrustresponsibility.Likewise,themodel agreementatsubsection

(a)(2)states,

Purpose.-.Each provision of the Indian Self-Determination and Education

Assistance Act (25 U.S,C. 450 et scq.) and each provision of this Contract

shall be liberally construed for the benefit of the Contractor to transfer the
funding and the following related functions, services, activities, and programs

(or portions thereof), that are otherwise contractable under section 1020) of

such Act, including all related administrative functions, from the Federal
Government to the Contractor.

The intent of this language is reaffmned, for example, in the July 1, 1996, Annual

Funding Agreement:

ArticleI,Section2 -Purpose.

(,4.) Policy .... to maintain and improve the health of the

members of the Tribes sewed by ASNA consistent with and as
required by the Federal Crovernment's historical and unique

legal relationship to the Tribes and their members (25 U,S,C,

1601(_)).

18a
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(B) Each provision of the Indian Self-Determination and

Education Assistance Act (25 U.S.C. 450 et s_.) and each

provisionofthisContact shallbe liberallyconstruedforthe
benefitofASNA ....

Appeal File, Exhibit 3 at 34.

The ISDA itself suggests that the requirements of the CDA migh'c properly be relaxed
with regard to disputes arising under the ISDA. The ISDA specifically exempts tribes and

tribal organizations from "the rigid procurement and contracting laws and regulations of the

Federal Govemmenf' such as l:heFederal Acquisition Regulation. H.tL Rcp. No, 93-1600,

at B, (1973), reprinted in 1974 U.S.C.C.A.N. 7775, 7778; see also S. Rep. No. 100-274 at

7 (1987), reprinted in 1987 U,S.C.C.A.N. 2620, 2626. In addition, unlike other CDA

claimants, an ISDA claimant may prosecute its claim in a United States District Court, where

it is entitled to injunctive relief not available from a board of contract appeals. Finally, it is

worth noting that the provision providing that ISDA disputes be resolved through _e CDA
predates the Federal Acquisition Streamlining Act (FASA), and when section 450m-1 was
enacted,therewas no six-yearpresentmentrequirement.

The relationship between the Oovemmeat and each ISDA gramec is not, or at least

shou/d not be, adversarial. By contrast, the usual CDA government c,ontr_tor is an equal

private sector partner in the contracts it chooses to bid on and enter into, and is expected to

perform the contract for aprofit. The ISDA grantee, on(he other hand, is performing federal

functions for the benefit of its own members, and does so in the interest of tribal sovereignty,

not for profit. The ISDA is a statute which is unusually protective of its beneficiaries,

because of(he specia2 trust relationship between the Federal Govemmertt and the a'ibes and

tribal organizations served, I consider the ISDA, not the CDA, the more significant

framework for deciding this case?

3 In its footnote 8, the majority states that in the roe,eat case of United States v.

Tohono O'Odham Nation, 131 S, Ct. 1723 (2011), the Supreme Court decided the case

involving statutory interpretation without providing any particular deference to the fact that

the plaintiffs were Indian tribes. The Indian canon of construction was not implicated in that

case. Rather, the Supreme Court held that jurisdiction in the United States Court of Federal
Claims was precluded by 28 U.S.C. § 1500 because the plaintiffhad also filed suit in United

States District Court under the same operative facts, although seeking different relief in each
forum. The only nexus to the instant ease was that it was filed by an Indian tribe. Unlike

here, the Tohono ease involved a jurisdictional statute. In fact, the "hardship" to which the
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To place the matter in context, following is a summary of the facts as I see them.

ASNA is a consortium of seven federally.recognized tribes located along the extremely
remo_¢ North Slope of Alaska. In January 1996, ASNA began operating the Samuel

Simmonds Memorial Hospital and associated programs, functions, and services in Barrow,

Alaska, under Indian Health Service (l/IS) contract 243-96-6025, The"Alaska Tribal Health

Compact between Certain Alaska Native Tribes and the United States of America" (ATHC)

and related negotiated AFAs authorized thirteen Alaskan tribes to operate health care

programs. From October 1, 1997, to the present, ASNA has operated the Barrow Service
Unitasamember oftheATHC, pursuanttotheISDA.

ASNA, likeothertribesand tribalorganizatinnswhich p_:ovidesimilarservices,

receivestwo varietiesof financialsupportfrom theDepartment of Healthand Human

'Services- a"secretarialamount" (fundswhichtheSecretaryoftheDepartmentwould have

providedforoperationof theprogram,absentthecontract)and "contractsupportcosts"

(CSC), funds that the tribe or tribal organization reasonably must incur to manage the

contract, such as those for "federally mandated annual single-agency audits, liability
insurance, fmmcial management systems, personnel systems, property management and

procurement systems and other administrative requirements." S. gep, No, 100-274, at 8,
reprinted in 1987 U.S.C.C,A.N, at 2627. If the Government does not reimburse a tribe for

its CSC, tribalresources, "which are needed for community and economic development must

instead be diverted to pay for the indirect costs associated with programs that are a federal

responsibility." Id. at 9, reprinted in 1988 U.S.C.C,A.N. at 2628. For the years at issue here,

ASNA alleges it has not received all the CSC funds to which it was entitled.

In 1990 (as the maj ori_notes,pre-FASA),tribal ISDA contractors filed a class action

against the Secretary of the Interior for underpayment of contract support costs due under

ISDA contracts with the Department of the Interior, Bureau of Indian Affairs (BIA). Ramah

Navajo Chapter v, Kempthorne, 51)F. Supp. 2d 1091 (D.N.M. 1999,) (Ramah 1), On October

I, 1993, United States District Judge LeRoy Hansen certified a nationwide class of all tribal
contractors who had contracted with the BIA. Judge Hansen ruled that for a tribal contractor

to be amember ofthe class, iSwas not necessary to exhaust its administrative remedies under

theCDA, becausetheexhaustioncouldbe excusedwhen "[a]dministrativeremediesare

Court refers in the quote in footnote 8, #upra, was simply ,the plaintiff's position tha't the
court's interpretation was unjust, forcing the plaintiffs to choose between partial rmnedles
available in different courts, as could be argued by any other plaIntiff, Indian or not, in

similar circumstances. It is interesting to note, however, that in the instant case the tribal

organization is being penalized for tt3,ing to avoid filing in two forums.
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generallyinadequateor futile"as a resultof"structuralor systemicfailure."Id. ASNA

participated as a full member of the Ramah I class, and it received payments from two

subsequentclasspartialsettlementswiththeBIA. ASNA remainsamember ofthatclass.

Also facedwith verysignificantdeficitsinthe funds itexpectedtoreceivefrom

Congress to provide medical care to its members, medical care previously prodded by//-IS,

ASNA closely followed activity in the courts on the CSC issue throughout the country, and
determined that it was appropriate to pursue its remedies as a member era class rather than

to boar the expense of litigation on its own,

From 1994to2007,throughitspresident,ASNA continuedtokeep aclosewatchon

thelitigationagainsttheBIA and I/ISovercontractsupportcostshortfalls,becauseduring

thatperiod,ASNA asserts,itneverreceivedfullfundingforitscontractsupportcost

requirementsfrom eitheragency.ASNA's presidentkepttrackofthelitigationnotonly

throughitsattorney,but alsoby attendingseveralstatcwideas well as annualnational

meetingsoforganizationssuchastheNationalCongressofAmericanIndians,theNational
Indian Heath Board, and the Lummi Sclf-Oovcrnanc¢ Education Project, where contract
support costs and related class action litigation were the subject of extensive discussions. He

also learned that the Government was taking the position in Cherokee Nation of Oklahoma

v. United$tates, 190 F. Supp. 2d 1248 (E.D. Okla. 2001), that ifatribe or tribal organization
filed its own claim, that contractor would bo o,xcluded from the Cherokee class, He

additionally conferred with ASNA's counsel to discuss the information he had received. Hc
consistently provided updates to the ASNA board of directors.

In September 2001, when at least a year remained on the ASNA presentment
deadlines, ASNA's own counsel filed a class action lawsuit against IHS seeking damages for

under-and mis-calculated CSC payments, Pueblo of Zuniv. United States, 467 F,Supp, 2d
1101,- i 113 (D.N.M. 2006). This case was also assigned to Judge Hansen, who presided over

Ramah 1. The complaint described the class as consisting of "all tribes and tribal

organizations contracting with IH$ under the [ISDA] between fiscal years 1993 and the

present." ASNA assumed it was included in _¢ Zuniputadve class seeking recovery ofCSC

for ISDA health service contracts, and it reasonably believed that as a putative class member,

it was in the proper forum where its CSC claims would be addressed.

In December 200 I, Judge Hansen entered a stay of all proceedings in the Zuni case.
After the Supreme Court decision in Cherokee Nation of Oklahoma v. Leavitt, 543 U.S. 631

(2005), the staywas lifted and class certification was sought. The Government filed a motion

to dismiss in Zuni, making the new argument that, even if a class were certified, only
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conltaetorswho hadtimelypresentedtheirclaimstotheIHS contractingofficer(CO)4could

be members oftheclass.

Thus,on_cA.qNA l_amcdthroughitscounsd-in-commonthatIHS was now insisting

thatcontractorsmustindividuallyp.r_t_theirclaimstotheCO tobemembers oftheclass,

itprepareda good faithestimateoftheamount ithad been underpaid.On September30,

2005,sASNA submittedandtheCO receivedclaimsforeach&the fiscalyears1996through

1998foradditionaldirectandindirectadministrativeCSC, asconfirmedinIHS'annualCS C

shortfall and related queues.

InOctober2006,JudgeWilliamJohnson,towhom the easehad beentransferredin

2005,ruledinZunlthattheRamah/'holdingexcusingadministrativepresentmentwas "not

binding"anddismiss0dclaimswhichhadnotboonadministrativelypresentedwithinthesix-

year period. Pueblo ofZuni v. United States, 467 F. Supp. 2d l I 01, 1113 (13.N.M. 2006).

He later denied class certification. Pueblo ofZunl v. United States, 243 F.R.D. 436 (D.N.M.

2007). Thus, as of 2006, ASNA was no longer aputative or actual member of the Zuni class,
and itsonly optionforresolvingitsgrievanceswas to prosecuteitsclaimsfiledon

September30,2005.The CO didnotissuedecisionson theseclaims.6 They weretherefore

deemed denied,see41 U.S.C.§ 605(c)(5)(2006),and theseappealsfollowcd.

Appellant argues that it is entitled to equitable tolling because it became a putative

class member seeking relief in Zuni before the presentment limitation period had run, even
though that class was not ultimately certified. But the Board majority here states that since

the Federal Circuit found that class action toUiag was inappropriate in this case, _tSNA I1,

ASNA's reliance on the Zuni class action is also unavailing to support equitable tolling. I

disagree.The same factswhichprecludeclassactiontollingreliefcan supportappellant's

argumentthatitisentitledtoequitabletoiling.Thisisnotinconsistent,astheFederalCircuit

4 UndertheISDA scheme,thegovernmentalauthorityisoftenreferredtoasthe

awardingofficialratherthancontractingofficer.Intheinterestof consistencywiththis

opinion and Federal Circuit practice, I refer to this authority as the CO.

5 Variouslythree,two, and oneyearbeyond theCDA presentmenttimelimit.

ASNA mistakenlyarguesinitsmotionthattheclaimletterswerefiledon SeptemberI,2005.

The claimlettersindicat_thattheywere filedon September30,2005. The dayinSeptember

2005 on whJc]_ the claims were filed is nor significant to the determination of this motion,

6 IHS also did not issue decisiom in most, if not all, other claims filed by

similarly situated tribes,
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statedinarecentdecision,sinceclassactionstatutorytollingdoesnotmodifyastatutorytime
limitorextendequitablerelief.Rather,itsuspendstherunningofthelimitationsperiodfor

allpurportedmembers of a classconsistentwith the properfunctionof a statuteof

limitations.Equitabletolling,on theotherhand,p_mits courtsiomodifya statutorytime

limit and extend equitable relief when appropriate. Bright v. United States, 603 F.3d 1273,

1278-88 (Fed. Cir, 2010).

Irwin v. Department of VeteramAffairs, 498 U.S. 89, 96 (1990), tells us that a class
complaint that is "defective," as in Zunl, because it fails to meet the requiremenr.s of Federal

Rules of Civil Procedure 23, is no differ_t than a complaint that is defective because it is

filed in a court without jurisdiction, Herb v. Piteairn, 325 U.S. 77 (1945), or in the wrong
venue, B_a'nett v. New York CentralRatlroad Co., 380 U,$. 424 (1965). In fact, the Supreme

Court discussed in Irwin a "defective class action" as tt third kind of defective pleading that

justifies equitable toiling. 1twin, 4-98 U.S. at 100 n.3.

It does not matter that class action toiling was ultimately unavailable because

administrative presentment had not been perfected as a matter of law; the question is

whether, when a party can show good-faith reliance on the filing of a defective class action,
equitable toiling may apply even where class actlon tolling does not. For example, where the

plainfiffacted in a good faith belief that a six-year statute of limitations was tolled during the

pendency of a putative class action filed in New Jersey, upon the state court dismissal, when

the case was later refiied out of time in federal court, the statute of limitations was toiled as

a matter of equity. Ha_eldv. HalifaxPLC, 564 F.3d 1177 (9t_Cir. 2009); see also Burnett;

Herb; Stone Container Corp. v. United States, 229 F.3d 1345, 1354 (Fed.Cir. 2000).

The veryfactthattheZunlclassactionpleadingwas defectiveiswhat givesriseto

the possibilitythatappellantisentitledto equitabletolling.Equitabletollinghas been

appliedwhereaplaintifftimelyfiledsuitinthewrong court.But thetimelinessofthefiling

ofadefectiveclassactiontollsthelimitatlonsperiodastotheindividualclaimsofpurported

class members. American Pipe & Construction Co. v. Utah, 414 U.S, 538 (1974); Ha_qeld.

Significantly, the Federal Circuit has stated that the diligence requirement is more relaxed

for eases where the claimant filed a pleading in the wrong place as opposed to filing it after

a statutory deadline. Jaquay v. Principi, 304 F.3d 1276, 1287 (Fed. Cir. 2002) (eta bane),

overruled on other grounds by Henderson v. Shinsetd, 589 F.3d 1201 fled. Cir. :2009) (on

bane), reversed, 131 S. Ct. 1197 (2011).

As noted earlier, the Federal Circuit has also stated that "equitable tolling is ewailable

in a variety of circumstances." Barrett, 363 F.3d at 1318. I believe under all the
circumstances of this case and the long history of the CSC litigation, it is appropriate to
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determine whether the appellant has acted in good faith in pursuing its judicial remedies, and
perhaps whether it was induced into allowing the administrative presentment deadline to

pass, Pace; 1twin, 498 U,S. at 96; see also gdlandv. Flsrtda_ 130 S. Ct. 2549 (2010).

On September 10, 2001, the date the Zuni class action lawsuit was filed, ASNA still

had a year leR before the sLx-year period for offiQial claim presentment expired, even for the

oldest fis_ year, 1996, At the time, ASNA understood that the Government was taking the

position that ifputatlve class members wanted to participate in a class aetiot_ they must not

present their claimsadministratively,for pr0s_nting a claim to a CO would a_ as a bar to
participation in any class. ASNA's president and board relied upon this representation by

the Government, l_urthermore, thelr reliance was bolstered by Judge Hansen's earlier ruling

in Ramah 1that administrative presentment was not zeq_red, and they believed that Judge

Hansen would hold consistent with that ruling in ZunL

Believing th_.tthe state of the law was consistent with the position oft.he Govenmaent,

ASNA at that time intentionally did not file administratively with the CO, and instead chose
to resolve its CSC dispute with IFIS through rite mechanism of the Zuni class action

litigation. Zunt was stayed for many years penffmg the outcome of the Cherokee CSC cases

as they made their way through the Tenth and Federal Circuits to the Supreme Court, which
in 2005 issued its decision in Cherokee Nation.

Yet four years later, the Government changed its litigating position, arguing that a

class could include only presenters, Th_ appellant _gues this switch certainly explains the
trap that was set for a diligent tribal contractor monitoring all these events, Alter being first

told that presentment would bar participation in a class, ASNA withheld presentment, only

then to be told that presentment was _ for Jt to participate in a class - but by then, it

was toolatetopresent,eitherforpurposesofparticipatingina classor forpurposesof
litigatingindividualclaimsbeforetheBoard,unlessthetimelimitationisequitablytolled.

The majority states that ASNA cannot rely on litigation positions taken by its

adversary, However, ASNA should be permitted to rely in good faith on representations
made by its own eotmsel, counsel who in fact represented Zuni in the class action, as well as
holdings by Judge Hansen in Ramah and Zuni. The law was not as clear in 2001 as it is

following ASNA 11that presentment is an essential requirement for participation in a CDA

class action lawsuit. See York v. Galetka, 314 F.3 d 522 (10 thCir, 2003) (equitable tolling of

limitations period for ttabeas petition where petitioner relied on "unsettled" circuit precedent

about whether filing deadline was tolled); Clymore v, UnltedStates, 217 F,3d 370, 375 (5 _

Cir. 2000) (equitable tolling permitted, given unsettled state of the law where "even an

experienced and able attorney would have had to guess as to the proper venue in which to

24a



Jun 08 2011 7:07PM , Hp, .LRGERjET FR _ ..................... p.2S

CBCA 1953(190-IBDA)-REM, 1954(289-1SDA)-REM, 1955(290.ISDA).REM,

1956(29 I.ISDA)-REM, 1957(292-ISDA).REM, 1958(293-ISDA)-REM,.

25

bring the claim"); see at_o Zownsendv, Xnowle#, 562 F.3d 1200 (9 'h Cir. 2009); Valenzuela

v. Kraft, Inc., 801 F.2d 1170 (9 thCir. 1986),

Finally, the Oovcmnaent was aware of the participation of the putative members of

the class, not only because of the Zuni and Cherokee class actions, but atso for other reasons.

Oovemment representatives attended a number of the same meetings referred to by ASNA's

presidentatwhich CSC issuesand litigationwere extensivelydiscussed.At issuewas a

nationalpolicyabouttheamount anddistributionofCSC fundstoallbeneficiariesunderthe

ISDA. Therehad been severalCSC casesfiledwiththeDepartmentoft.heInteriorBoard

ofContractAppeals,involvingboththeBIA andIHS, aswallasinseveraldistrictcourts

throughoutthecountry,Moreover,IHS hadbeen includingASNA on itsqueue listsofthe

contractorsawaitingCSC payment,as well as on itsshortfallreportsfor Congress.

Ultimately,thedelayinprovidingformalnoticedidnotprejudicetheGovernment.

Thus, I would put my thumb on the scale, as the Supreme Court did inHenderson, and
find that the equities lie in favor of appellant, at least for the purpose of allowing it to present
its c.a.s¢on the merits. It acted reasonably in believing that its claims would be adjudicated
via the Zuni class action, and relied on its counsel's advice./udge Hansen's rulings, and the

Government's representation that administrative presentment would exclude it from

participation in the class action. I would deny the respondent's motion to dismiss and

equitably toll the six-year presentment provision in 41 U.S.C. § 7103(a)(4)(A).

CANDIDA S.STEEL

BoardJudge
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